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not  keep  them  drained  ,                    .    ib. 

17.  Of  privileges  granted  to  persons  making  'general  shafts  at  their  own  expense    ib. 

CHAPTER  XI 
0/  Mines  worked  by  Oompanies. 

1*  Reaffms  for  enoouniging  companies  .70 

2.  Of  their  right  to  denounce  to  a  greater  extent  than  individuals  ib. 

3.  Of  ^  twenty-four  parts  of  a  mine  called  bams  ib. 

4.  Of  partners  working  jointly  and  sharing  equally  ,                         ib. 

5.  Of  the  interposition  of  the  deputies  iu  the  afiurs  of  a  company  .     71 

6.  Of  the  votes  of  each  partner  .     ib. 

7.  Of  the  decision  in  diluted  cases  ib. 

8.  Of  partners  refusing  to  contribute  towards  the  expenses  ib. 

9.  Of  their  refusing  to  contribute  to  the  dead  works  ib. 
10.  Of  a  partner  wishing  to  sell  his  share  '7^ 
U.  Or  tl^  consequences  of  a  partner's  death  .  ib. 
12.  Of  g  share  or  mine  rising  in  value  after  the  sale  .    ib. 
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Of  the  Ldbomn  in  Mines,  and  in  the  worhe  €md  eeUMCehmenU  for  the  reAietion 

oftheMetals. 

Section  PMt 

1.  Of  the  enooungement  to  be  given  to  the  worloDg  mine/s  .    '2 

.  ib. 

.  ib. 

.  ib. 

.  74 

.  ib. 

.  ib. 


2.  Of  the  strokes  or  tallies  to  be  made  by  the  warkmen 

3.  Of  the  payment  of  their  wages 

4.  5.  Of  leaving  their  wages  entirely  at  their  own  disposa 

6.  Of  the  provisions  soppued  to  them 

7.  Of  the  aooonnt  to  be  delivered  to  and  kept  by  each  workman 

8.  Of  increasing  their  pay  occasionally 

9.  Of  the  supplies  to  the  Indians 

10.  Of  the  din«rent  modes  of  paying  workmen,  and,  in  cases  of  payment  by  the 

task,  of  the  mode  of  paying  any  one  who  shall  work  beyond  his  task  woik    76 

11.  Of  mixing  together  the  ore  delivered  by  any  laborer  as  his  share-work,  and 

that  deUvered  as  his  task  work,  in  certain  cases,  and  the  option  allowed  to 
such  laborer  .  .  .    ib. 

12.  Of  the  inspection  of  workmen  going  into  or  out  of  the  mines  .    76 

13.  Of  compelling  idle  persons  and  vagabonds  to  work  in  the  mines  .    ib. 
14, 15.  Of  the  regdation  of  the  Meta,  and  the  working  companies  allotted  to 

mines ;  of  their  ceaong  to  work  a  nunc  in  consequence  of  its  being  de- 
serted, and  of  their  ^coming  attached  to  it  again  on  its  re-establish- 
ment ....  76, 77 

16.  Of  their  workii^  on  the  establishment  to  which  they  are  attached,  rather 

than  elsewhere  .77 

17.  Of  their  alternate  working  in  profitable  and  unprofitable  mmes,  and  of  the 

certificate  necessary  to  enable  them  to  work  in  other  mineff  than  ^ese  to 
which  they  are  attached  .    ib. 

18.  Of  workmen  having  contracted  debts  in  a  mine  .  .78 

19.  Of  thefts  committed  by  workmoi  .    ib. 

20.  Of  facing  to  work,  workmen  who  have  been  imprisoned  for  debts  or  dig^t 

offences  .  .  .    ib. 

21.  Of  workmen  secreting  metsl  .79 

CHAPTER  Xm. 

Of  the  euppbf  of  Water  and  Provisions  to  the  Mines, 

1.  Of  the  {reservation  of  the  spring?,  and  the  cleanliness  of  the  conduit  pipes    79 

2.  Of  the  canying  off*  water  firom  the  drains  and  washing  places  ib. 
8.   Of  the  grazing  places,  and  watering  i^aces  f<Hr  the  cattle  working  the  mar 

chinery                                                                                                    '  ^' 

4..  Of  the  exemption  from  tolls,  of  persons  driving  such  cattle                         .  ib* 

6.  Of  regulating  the  price  of  provisions  and  clothing  in  the  raining  distriets     .  80 

6.  Of  the  privileges  of  persons  carrying  provioons  to  the  miners  3>. 

7.  Of  the  territorial  deputations  visiting  and  inspecting  the  fountains,  &;c.     .  ib- 

8.  Of  their  inspecting  the  courses  and  beds  of  the  rivers,  and  reporting  thereon 

to  the  Royal  Courts,  and  of  the  visits  of  the  deputies  and  surveyor  twice 

thereto  annually,  and  of  repairing  any  which  may  have  oocuned  therein  81 

9.  Of  keeping  the  nMids  in  repair                                                                   .  i^- 

10.  Of  keeping  in  repair  the  private  roads  in  the  mining  districts    .                    .  82 

11.  Of  erecting  bridges,  and  the  expense  thereof       .                                        .  i^- 

12.  Of  the  mountains  and  woods  in  the  neighborhood  of  mines  j^ 
18,  Of  the  delivery  of  wood  by  the  cutters  and  earners  •  ^* 
14*  Of  keeping  up  the  supply  of  timber                                                         .68 
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1&.  Of  yeinsof  salt  water,  and  veins  of  rock  salt,  and  of  the  salt  works  oonoeded 

to  the  Indians  .88 

16.  Of  the  prices  of  articles  necessary  in  the  mines,  and  how  to  regnlate  them   .     ib. 

17.  Of  the  distribution  of  quicksilver  .  .     ib. 

18.  Of  not  intercepting  the  sellers  of  articles  going  to  the  mines  .     84 

CHAPTER  XIV. 
Of  the  persons  who  reduce  Ores  5y  ctgreemeniy  and  purchcisers  of  the  Metah, 

1.  Of  baying  and  selling  ores,  and  erecting  establishments  for  reducing  the 

same  .84 

2.  Of  the  place  for  purchasing  the  same,  and  the  ticket  to  bo  received  by  the 

purchaser  .  .  .     ib. 

3.  Of  the  proceeding  in  case  of  any  stolen  metal     .  .  .85 

4.  Of  the  penalty  of  any  person  serving  in  the  nunes,  who  shall  sell  quicksil- 

ver, gunpowder,  &c.  and  on  the  person  buying  the  same  .     ib. 

5.  Of  the  territorial  deputations  regulating  the  proper  dues  to  be  taken  for  re- 

duction .  .  .     ib. 

6.  7.  Of  the  highest  price  to  be  allowed  for  quicksilver,  salt,  chalk,   &c.  sold  to 

mine  owners     .  .  .  .  85,  86 

8.  Of  the  tickets  to  be  given  to  owners  of  metal,  particularizing  the  reducing 

expenses,  &c.       .  .  .  .86 

9.  Of  paying  the  cost  of  reduction  in  money,  except  where  there  shall  have 

been  an  agreement  to  pay  in  bullion  .  .  .lb. 

10.  Of  the  right  on  the  part  of  owners  or  reducers  to  have  a  certain  quantity  of 
the  metal  reduced  for  their  satisfaction,  until  the  establishment  of  an  a£h 

say  office  .  .  .  ib. 

11.  Of  the  right  of  owners  to  attend  at  the  process  of  reduction    .  .  87 

12.  Of  the  carriage  due  upon  metals  going  from  the  mines  to  the  establiahmentB  ib. 

13.  Of  the  punishment  of  mule-drivers  stealing  any  such  metal  .  ib. 

CHAPTER  XV. 
Cf  the  Contractors  for  supplying  Mines,  and  of  the  Dealers  in  the  Metals. 

1.  Of  the  modes  of  paving  mine  suppliers,  and  of  the  signed  contract  between 

owners  and  suppliers  .  .87 

2.  Of  the  deliveries  of  the  metal,  where  the  supplier  is  paid  by  premium  upon 

the  metals  .  .  .88 

3.  Of  the  per  centage  which  may  be  received  by  the  contractor,  where  the  re 

payment  of  the  supplies  is  secured  to  him  .     ib. 

4.  Of  the  supplies  in  money,  bills,  or  goods  .  .  .     ib. 

5.  Of  accidents  to  the  supplies  upon  the  road  .  .  .89 

6.  Of  the  responsibility  of  the  mine  owner,  and  of  the  privileges  of  second 

suppliers  .  .     ib. 

7.  Of  the  mutual  rights  of  the  owner  and  supplier  .     ib. 

8.  Of  the  right  of  the  mine-owner  or  proprietor  of  the  metal  to  accidental  dis* 

coveries  of  gold  among  the  silver  .  .  ,90 

9.  Of  the  capital  supplied  remaining  invested  during  the  'continuance  of  the 

partnership,  when  the  contract  is  made  in  the  way  of  partnership  .    ib. 

10.  Of  the  assaying  the  metals,  and  the  deduction  of  the  royal  duty  .     lb. 

11.  Of  the  bahmce  and  scales,  to  be  kept  by  the  merchants  of  the  mining  dis- 

tricts .  .91 

12.  Of  the  tools  and  utenals  of  miners  .  .    ib. 

13.  Of  ascertaining  the  value  of  the  metal  by  heating  it  .  .    ib. 

14.  Of  tbe  interventor  to  be  appointed  by  the  contractor  .    ib. 

B 


Z  COHTBHTi. 

8«elkm 

15.  Of  oontnMton  negleoting  to  pay  the  wages  of  woikmen  at  tho  proper  times    91 

16.  Of  the  penalties  and  pomshments  of  persons  obtaining  supplies  under  pre- 

tence of  mining  operations,  and  misapplying  them  •     92 

17.  Of  the  pmushmentof  persons  presenting  specimens  as  the  produce  of  a 

mine,  and  soUeiting  sapplies  on  fidse  pretences  ibw 

CHAPTEE  XVI. 
Of  the  Fund  and  Bank  of  SuppUes. 

1.  Beasons  for  creating  a  general  Fund  for  the  mines  •     92 

2,  3.  The  management  and  custody  of  the  monies  raised  for  this  purpose  to  be 

under  the  control  of  the  Royal  Tribunal  General  93 

4.  Of  the  appointment  of  a  factor  .94 

5.  Of  the  mode  of  paying  him,  and  the  bail  to  be  given  by  him  for  his  conduct     ib. 

6.  Who  to  have  the  custody  d  the  capital,  and  who  of  the  goods  .     ib. 

7.  Of  the  account  of  the  contents  to  be  taken  annually  of  the  warehouses  and 

stores  .  .     ib. 

8.  Of  the  account  between  the  Boyal  Tribunal  and  the  min&owners  who  are 

supplied  by  the  Bank  .     ib. 

9.  Of  the  writing  clerks  to  be  appointed  for  these  purposes         .  .     95 

10.  Of  the  silTer  remitted  by  mine-owners  to  the  Bank,  and  their  duties  in  rela- 

tion thereto  .  .  .  ib. 

11.  Of  the  salaries  to  be  paid,  and  the  accounts  to  be  kept  by  the  factor  .  ib. 

12.  Of  the  goods  to  be  bought  by  him  .  .  ib* 

13.  Of  the  prices  of  goods  delivered  on  account  of  the  Bank  in  Mexico,  and 

the  mming  districts  .96 

14.  Of  the  qualifications  which  must  be  submitted  to  the  Boyal  ^Tribunal  by 

persons  proposing  for  supplies  .     ib 

15.  Of  shewing  no  pi^rence  to  mine-owners,  except  on  the  score  of  the 

urgency  of  the  case  ■       .  .  •     ib. 

16.  Of  the  terms  on  which  the  supplies  are  to  be  furnished,  and  laying  them 

before  the  Royal  Tribunal  ,     ib. 

17, 18.   Of  appointing  interventors  to  mines  supplied  by  the  Bank,  and  of 

their  duties,        .  .97 

19,  Of  the  salary  of  such  interventors,  and  of  rewards  and  punishments  to 

them  in  certain  cases  ,  .     ib, 

20.  Of  the  preference  to  be  shown  to  an  individual  supplyer  in  cases  of  com- 

petition between  any  such  person  and  the  said  banks  ib. 

CHAPTER  XVn. 

Of  Surveyonfor  the  operaJtion  ofMineB,  and  the  reduction  of  the  metals  from  ore. 

1.  Of  the  importance  and  necessity  of  appointing  proper  persons  to  superin- 

tend the  mines  and  establishments,  and  of  tiie  appointment  and  descrip- 
tion of  the  mining  professors,  and  surveyors  of  induction  .■  98 

2.  Of  the  instruments  to  oe  kept  by  the  mining  professors              «  99 
8.  Of  the  laboratories  and  machines  for  the  surveyors  of  reduction  ib. 

4.  Of  the  certificates  to  be  given  by  tlie  mining  professors  to  all  persons  desir- 

ing to  be  employed  in  the  mines  .     ib. 

5.  Of  the  certificates  to  be  given  by  the  surveyors  of  reduction  to  all  persons 

desiring  to  be  employed  in  the  reducing  establishments  .    ib. 

6.  Of  persons  passing  from  one  miningdistrict  to  another  .    ib. 
6.  Of  the  oath  to  be  taken  before  the  Boyal  Tribunal  by  the  mining  professorp 

and  surveyors  of  reduction        ....  100 
8.  Of  the  credit  to  be  given  to  the  said  professors  and  surveyors  in  the  d6t6^ 
mination  of  causes  .    ib. 
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9.  Of  the  attendanoe  of  tiie  said  profeaBorB  and  suryeyoia  upon  the  depotiea 

in  their  yisits,  and  of  their  fees  •  f  •  •   100 

19.  Of  the  qualification  of  persons  employed  in  the  mines,  nntil  the  establish- 
ment of  the  college  of  miners  .     ib. 

11.  Of  the  birth»  parentage,  education  and  manners  of  the  said  professors  and 

mxrvejars  ......    101 

CHAPTER  XVm. 
(ffiie  education  and  instruction  of  young  persons  intended  for  the  mining  business* 

1.  Seasons  for  the  establisment  of  the  college  and  schools  of  miners  101 

2.  Of  the  children  to  be  maintained  for  the  purpose    .  102 

3.  Of  the  free  entrance  into  the  schools  in  the  case  of  other  chfldren  ib. 

4.  5.  Of  the  professors  and  teachers  of  the  necessary  sciences  and  arts  ib. 

6.  Of  the  title  of  the  college,  and  of  the  education  of  the  children             .  ib. 

7.  Of  the  control  and  direction  of  the  college              .  103 

8.  Of  the  support  of  the  college  .                                                                .  ib. 

9.  Of  the  royal  protection             .                                 .                                 .  ib. 
10,  11.  Of  the  mode  of  electing  the  professors              .  •            103,  104 

12.  Of  the  lectures  and  treatises  of  the  professors         .  .                .  104 

13.  Of  the  exercises  of  the  students               .                .  .                .  ib. 

14.  Of  the  students  being  sent  to  finish  their  education  under  the  Mining 

professors  or  surveyors  of  reduction  .      ib. 

15.  Of  the  specimens  of  ores  to  be  delivered  by  the  Mine-  owners  and  sup- 

pliers to  the  college  .       ib. 

16, 17.  Of  the  encouragement  of  useful  inventions  105 

18, 19.  Of  rewarda  to  the  inventors  ....    106 

CHAPTER  XEX. 

Of  the  privileges  of  the  Miners, 

1,2.  Of  the  general  privileges  granted  to  the  Miners  of  New  Spafti        106, 107 

3.  Of  their  qualified  freedom  from  arrest  for  debts  107 

4.  Of  applying  the  produce  of  Mines  or  establishments  in  case  of  sequestration    ib. 
fi.  Of  the  reservation  to  a  Mine-owner  in  case  of  an  execution  upon  his  other 

property  ....  .  .      b. 

6.  Of  the  favour  to  be  shewn  to  deserving  persons  in  the  Mining  profession    ib. 

7.  Of  the  favour  to  be  shewn  to  the  children  and  descendants  of  deserving 

mine  owners  and  suppliers  ....  108 

8.  Of  the  eli^bility  of  Mine-owners  and  administrators  to  the  office  of  magis- 

trate or  governor,  and  of  their  privilege  of  excusing  themselves  .      ib. 

9.  Of  the  preference  to  be  shewn  to  ^liners  in  obtaining  lands,  renting  houses, 

and  Duying  provisions  ;  and  of  their  liberty  to  hunt,  fish,  &c.  and  other 
privileges  ....  •  .  .       ib. 

10.  Of  checking  the  extravagance  of  Miners.      ...  .     109 

11.  Of  the  prohibition  of  gambling  and  other  shameful  diversions  among  the 

Miners      ......  .      ib. 

12.  Of  the  duty  of  the  Royal  Tribunal,  and  of  the  territorial  deputations,  and 

of  the  force  and  effect  of  these  Ordinances,  and  of  the  mode  of  proceed- 
ing in  case  of  any  doubts  arising  as  to  their  construction    .  110 

13.  Of  the  duties  of  the  council  of  the  Indies,  the  Royal  Audiencies  and  Tri- 

bunals, the  Viceroy,  Captains  and  Commandants  General,  Gh)vemor8, 
Intendants,  Ministers,  Judges,  and  all  other  persons,  in  respect  to  these 
Ordinances,  and  of  their  final  authorization  and  oonfiimation  ib, 


Laws  of  Spaxii  concerning  Mines  of  gold,  silver,  and  other  metals^  contained » 
the  ISth  title  of  the  Novisiina  Recopilacion,  with  Gamhoa^s  Commentaries  <m 
Law  4. 
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Law  1.  The  right  of  the  king  in  mines  of  gold,  silver  and  other  metals,  salt 

springs  and  welb,  and  the  prohibition  to  work  them  without  royal  license  112 

Law  2.  Concerning  the  right  of  searching  for  mines  by  a  person  on  his  own 

lands,  and  those  of  other  persons  to  seek  them  •    ib* 

Law  3.  Concerning  the  incorporation  of  mines  of  gold,  silver  and  qnickalver  m 

the  crown  by  royal  patrimony,  and  the  mode  of  working  them  •  113 

Law  4.  With  €ramboa  s  commentaries.  New  ordinances  which  are  to  be  ob- 
served in  the  discovery,  occupation  and  working  of  the  mines  of  gold, 
silver,  quicksilver  and  other  metals  •  H^ 

CHAPTER  I. 

Of  the  new  code  of  mining  ordinances,  the  old  ordinances  remaining  in  force,  so 
far  as  they  are  not  repealed  by  the  former,  and  how  far  thev  are  to  be  ob- 
served in  the  kingaom  of  New  Spain.  A  notice  of  the  ordinances 
framed  by  some  of  the  viceroys,  and  of  the  ordinances  in  force  in  Peru    ib. 

CHAPTER  n. 

Of  the  supreme  tight  of  the  prerogative  in  the  mines  of  gold,  silver^  and  other 
metals.  Oi.  the  re-annexation  to  the  crown  of  all  the  mines,  heretofore 
the  subject  of  grants  by  provinces  and  bishoprics,  in  order  to  give  an  in- 
terest in  them  to  the  subjects  of  the  crown  generally,  wherever  situate. 
Of  the  very  ample  nature  of  the  grant,  as  regards  the  Indies. — Of  the 
persons  who  are  prohibited  from  working  mines. — Of  foreigners,  ecclesi- 
astics and  curates  -1^ 

SxoTiON  I.  The  working  of  qnickalver  mines  was  at  first  permitted  in  New 
Spam,  but  was  subsequently,  in  several  instances,  prohibited,  it  having 
been  made  unlawful  to  sell  quicksilver  in  New  Spam,  except  such  as  is 
remitted  and  distributed  on  account  of  the  crown  .  .  139 

CHAPTER  m. 

Of  die  different  terms  under  which  the  crown  has,  from  time  to  time,  permitted 
its  subjects  to  work  the  mines. — Of  the  richness  of  the  mines  of  Spain 
in  former  times,  and  their  subsequent  decay. — Of  the  great  number  of 
mines  the  Indies  oontun,  and  the  duty  of  a  fifth,  a  tenth,  or  a  twendeth, 
reserved  to  the  crown  upon  the  gold,  silver  and  other  metals  raised  from 
them  .  .  .  .  •  144 

CHAPTER  IV. 

It  is  permitted  to  try  for  and  work  mines  without  restraint,  in  public  and  also  in 
private  ground,  subject,  as  to  the  latter,  to  the  right  of  the  proprietor  to 
Be  compensated  for  the  damage  done  to  his  property,  according  to  an  es- 
timate to  be  made  by  surveyors.  The  occupying  and  registering  the 
mine  ^ves  any  person  a  right  against  tiie  owner  of  the  soil 

CHAPTER  V. 

Of  regifltering  mines  of  gold  and  silver,  and  of  entering  in  the  register  the  sales, 
transfers  and  alteimtiQns  of  ^  bnmdaries  of  ench  mines ;  how  and  be- 
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fore  whom  saoh  regifitzy  is  to  be  made ;  and  tibat  the  difibrence  between 
registiy  and  denoanoement  its  only  in  fotm,  and  not  in  sabstanoe  .  170 

CHAPTER  VI. 
A  mine,  not  the  property  of  the  party,  cannot  bo  registered  by  him  182 

CHAPTER  Vn. 

Of  mines  held  in  partnership,  of  the  number  of  hands  inquired  to  be  employed  in 
them ;  of  the  mode  of  regulating  the  work,  and  dividing  the  pro- 
duce ;  of  the  difierent  kinds  of  agreement  applicable  to  partnerships 
in  this  species  of  property ;  of  the  modes  in  which  snch  partneiships 
are  determined,  and  cf  the  number  of  mines  they  may  lawfully  hold      188 

CHAPTER  Vm. 

Of  firat  discoverers,  and  their  privilege  of  holding  several  mines,  an  ordinary 
miner  being  capable  of  nolding  two  only,  unless  acquired  by  purchase 
or  inheritance,  under  which  circumstances  he  may  hold  an  unlimited 
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PREFACE. 

Thb  object  of  the  present  work  is,  to  famish  a  compilation  of  the  Span- 
ish  and  Mexican  laws  in  relation  to  the  mines  of  the  precious  metals,  and 
the  laws  governing  the  titles  to  land  in  the  states  and  territories  of  the 
United  States  which  were,  originally,  a  portion  of  the  Spanish  or  Mexican  ter- 
ritories. It  is  intended  to  aid  in  the  investigation  and  decision  of  questions 
affectiiig  the  titles  to  land,  and  in  relation  to  mines,  arising  under  Spanish 
grants  within  the  territory  ceded  to  the  United  States  under  the  Louisiana 
and  Florida  treaties,  and  especially,  tities  delivered  under  Spamsh  or  Mexi- 
can law  in  Texas,  California  and  New  Mexico. 

The  design  is  to  give  a  translation  of  all  laws  and  decrees  of  Spain  par- 
ticularly applicable  to  those  territories,  when  provinces — the  laws  entire  as^ 
contained  in  the  several  titles  of  the  ^'  Becopilacion  de  Leyts  de  lo$  Mey- 
7I09  de  loilhdias  "  and  in  the  ^*  Nimsima  Recapilacion  de  las  Leye%  de  JEa- 
^aSa"  also  of  the  Decrees  of  the  Cortes  of  Spain  and  of  Ferdinand  YII.  prior 
to  1822,  and  the  laws  and  decrees  of  Mexico,  from  that  time  to  the  time  of 
the  cession  of  California  and  New  Mexico  to  the  United  States,  so  far  as 
those  several  laws  and  decrees  are  applicable  to  the  territories,  and  relate  to 
the  subjects,  above  mentioned. 

The  present  volume  contains  a  collection  of  the  laws  and  decrees  in  rela- 
tion to  mines  of  gold,  silver  and  quicksilver,  and,  in  addition  to  the  Spanish 
and  Mexican  law,  in  force,  the  compiler  has  added  a  digest  of  some  branch- 
es of  the  common  law  on  the  subject  of  mines  and  minerals,  which,  it  is 
Bupjiosed,  will  be  of  general  use :  and  as  the  common  law  of  England  has 
been  adopted  as  the  law  in  California,  will  be  of  peculiar  value,  in  that 
state,  in  relation  to  questions  which  may,  hereafter  arise.    In  addition  to 
this  there  is  included,  in  this  volume,  a  considerable  quantity  of  additional 
matter,  most  of  which  is  particularly  applicable  to  California, — viz.  The 
messages  of  the  President  of  the  United  States, — reports  of  the  Secretary 
of  the  Interior,  acts  of  Congress  and  other  public  documents  of  the  United 
States,  in  relation  to  California : — the  treaties  between  Spain  and  Mexico, 
and  the  United  States  and  Mexico :  the  statutes  of  California  in  relation  to 
mines : — ^Also  the  laws  and  decrees  of  Mexico  m  relation  to  colonization, 
and  m  relation  to  the  holding  of  land  and  mines,  by  foreigners. 
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The  compiler  has  not  the  vanity  to  Buppose  that  he  could  fonuah  any  origi- 
nal treatise,  on  these  branches  of  Spanish  or  Mexican  law  which  would  be 
at  all  valaable.  His  professional  engagements  rendered  necessary  an  exam- 
ination of  these  laws,  in  reference  to  the  titles  to  land  and  mines,  in  territo- 
ries acquired  from  Spain  and  Merico ;  and,  although,  the  study  for  a  year  or 
two  would  of  course,  not  enable  him  to  compose  an  original  work,  which 
could  only  be  furnished  from  the  accumulated  stores  of  many  years  of  stady 
and  practice  in  the  laws  of  the  country,  he  has  thought  that  a  work  of  much 
humbler  pretenuon,  but  far  more  value,  than  any  commentary  on  the  law, 
would  be  a  faithful  translation  and  compilation  of  the  Spanish  and  Mexican 
law,  in  force  in  California  and  New  Mexico,  and  other  territory,  ori^nally, 
Spanbh  or  Mexican,  at  the  time  of  their  cession.  Some  of  these  laws  have 
never  been  translated  into  English,  and,  of  those  which  have  been  translat- 
ed, the  volumes  containing  the  translations  are  very  rare,  and  can  with  diffi. 
culty  be  obtained,  at  very  high  prices.  The  compiler  has  availed  himself  of 
these  translations  taking  however  the  liberty,  after  a  careful  comparison 
with  the  original  by  himself  and  by  others  more  competent,  to  make  some,  al- 
thoug)li  very  few,  corrections. 

In  this  labor,  and  in  the  translations  made  by  himself,  he  has  had  moat 
valuable  aid  from  gentiemen  connected  with  the  legations  of  some  of  the 
Spanish  American  States,  and  others,  well  acquainted  with  the  Spanish  law 
and  language . 

A  brief  history  of  the  Spanish  codes,  and  their  relative  authority,  seems 
appropriate,  and  almost  necessary,  in  a  work  of  this  character ;  and  this  is 
rendered  the  more  important,  as  some  of  those  of  very  ancient  date,  are  still 
referred  to  and  cited,  not  only  in  the  courts  of  Mexico,  and  other  Spanish 
American  States,  but  in  those  states  which  were  formed  out  of  territory  ac- 
quired under  the  Louisiana  and  Florida  treaties. 

Spsdn,  occupied  by  Phoenicians,  Carthagenians,  Romans,  Goths,  and 
Arabs,  adopted,  as  is  claimed  by  some  writers  on  this  subject,  the  customs, 
usages  and  laws  of  the  people  who  governed  it  from  time  to  time.  Before 
being  invaded  by  any  nation,  she  undoubtedly  had,  as  they  insist,  her  own 
regulations  and  ordinances,  customs  and  laws,  appropriate  and  accommodated 
to  her  national  character.  But  history,  if  any  notice  at  all  is  taken  of  the 
legislation  anterior  to  the  Gothic  invasion,  is  so  meagre,  confused,  and  unsat- 
is&ctory,  as  to  give  no  valuable  information  on  the  subject. 

The  first  code  published  by  the  Goths,  was  of  the  Roman  law,  in  the  time 
of  Alaric.    The  decree  issued  in  Latin,  by  king  Alaric,  commanding  the  ob- 
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serrance  of  this  new  code,  and  the  character  of  the  code  itself,  not  only 
show  that  the  laws  of  the  Goths  in  Spain  were  founded  on  the  Roman  law, 
but  that  that  law  was,  alone,  in  force  in  that  kiDgdom  at  the  time,  and  that 
it  was  not  until  a  subsequent  period  that  the  Boman  law  was  at  all  modified 
by  local  usages  and  customs. 

The  "  Fuero  Juzgo,"  also  called  "  Fuero  de  los  Jueces,"  book  of  the 

Judges,  oiiginallj  published  in  Latin  under  the  titie  of  '^  Forum  Judicum,'' 

and,  subsequently  under  the  title  of  ^^  Liber  Judicum,"  is  considered  by 

the  sages  of  the  Spanish  law  as  the  origin  of  their  jurisprudence.     It  was 

published  at  the  dose  of  the  seventh  century. 

The  distiuguished  writer  Marina,  in  his  historical  and  critical  essay  upon 
the  legislation  of  the  kingdoms  of  Castile  and  Leon,  gives  the  following  defi- 
nition of  the  word  "  Fuero." 

'' Antiquity  furnishes  us  with  many  instruments  bearing  the  title  of 
*^  fuerosy*  which  are  nothing  more  than  writings  of  donation,  issued  by  some 
lord  or  proprietor,  in  favor  of  individuals,  churches  or  monasteries,  granting 
lands,  estates,  &c.  Leaving  innumerable  instruments  of  this  nature— -com- 
mon in  Spain  and  in  all  Europe,  during  the  eighth  and  ninth  centuries,  and 
as  useful  in  illustrating  the  history  and  geography  of  the  middle  ages  as  they 
are  barren  respecting  an  ancient  juriapruddnce,  to  which  they  have  scarcely 
any  relation — we  will  speak  solely  of  those  which  properly  deserve  the  name 
of  '^  fueros ;"  those  documents  issued  by  the  kings,  or  by  the  lords  in  virtue 
of  the  privileges  pertaining  to  their  sovereignty,  in  which  were  contained 
constitutions,  ordinances  and  laws,  civil  and  criminal,  designed  to  establish 
on  a  firm  footing,  the  common  rights  of  towns  and  cities,  to  raise  them  into 
municipalities,  and  to  secure  for  them  a  moderate  and  just  administration, 
conformed  to  the  public  constitution  of  the  kingdom,  and  the  circumstances 
of  the  people  :  documents  exceedingly  valuable  on  account  of  the  merit  of 
some  of  the  laws,  as  for  their  antiquity : — many  of  them  being  anterior,  by 
more  than  a  century,  to  those  municipal  corporations,  and  chartered  com. 
pames,  so  celebrated  in  Italy  and  France,  and  considered  as  the  first  rudi- 
ments of  politics  and  legislation  in  relation  to  cities.  Before  the  12th  and 
13th  centuries,  the  epoch  of  these  charters  in  those  foreign  kingdoms,  we 
l^d  in  the  kingdoms  of  Leon  and  -Castile,  those  more  wise  and  equitable, 
and  which  combined  the  advantages  of  true  civil  liberty,  with  due  subordi- 
nation to  the  sovereign  and  his  laws." 

The  author  of  this  code  is  in  doubt,  it  being  attributed  by  different  writers  to 
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ihree  of  the  Hxxff  of  that  period,  and  by  some  regarded  aa  the  jomt  woik  of  tlL 

This  code  has  doubtleas  many  and  notable  defectSi  if  yiewed  irith  the  li^t  <^ 
the  present  age,  but  in  spite  of  its  fi&olts,  no  one  can  deny  that,  considering  the 
period  in  which  it  was  premnlgated,  it  was  a  most  remarkable  prodnctitKL 

It  consists  of  an  introduction,  containing  18  laws,  and  12  books,  di?ided 
into  54  titles,  and  contiuning  559  laws. 

Escriche  cites  the  celebrated  Marina  as  saying,  in  relation  to  it,  that  ^'  it 
is  admirable  for  method  and  cleamess ;  its  style  grave  and  correct,  its  Latin 
sufficiently  pure ;  most  of  the  laws  are  marked  by  prudence  and  wisdom ;  in 
fine,  aa  a  body  of  law  infiultely  sa])erior  to  all  those  which  to  that  lime  had 
been  published  in  the  new  political  associations  of  Europe ;  a  body  of  law 
which  forms  a  complete  vindication  of  the  Gothic  kings  of  Spiun,  and  of  the 
philosophical  spirit  of  the  Spanish  clergy,  who  had  so  important  a  part  in  its 
formation  ;  a  body  of  law  which  will  always  be  a  monument  of  glory  to  our 
country,  and  an  undeniable  proof  that  our  fathers  were  farthest  advanced  in 
the  career  of  civilization." 

Foreign  authors  of  the  highest  distinction  have  regarded  this  code  in  a 
similar  light.  Among  these  is  Gibbon,  in  his  famous  historical  work,  and 
Guizot,  in  his  general  history  of  the  civilization  o(  Europe,  from  the  M  of 
the  Roman  Empire  to  the  French  Revolution ;  and  other  German,  French, 
and  Italian  writers,  of  equal  note. 

In  relation  to  the  authority  of  this  venerable  code,  it  is  important  to  ob- 
serve that  it  has  never,  as  a  whole  been  repealed.  As  recently  as  tiie  15th 
July,  1788  a  question  arose  before  the  Court  of  Chancery  of  Grenada,  ia 
relation  to  the  succession  to  property  of  a  deceased  person.  According  to 
Law  12.  tit.  2.,  lib.  4.  of  the  Fuero  Juzgo  the  relatives  of  the  deceased  per 
son  are  entitied  to  the  property ;  and  according  to  the  Partidas  a  convert  was 
entitled  to  ^he  estate.  The  matter  was  referred  by  the  Court  to  ihe  king, 
Charles  III.  who,  after  consultaticm  with  his  council  decided  that  the  said 
law  of  the  Fuero  Jnzgo  did  not  appear  to  have  been  repealed]  by  any  other, 
and  ought  to  constitute  the  rule  of  decision  in  this  and  other  similar  matters 
without  such  adherence  as  had  been  shown  to  the  Partida,  founded  only  on 
the  provisions  of  the  civil  law  of  the  Romans  and  on  the  common  canon  law- 
CEscriche  Die.  de  Leg.  Fuero  Juzgo.) 

Another  important  code,  is  the  ^^  Fuero  Yiejo  de  CastiUa/'-— This  code  re- 
ceived that  title  in  the  year  1356,  but  it  is  generally  stated  by  Spanish 
writers  that  it  had  its  origin  between  the  years  995  and  1000,  and  that  IK)d 
Sancho  the  Sovereign  of  Castile  was  its  author— that  it  was  also  called  ^^  Fa* 
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€10  Viejo  de  Burgos,"  «  Fuero  de  los  Kjosdalgos,"  ke.  The  learned  father 
Buxriel  gave  tim  as  &a  results  of  his  investigations,  and  was  followed  by  subse- 
quent writers^  especially  by  Doctors  Asso  and  Manuel  in  more  than  one  of 
their  works ;  but  it  is  now  considered  by  the  best  authority  that  the  celebrated 
Marina  in  his  Historico-Critical  Essay  has  demonstrated  that  Sancho  was  the 
author  of  no  code  of  general  and  fundamental  laws  for  Gasiile. 

It  is  not  important  as  to  the  precise  origin  of  this  code.  It  is  agreed  that 
from  time  to  time  it  reoeived  various  additions  under  various  names,  and 
when  in  1856  it  received  the  title  of  '<  Fuero  Viejo  de  Gasiilla,"  it  had  been 
enriched  by  contributions  from  the  ^^  Fuero  de  Btirgos,"  that  of  Najera, 
Logrono  and  others  less  celebrated. 

Doctors  Asso  and  Manuel  in  their  preliminary  discourse  to  the  edition  of 
this  code,  published  at  Madrid,  1761,  (pp.  43.  44.,)  say :  «  The  laws  of 
die  Fuero  CatteUano  have  been  observed  constantly  from  the  time  of  Don 
Sancho  the  author  of  them,  to  the  present  time ;  not  only  because  it  was 
commanded  by  many  decrees  and  royal  edicts,  but  because  no  one  could 
mention  a  period  when  they  were  not  in  force.^' 

Although  this  is  not  denied,  it  appears  that  aside  from  those  which  have 
become  incorporated  in  other  laws  and  are  embraced  in  the  Navinma  Rer 
eopHaaan  and  tiiose  which  are  obsolete,  the  number  of  laws  having  any  ap- 
plication to  the  existing  state  of  things,  is  very  small. 

The  "  Fuero  Real"  was  not  published  until  the  years  1264  or  1266. — 
13ie  author  of  this  celebrated  code  was  Alphonso  the  Wise.  To  remedy  the 
evils  arising  firom  various  uncertain  and  conflicting  laws,  decrees  and  grants 
pcooeeding  firom  vsrious  sources  of  real  or  pretended  authority,  and  in  order 
as  he  says  in  the  preface,  to  abolish  a  multitude  of  unjust  laws,  this  code 
was  adopted.  It  has  been  sud  also,  that  this  Fuero  was  considered  only  as 
a  preliminary  step  towards  the  great  legislative  reform  which  this  wise  Mon- 
arch meditated  by  the  publication  of  the  famous  Partidas^  thus  preparing 
the  way  by  a  gradual  removal  of  the  existing  fueroB^  local  grants  and  oon- 
flietiiig  decrees  for  a  more  complete  change. 

This  code  is  remarkable  for  its  clearness,  method,  and  conciseness.  It 
eempreheaded  the  moat  important  of  the  municipal  fueroB  and  conformed  to 
the  Cast(mi8  of  Castile  and  the  Fuero  Juzgo^  a  large  portion  of  which  is  copi- 
ed word  for  word. 

In  relatjon  to  the  authoiify  of  this  code,  Don  Alphonso  ZI.  in  the  ^^  Or- 
deDanaaBto''  made  I^  the  Cortes  oi  Aloal&  of  1348,  ordered  by  Law  1  TSt. 
28,  that  tiie  laws  of  the  Fuero  Beat  and  the  mcunicipal  fueros  of  each  pueblo 
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should  be  preferred  to  the  8iete  Partidfts  in  the  deciaon  of  civil  and  cnm- 
inal  cases  so  far  as  they  were  not  obsolete  nor  contrarj  to  said  ardenamiento. 
This  provision  is  inserted  and  continued  in  the  laws  of  Tore  and  the  collec- 
tion of  laws  subsequently  made,  and  finally  in  the  Novisima  BecopikmoD, 
where  it  forms  Law  3.  tit.  2.  of  Book  3. 

Escriche  in  his  dictionary  adds  the  following :  ^^  Don  Juan  Saia  in  the  brief 
history  of  the  law  contained  in  his  Institute  says,  that  since  the  royal  cddula  of 
the  15th  July,  1788  above  referred  to,  it  is  not  necessary  to  prove  the  laws 
of  the  Fuero  Real  to  be  in  force  in  order  to  claim  the  application  of  them 
in  any  case ;  but  it  is  sufficient  that  they  have  not  been  repealed  by  other 
subsequent  acts  or  by  a  contrary  usage." — ^Reference  is  not  here  had  to  the 
many  laws  which  are  included  in  the  Novinma  Mecapilaeiony  since  they 
would  possess  the  same  authority  with  the  Novisima  of  which  they  form  a  part. 

The  Fuero  Real  was  speedily  followed  by  "  Las  leyes  del  Estilo"  in  order 
to  render  clear  some  points  in  the  text  of  the  Fuero  which  were  of  doubtful 
meaning.  At  Madrid,  and  in  some  other  parts  of  the  kingdom,  this  code 
went  into  immediate  force  ;  but  it  was  not  until  after  tho  death  of  the  king 
that  it  become  universally  adopted  throughout  the  Idngdom. 

It  is  scarcely  necessary  to  refer  to  the  numerous  Fueros  of  a  less  general 
and  public  character. — The  Fuero  de  Leon,  of  the  year  1020 — ^De  Najeri,  of 
1076— of  Logrono,  1093— That  of  Sepulveda  of  1076,  shews  most  dislincdy 
the  peculiar  civilization  which  arose  out  of  the  war  of  the  re-conquest.  It 
also  dinunished  the  theocratic  spirit  of  the  Gothic  monarchy  by  showing  to 
the  Castilians  in  the  municipal  power,  a  new  germ  of  government,  a  social 
element  until  then  unknown,  a  power  which  produced  in  the  coarse  of  time, 
the  reform  of  the  codes,  which  corrected  the  abuse  of  the  royal  authority  by 
converting  it  into  that  of  protector  and  guardian,  and  which  created  afte^ 
wards  a  representative  in  the  Cortes  of  the  popular  class. 

We  next  come  to  that  most  remarkable  body  of  law  the  Siete  FariidaSi 
so  called  because  the  work  is  divided  into  seven  parts.  This  code  is  similar 
to  the  Roman  Pandects  and  appears  to  have  been  formed  from  the  usages 
and  ancient  customs  of  Spain — the  Roman  laws — various  decisions  of  the 
canon  law — the  writings  of  the  fathers  and  quotations  from  various  sages 
and  philosophers*  It  was  commenced  in  the  year  1256  and  finished  in  1263, 
but  not  published  until  the  year  1848,  in  the  reign  of  Alphonso  XI. 

Considering  the  period  in  which  it  was  written,  this  work  is  regarded  not 
only  by  Spanish  writers,  but  by  those  of  other  nations  as  one  of  the  most 
remarkable  Uefil  productions  that  has  ever  been  written. 
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The  iUostrious  Marina  speaks  in  the  following  terms  of  the  second  of  the  Par- 
tidas  which  contains  the  political  and  military  constitution  of  the  kingdom : 

^^  A  most  precious  monument  of  history,  legislation,  morality  and  politics, 
and  beyond  dispute,  the  part  of  the  whole  seven  which  compose  the  code  of 
Alphonso  the  Wise,  the  most  complete,  whether  we  consider  the  gravity  and 
eloquence  with  which  it  is  written,  or  the  excellenl;  maxims  of  philosophy 
which  are  sown  in  every  part  of  it,  or  its  intimate  connexion  with  the  ancient 
eostoms,  laws  and/u^09,  municipal  and  general,  of  Castile  :  from  which  it 
is  principally  derived. — ^A  work  eminently  respectable  even  in  these  times  of 
philosophy,  and  worthy  of  being  read,  meditated  upon  and  studied,  not  only 
by  jurists  and  statesmen,  but  also  by  literary  men  and  the  curious,  especially 
by  our  rulers,  the  nobUity  and  royalty  itself.'' 

This  work  has  been  translated  under  the  patronage  of  the  legislature  of 
Louiaana  and  at  the  expense  of  that  State,  by  Messrs.  Moreau  and  Carleton, 
counsellors  at  law.  They  speak  of  the  Partidas,  in  the  preface  to  the  trans< 
lation  as  '^  the  most  perfect  system  of  Spanish  laws,"  and  which  ^^  may  be 
advantageously  compared  with  any  code  published  in  the  most  enlightened 
ages  of  the  world,"  and  that  these  laws  are  '^  the  unceasing  subject  of  the 
praise  and  admiration  of  every  jurist  acquainted  with  them." 

lliey  also  quote  a  learned  French  writer  who,  speaking  of  the  Partidas, 
observes :  ' 

^'  We  find  in  every  page  of  that  work,  the  highest  wisdom  and  the  most 
stem  justice.  It  gave  to  the  monarch  under  whose  auspices  it  was  execu- 
ted, titles  more  just  to  the  epithet  of  wise,  bestowed  upon  him  by  bis  contem- 
poraries, than  his  astronomical  researches  and  physical  knowledge,  however 
surprising  the  one  and  the  other  may  have  been  considered,  in  an  age  when 
all  studies  were  so  much  disregarded.  It  is  in  that  precious  code  that  we 
must  seek  the  early  treasures  of  the  Spanish  language,"  &c. 

But  although  such  is  the  character  of  the  Partidas,  as  a  profound  philoso- 
l^eal  and  literary  work  it  is  deserving  of  most,  if  not  all  the  praise  bestowed 
npoD  this  famous  body  of  law,  its  authority  in  the  decision  of  causes  in  the 
courts  of  Spain  is  far  less  high.    Instead  of  the  first,  it  has  a  much  lower  place. 

The  laws  of  the  Becopilacion  and  those  subsequently  passed,  are  of  high- 
est authority,  and  in  the  absence  of  these,  those  of  the  Fuero  Real  and  of  the 
Municipal  Fueros,  so  fiur  as  they  are  not  obsolete,  and  lastly  those  of  the 
Diete  Partidas. 

The  Ordmamiento  de  Akdla,  puUished  in  the  year  1S48,  contains  S2  chap- 
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ters,  and  in  all  124  Iaw8.  It  may  be  called  a  sappieiMBt  to  the  Pavtidafl,  and 
supplies  some  omiasionB  and  defects  in  the  Partidas. — ^Ahaost  all  ihe  lam  of 
the  Ordenamiento  have  been  embodied  in  the  Beeopilacion,  either  entire  or 
with  some  slight  alteration.  In  1774,  an  edition  of  this  work  was  paUtshsd 
at  Madrid  by  Asso  and  Mannel,  illustrated  by  notes. 

The  ^'  Ordenamiento  Real"  was  published  during  the  reign  of  Ferdinand 
and  Isabella,  and  is  an  alphabetical  cominlation  of  the  various  laws,  whether 
scattered  or  contained  in  the  JWro  Beal — the  laws  of  JEMo  and  Ordensr 
miento  de  Alcala  divided  into  eight  books,  compiled  by  Alonso  Montalvo, 
who  has  added  a  commentary  and  index. 

This  is  confessedly  a  work  of  great  merit  and  philosophical  value  ;  bat 
some  of  the  most  learned  of  the  Spanish  joristB  are  directly  at  iasae  on  the 
question  of  the  public  authority  of  the  work.  Doctors  Asso  and  Manuel,  and 
learned  father  Burriel,  insist  tenaciously  that  the  Ordenamiento  B«al  was  ne> 
ver  sanctioned  by  the  king  and  never  had  any  auAority  beyond  that  of  the 
private  work  by  a  learned  author,  and  critics  and  authors  equally  leaned  and 
distinguished,  maintidn  that  it  was  written  by  the  express  orders  of  Ferdinand 
and  Isabella,  and  consequently  has  all  the  authority  of  the  other  codes. 

The  better  opinion  seems  to  be,  that  as  the  work  does  not  bear  on  its 
fistce  any  mark  or  evidence  of  the  royal  sanction,  it  is  to  be  considered  as  of 
private  authority,  and  thaH  the  laws  included  in  it  have  no  additional  force  by 
being  embraced  in  the  collection. 

The  Leyes  de  Toro  consist  of  83  laws  which  were  prepared  and  a^ 
ranged  under  the  auspices  of  Ferdinand  and  Isabella,  in  the  Cortes  of  To- 
ledo in  the  year  1502,  but  were  not  proclaimed  until  during  the  reign  of  Jo* 
ana,  at  a  session  of  the  Cortes  m  the  cily  of  Toro,  in  the  year  1505.  These 
laws  do  not  form  a  complete  code,  arranged  and  methodised,  like  the  codes  to 
which  we  have  referred.  Their  object  was  to  supply  the  omisrions  and  cor* 
rect  the  errors  of  the  previous  codes.  They  are,  without  dispute,  one  of  the 
best  and  most  important  collections  of  Spanish  Jurisprudence. 

These  laws,  so  far  as  they  are  in  force,  are  embodied  in  the  Nimiima  JS^ 
copilaeionj  where  they  are  arranged  under  the  appropriate  titles. 

To  these  various  codes  and  collections  of  laws  in  the  year  1637  followed 
the  Nueva  Heeofnlaewn^  or  new  compilation.  This  consisted  of  two  volumes, 
including  mne  books,  and  containing  the  existing  laws,  in  the  subsequent 
editions,  issued  in  the  years  1581,  1592,  1598,  1640,  1723  and  1745, 
were  added  the  numerous  laws  which  were  enacted  in  tibe  periods  between 
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fhe  several  editions ;  and  in  that  of  1746  there  is  added  a  third  vokme,  in 
which,  under  tiie  title  of  Autoi  Acardado$  del  Oont^o^  are  included  more 
tiian  five  hundred  praffmatioas^  c6dula$y  decrees,  orders,  declarations  and 
rescdationB  of  the  Grown,  issued  prior  to  that  year,  idiich  are  distributed  in 
the  same  order  into  titles  and  books,  as  in  the  two  volumes  of  the  collection 
of  the  laws. 

Three  editions  were  issued  in  the  jears  1772, 1775,  and  1777,  with  the 
addition  of  the  laws  passed  prior  to  the  latter  period.  Although  this  Seeapi- 
UuAon  contained  the  laws  which  were  pr<»nulgated  subsequent  to  the  issmng 
of  the  Partidas  and  the  Fuero  Real,  and  much  that  were  in  previous  codes  ; 
for  example,  some  from  the  FiAero  Jvzgo^  and  of  the  laws  of  Estilo,  and  al- 
most the  whole  in  the  crdmamiento  de  Alcalde  and  the  famous  88  laws  of 
Tore ;  those  not  inserted  were  not  necessarily  thereby  repealed,  as  we  have 
seen  above. 

finally  tiiere  was  published  another  edition  of  the  same  Recopilaeion^  but 

with  an  entirely  new  order  and  arrangement,  in  the  year  1805,  selecting  the 

laws  m  force  contained  in  the  former  edition,  and  addrog  more  than  two 

&ouaand  distinct  provisions,  not  contained  in  the  edition  of  1T45.     This 

was  entitled  Novmma  ReeopUadon  de  las  leges  de  Eepana^  and  under  this 

^  title  waa^approved  and  ordered  to  be  obeyed  by  Charles  IV.,  by  a  royal 

eHula,  of  the  15th  July,  1805. 

This  work  constitutes  now  the  great  body  of  the  Spanish  law,  and  is  of 
the  highest  authority  in  all  departments  of  the  government,  and  in  the  adju- 
dication of  the  Courts,  except  in  those  cases  where  any  part  has  been  re- 
pealed  by  subsequent  laws,  or  where  there  exists  a  special  code  of  laws,  ap- 
propriate to  a  particular  subject,  or  to  a  particular  provision  that  has  not 
been  repealed  by  it. 

But  although  this  is  so  admirably  arranged,  and  so  full  a  body  of  law, 
it  does  not  repeal  all  previous  laws,  and  although  the  highest,  and  in  all 
cases  where  its  provisions  are  clear,  and  unrepealed  by  subsequent  laws,  an 
absolute  authority,  yet  in  those  cases  where  the  Recopilacion  and  subsequent 
laws  furnish  no  rule  of  decision,  reference  may  be  had  as  authority  to  the 
¥u£To  Becdj  or  Fuero  de  las  Leyes^  and,  so  far  as  they  are  not  absolute,  to 
the  Fi/tero  MunieipaleSj  and  when  these  furnish  no  rule,  to  the  Partidas, 

The  18th  title  of  the  ninth  book  of  the  Novisima  Recopilaewn^  includes  the 
laws  ^  in  relation  to  mines  of  gold,  silver,  and  other  metals."  These  are 
flbc  in  nilmber,  and  althou^  some  parts  of  them  do  not  relate  directly  to  the 
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subject  of  the  present  volame,  it  has  been  deemed  important  to  j^ve  all  these 
entire,  as  they  are  not  very  rolaminous,  and  it  being  more  satisfactory  to  the 
reader  than  any  abridgement  could  possibly  be.  For  the  translation  of  the 
4th  law,  he  has  mainly  adopted  that  furnished  by  Mr.  Heathfield,  in  his 
excellent  translation  of  Gamboa's  mining  ordinances,  that  law  being  almost 
precisely  the  same  as  the  9vh  law.  Tit.  13,  Book  6,  of  the  Naeva  SeeopHor 
ciofif  which  forms  the  text  of  Gamboa's  work. 

The  compiler  has  thus  given  a  brief,  but  he  hopes  a  correct  account  of  the 
different  codes  and  collections  of  Spanish  law,  which  are  of  general  applica- 
tion, and  the  degree  of  authority  belonging  to  them  respectively  in  the  Span- 
ish tribunals.  It  now  remains  that  be  should  give  some  account  of  the  sys- 
tems of  laws  peculiarly  applicable  to  the  Spanish  American  provinces,  and 
especially  to  Mexico,  and  of  the  Spanish  and  Mexican  lawy  in  force  in  CSa£- 
fornia  and  New  Mexico,  at  ^he  time  of  the  cession  to  the  United  States. 

The  '^  Becopilacion  de  leyes  de  los  reynos  de  las  Indias,''  was  first  published 
in  the  year  1661.  Spain,  possessing  immense  dominions  in  North  and  South 
America,  felt  the  necessity  of  regulating  the  government  of  those  provinces, 
and  of  securing  by  general  and  permanent  laws,  the  obedience  and  welfare 
of  the  nations  who  inhabited  them.  The  scattered  laws  therefore  which  had 
been  promulgated  for  that  purpose  at  different  periods,  were  collected  and 
digested  by  order  of  Philip  IV.  in  the  same  form  as  the  Recopilacion  of  Cas- 
tile, (a) 

Murillo,  an  able  Spanish  law  writer,  in  his  treatise  entitled  Cursu$  JurU 
Canonici  Hispani  et  Indiciy  speaks  of  the  manner  in  which  the  Spanish  laws 
ought  to  be  received  in  both  Indies.  On  that  subject  he  says,  that  in  the 
Spanish  dominion  in  the  Indies,  courts  of  justice  should  first  have  recourse 
to  the  royal  and  special  edicts  which  may  have  been  directed  to  the  chancery 
of  the  city  or  place  where  the  cause  is  pending ;  and  if  there  are  none,  they 
should  then  decide  according  to  the  common  law,  which  is  to  be  found  in  the 
laws  of  the  Recopilacion  of  the  Indies ;  and  when  these  last  are  silent,  re- 
course must  be  had  to  the  Recopilacion  of  Castile,  (Nueva  Recopilacion)  and 
the  Partidas.  This  author  also  observes,  that  the  rescripts  or  royal  ordi- 
nances are  of  no  authority  in  the  Indies,  unless  they  have  been  directed  to 
the  supreme  council  of  those  countries.(() 

The  same  course  has  been  pursued  in  the  translation  of  all  the  laws  relat- 
ing to  the  subject  in  the  several  titles  in  the  Recopilacion  of  the  laws  of  the 
Indies,  as  in  the  case  of  the  Novisima  Recopilacion,  and  for  the  same  reason. 

(a)  Ist  Moreau  &  Carleton,  Partidas  p.  xv.  (6)  Idem,  p.  zxU. 
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These  laws  are  Included  m  lib.  4,  title  19,  on  the  discovery  and  working  of 
mines,  tit.  20,  concerning  miners,  workers  in  quicksilver,  and  their  privi- 
leges, and  tit.  21,  in  relation  to  the  Alcaldes  May  ores  and  notaries  of  mines. 
The  translations  are  made  from  the  third  edition,  published  at  Madrid  in  the 
year  1774. 

In  the  year  1783,  however,  ,a  new  and  very  important  code  of  laws  was 
framed  for  the  purpose  of  simplifying  and  rendering  more  uniform  the  legis- 
lation of  the  mines  under  the  title  of  "  ReaUs  Ordinanzes  para  la  direcdon 
rigimen  y  goUemo  del  imporiante  euerpo  de  la  Mineria  de  Nueva-Espana 
y  de  su  Real  Tribunal  GeneraV^ 

This  code  was  framed  in  the  reign  of  Charles  III,,  and  during  the  ministry 
of  Joseph  de  Galvez. 

This  work  was  translated  by  Charles  Thompson,  Esq.,  of  Lincoln's  Inn,  Bar- 
rister at  Law,  and  published  at  London  in  1825.  The  compiler  has  availed  him- 
self of  this  translation  of  this  most  valuable  work,  with  the  few  corrections 
which  were  deemed  proper,  after  a  careful  comparison  of  it  withlthe  original. 

In  a  recent  work  of  great  value  and  authority,  in  six  volumes,  publish- 
ed at  Madrid  in  1844,  entitled  "  Biblioteca  de  Legislacion  TJltramarina  en  for- 
ma de  Diccionario  Alfab^tico,"  by  don  Jose  Maria  Zamora  y  Coronado,  the 
learned  author,  under  the  head  of  Mines,  copies  this  work  almost  entire,  and 
introduces  it  with  the  following  statement : — ^^  This  work  was  so  perfect,  and 
prepitfed  with  so  much  wisdom,  that  its  regulations  continue  without  substan- 
tial alteration.     Since  there  is  nothing  impairing  its  authority,  at  least  in  the 
judicial  portion  of  it,  although  there  has  been  published  the  royal  instructions 
eonceming  mines,  issued  for  the  Peninsula,  on  the  18th  December,  1825  ;  it 
is  thought  that  a  service  will  be  rendered  to  the  public  by  the  insertion  of  the 
eqaential  chapters,  and  subsequently  of  the  instructions  of  1826.'* 

The  decrees  of  the  Cortes  of  Spain,  and  of  the  Ferdinand  VII.,  during  the 
abort  time  in  which  he  may  be  considered  as  having  the  authority  of  a  sove- 
reign,  have  also  been  carefully  examined,  from  the  year  1810  to  1822,  and  a 
trandation  has  been  made  of  the  few  laws  that  were  applicable  alike  to  Mex- 
ico and  Califomia,  and  so  far  as  they  relate  to  the  subject  of  the  present  vol- 
ume, they  have  been  inserted  in  it. 

In  the  year  1829,  there  was  published  in  Mexico  a  collection  of  the  decrees 
and  orders  of  the  Cortes  of  Spsun,  which  were  considered  to  be  in  force  in  tha 
Bepublic.  The  following  is  an  extract  from  the  preface  of  ^that  book.  It 
should  also  be  added,  that  by  official  acts  the  Mexican  government  have  re- 
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cognised  as  valid  the  decrees  of  the  Cortes,  not  inconsistent  with  the  coosti- 
tation  and  laws  of  the  Mexican  Bepublic. 

"  The  independence  of  Mexico  having  been  happily  realized  by  the  occu- 
pation of  its  Capital  on  the  27th  of  September,  1821  and  the  destractioa  of 
the  vice-royal  government,  althongh  the  obligation  of  dependence  on  Spun  is 
forever  broken,  these  laws  which  regulate  the  obligations  and  rights  of 
those  who  compose  the  new  community,  cannot  and  ought  not  to  lose  their 
force.  Since  it  is  only  in  the  course  of  time  and  by  competent  authority,  that 
their  place  can  be  supplied,  the  sudden  abolition  of  aU  former  laws  would  have 
been  equivalent  to  the  introduction  of  absolute  anarchy  at  a  season  when  the 
preservation  of  order  was  most  necessary.  Therefore  it  is  that  with  the  excep- 
tion of  such  laws  as  conflicted  directly  with  the  memorable  plan  of  Iguala  and 
the  new  order  of  things  to  which  it  gave  rise,  aU  other  laws  which  had  emana- 
ted from  the  kings  of  Spain  and  the  sovereign  authority  which,  until  that  day 
had  been  recognized,  are  acknowledged  and  respected :  suits  at  law  have 
been  decided  under  them,  justice  was  administered  in  confonmty  to  them^ 
and  the  social  life  of  the  Mexican  people  had  become  adapted  to  them. 
Hence  it  resulted  that  the  Spanish  codes  so  far  as  others  entirely  nation- 
al, have  not  been  substituted,  are  constantly  consulted  by  the  judges,  profess* 
ors  of  law  and  even  ordinary  citizens,  as  furnishing  the  standard  of  action, 
the  guaranty  of  their  reciprocal  rights  and  the  rules  of  their  proceeding. 

One  of  the  most  celebrated  of  these  codes  is  the  collection  of  the  orders 
and  decrees  issued  by  the  Spanish  Cortes,  in  the  years  1812, 13, 14,  20  and 
21,  in  which  last  year  our  independence^  was  established.  This  collection, 
extending  to  ten  volumes,  has  become  amongst  us  rare  as  it  is  costly :  and 
when  obtained,  the  inconvenience  exists  of  finding  scattered  in  the  first  seven 
volumes  (being  those  which  contain  the  decrees  passed  when  Mexico  was 
dependent  on  the  legislators  of  Madrid)  those  laws  which  are  regarded  as  in 
force  in  the  republic  from  having  been  so  held,  or  because  they  related  to 
this  country,  or  from  not  having  been  repealed." 

The  compiler  has  also,  carefully,  examined,  page  by  page,  the  laws  and 
decrees  of  Mexico,  as  contained  in  the  printed  volumes,  from  the  year 
1821  to  1839,  and  in  the  same  manner,  the  files  of  the  official  newspapers 
of  the  City  of  Mexico,  in  the  Department  of  State,  to  the  year  1847,  inclu* 
sive  with  the  view  of  obtaining  a  complete  collection  of  the  Mexican  law  ap* 
plicable  to  California.  A  translation  of  those  which  relate  to  the  subject  of 
this  volume,  will  be  found  in  their  appropriate  place. 

It  will  thus  be  seen  that  if  the  design  of  this  work  is  carried  out  by  the 
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publication  of  the  subsequent  volumes,  there  will  be  presented,  unabridged 
and  entire,  in  relation  to  those  branches  of  the  law  affecting  the  title  to 
land,  the  entire  chapters  and  titles  in  the  Becopilacion  of  the  Indies  and 
the  Kovisima  Recopilacion ;  also  all  the  laws  and  decrees  of  the  Cortes  of 
Spain,  and  of  Mexico  that  were  in  force  in  California,  at  the  time  of  the 
cession  to  the  United  States  ; — presenting  thus  the  entire  Spanish  and  Mex- 
ican legislation  without  any  interruption.  To  this  will  be  added  a  summary 
of  the  decisions  of  the  federal  courts,  in  relation  to  Spanish  titles,  under 
the  treaties  of  Louisana  and  Florida,  and  arising  out  of  the  annexation  of 
Texas  ;  and  all  public  documents  proceeding  from  Congress  or  the  depart- 
ments of  the  government. 

In  the  present  volume,  confined  principally  to  the  laws  in  relation  to 
mines  of  precious  metals,  in  addition  to  the  materials  furnished  Trom  the 
sources  above  mentioned,  and  the  translation  of  the  entire  work  on  the  Min- 
ing Ordinances  of  New  Spain,  there  will  be  added  the  valuable  commentary 
of  Gamboa,  so  far  as  it  is  a  commentary  on  the  law,  and  omitting  only  the 
lengthened  examination  into  the  machinery  to  be  used  and  other  matters,  in- 
teresting to  the  engineer  and  the  workers  of  the  mines,  but  having  no  rela- 
tion to  the  law  on  the  subject. 

With  regard  to  the  character  of  this  work,  as  it  will  deservedly  occupy  a 
large  part  of  the  volume,  we  ^ve  very  nearly  entire  the  preface  of  Mr. 
Heathfield,  to  his  translation  of  it ;  also  an  extract  form  the  decree  of  the 
king  authorising  its  publication. 

This  is  a  treatise  on  the  laws  by  which  Spain  and  her  several  colonies  were 
governed,  in  their  mining  affairs,  at  the  period  of  its  publication,  and  up  to 
the  year  1783.  These  laws  were  principally  contained  in  certain  regulations 
applying  immediately  and  exclusively  to  the  snbject  of  mining,  and  consisting : 

First, — Of  a  code  of  mining  laws  promulgated  in  the  year  1584,  common- 
ly called  the  New  Code,  in  contradistinction  to  other  ordinances  of  anterior 
date,  usually  referred  to  as  the  Old  ordinances.  When  the  ordinances  of  the 
New  Code  were  promulgated,  the  mines  of  America  had  not  acquired  much 
celebrity,  and  it  was  for  the  government  of  those  of  Spain  alone,  that  these 
ordinances  were  framed.  But  it  was  afterwards  directed,  by  a  law  of  the 
Indies,  that  the  ordinances  of  the  New  Code  should  be  observed  in  those 
countries,  when  not  at  variance  with  the  municipal  law3  of  each  province. 
These  ordinances  form  the  text  of  the  work  of  Gamboa. 

Second, — Of  Old  ordinances,  promulgated  at  different  times  previous  to 
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the  year  1584,  and  remuniag  partially  in  force  after  that  period ;  being  re- 
pealed by  the  New  Code,  so  far  only  aa  at  variance  with  the  regulations  there- 
by introduced. 

Third, — Of  royal  orders,  of  different  denominations,  either  general  or  is- 
sued for  particular  kingdoms  or  provinces  only. 

Fourth, — Of  colonial  or  provincial  regulations,  of  force  in  the  particnlar 
kingdoms  or  provinces  only  by  the  respective  governments  of  which  they  had 
been  issued. 

Besides  these,  the  general  law  of  Spain  the  laws  of  the  collection  of  the 
Indies,  applying  generally  to  all  those  countries,  and  the  local  laws  of  each 
kingdom  or  province  of  the  Indies,  occasionally  required  to  be  referred  to,  to 
supply  deficiencies  in,  or  assist  the  construction  of,  the  laws  more  immediate- 
ly regulating  mining. 

Such  was  the  state  of  the  law  of  mining  in  Spain  and  her  colonies,  in  the 
year  1761,  when  Seiior  Oamboa  published  his  Commentary.  The  plan  of 
this  work  may  be  thus  explained.  The  ordinances  of  the  New  Code,  which 
form  the  text,  are  classed  according  to  their  subject,  in  distinct  chapters ; 
those  contained  in  each  chapter  being  separately  considered.  In  the  commen- 
tary, the  author  commonly  gives  a  succinct  historical  account  of  the  law,  up- 
on the  points  which  form  the  subject  of  the  chapter,  from  the  earliest  times 
to  the  year  1584 ;  and  after  shewing  how  it  stood  previous  to  that  date,  pro- 
ceeds  to  investigate  how  far  the  old  regulations  had  been  annulled  by  the 
new  code,  and  how  far  they  still  remained  in  force,  not  being  at  variance 
with  the  provisions  of  that  code.  He  next  shows  what  alterations,  if  any,  had 
been  made  by  royal  orders  or  provisional  regulations  since  the  year  1584  touch- 
ing upon  those  of  Peru,  and  other  kingdoms  or  provinces,  but  referring  more 
minutely  and  particularly,  to  those  of  the  kingdoms  and  provinces  now  con- 
stituting the  republic  of  Mexico.  Having  thus  brought  into  view  the  regu- 
lations more  particularly  relati  ng  to  the  points  under  consideration,  the  anther 
proceeds  to  illustrate  them  by  comparison  with  the  general  rules  of  the  civ- 
il law,  the  law  of  Spain,  and  the  laws  of  the  Collection  of  the  Indies,  and  by 
referringto  important  cases  decided  in  the  courts,  within  his  own  experience, 
clearing  up  many  doubtful  points,  pointing  out  deficiencies  or  redundancies, 
suggesting-  important  improvements,  and,  in  fine,  completely  exhausting  the 
subject  in  a  legal  pomt  of  view.  He  also  gives,  besides  his  exposition  of  the 
law,  an  account  of  the  various  methods  of  assaying  and  reducing  the  ores  of 
gold  and  silver,  and  of  the  rules  and  practice  of  nunc  surveying ;  a  variety 
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of  particulars  relating  to  the  consumption  of  quicksilver  in  New  Spain ;  a  de- 

tailed  plan  of  a  mine^uppljing  company,  and  many  valaable  reflections  on 

the  worldng  and  supplying  of  mines  by  companies ;  a  minute  account  of  the 

regulations  of  the  royal  i^nt  of  Mexico  ;  a  glossary  of  mining  terms,  and  a 
list  of  the  principal  mining  districts  of  New  Spain,  with  their  distances  from 

the  capital,  and  other  particulars :  interspersing,  throughout  the  work,  a  va- 
riety of  incidental  information,  and  many  judicious  remarks,  drawn  from  his 
own  experience. 

The  object  and  plan  of  the  work,  which  are  detailed  more  at  length  by  the 
author,  in  his  preface,  being  thus  explaiaed,  it  is  necessary  to  show  what  au- 
tiiority  it  possesses,  at  the  present  time,  as  a  legal  treatise. 

From  the  year  1761  to  1783,  no  material  alteration  took  place  in  the  min- 
ing laws  of  Spain  and  her  colonies.  In  the  latter  year  however,  a  code  of 
laws  was  issued,  under  the  title  of  Mining  Ordinances  of  New  Spain.  It 
was  framed,  as  the  title  imports,  for  New  Spain  alone,  but  was  subsequently 
adopted  in  all  or  most  of  the  other  Spanish  colonies.  In  the  regulations 
which  concern  the  working  of  the  mines,  this  code  very  closely  follows  the 
former  ordinances ;  and  where  alterations  are  made,  they  are,  not  unfre- 
quently,  adopted  from  the  suggestions  offered  in  the  work  of  Gamboa.  As 
to  other  points,  the  most  important  changes  introduced  by  the  ordinances  of 
1783,  were,  the  erection  of  the  Tribunal  general  de  Mineria^  and  the  Dipu- 
taciones  de  Mineria,  or  general  and  local  tribunals,  to  which  the  exclusive 
jurisdiction  in  mining  affairs  was  confided ; — the  establishment  of  a  bank  of 

supplies  ; — and  the  organization  of  a  school  of  mines.  But  this  code  left 
the  former  ordinances  and  other  mining   laws  in  force,  so  far  as  they  should 

not  be  at  variance  with  the  regulations  it  established,  and  hence  the  work  of 
Senor  Gamboa,  which  was,  previous  to  the  year  1783,  the  paramount  au- 
thority in  all  doubtful  cases  in  mining  affairs,  continued;  afler  that  date,  to 
be  regarded  with  the  highest  respect,  and  was  and  is  still,  constantly  refer 
red  ta  in  the  courts  of  Mexico,  and  as  is  presumed,  of  the  other  now  repub- 
lic of  -America  also,  as  a  great  authority  on  such  subjects. 

Upon  the  establishment  of  the  independence  of  the  Spanish  colonies,  they 
all  or  most  of  them  adopted,  in  reference  to  mining,  the  laws  existing  previ- 
ous to  their  separation  from  the  mother  country,  with  such  modifications  only, 
as  were  rendered  necessary  by  the  alteration  from  a  monarchical  to  a  repub- 
lican  and  federal  form  of  government.  In  Mexico,  the  principal  of  these 
alterations,  consisted  as  follows : — 

First,  m  the  abolition  of  the  general  tribunal  of  mining,  the  functions  of 
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which  were  devohed  to  the  mining  deputations  or  local  mining  tribunals  oT 
each  state ;  and, — 

Second,  in  a  decree  of  the  sovereign  congress  of  Mesdco,  promulgated  in 
the  year  1823,  empowering  foreigners  to  hold  shares  in  the  mines  furnished 
bj  them  with  supplies  of  monej  or  'stores ;  a  translation  of  which  will  be 
found  in  the  subsequent  pages. 

The  following  changes  have  also  been  introduced,  in  several  of  the  states 
of  the  federation : — 

Bj  a  decree  of  the  congress  of  the  state  of  Durango,  dated  the  23d  of  No- 
vember, 1824,  it  was  resolved,  that  b.  Tribunal  de  Mineriaj  or  mining  court, 
for  appeals  in  the  second  instance,  should  be  established,  to  consist  of  a  law- 
yer and  two  miners.  And  by  another  decree  of  the  same  congress,  dated 
the  18th  January,  1825,  it  was  ordered,  that  the  tribunal  of  mining  appeals 
should  exercise  the  same  functions,  in  that  state,  as  had  been  previously 
granted  to  the  tribunal  estabhshed  at  Guadalaxara. 

By  an  order  of  the  congress  of  the  state  of  Chihuahua,  dated  the  16th  of 
March,  1826,  the  contentious  jnnadic^ioxi  of  the  mining  deputations  was  trans, 
ferred  to  the  ordinary  courts.  And  by  a  decree  of  the  same  congress,  of  the 
7th  of  October,  1826,  the  mining  deputations  were  made  subject  to  the  su- 
preme government  of  the  state,  in  all  matters  as  to  which  they  had  previous- 
ly  depended  on  the  general  tribunal  of  MezTco,  not  being  inconsistent  with 
the  present  republican  system. 

Finally,  by  a  decree  of  the  congress  of  the  state  of  Guanaxuato,  of  the 
24th  of  April,  1827,  the  contentious  jurisdiction  of  the  mining  deputations 
was  transferred  to  the  ordinary  tribunals  of  justice,  their  ministerial  fimd  eco- 
nomical authorities  as  well  as  the  ministerial  and  economical  authorities  of  the 
extinct  general  tribunal,  remaining  vested  in  them.  These  are  the  only  reg- 
ulations by  which  any  changes  of  importance  are  understood  to  have  been  in- 
troduced into  the  mining  laws  of  the  republic  of  Mexico,  since  the  establish- 
ment of  its  independence. 

No  work  of  authority  has  been  published  on  the  subject  of  the  mining  laws 
of  Spain  or  her  colonies,  since  that  of  Seiior  Gamboa.  There  exists  in  man- 
uscript, a  series  of  notes  on  the  code  of  1783,  committed  to  writing  by  Ve- 
lasquez, a  lawyer  of  great  eminence,  under  whose  opinion  and  advice  that 
code  was  principally  framed ;  but  the  work,  although  considered  highly  val' 

uable,  has  never  been  published.  • 

Don  Francisco  Xavier  de  Gamboa,  was  bom  of  a  distinguished  family 
in  Guadalaxara  in  New  Spian.    After  a  highly  honorable  career  as  an  advo. 
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cate  io  the  courts  of  that  country,  in  the  course  of  which,  although  he  devot- 
ed his  attention  more  particularly  to  the  laws  of  mining,  he  acquired  the  re- 
putation of  being,  generally,  one  of  the  most  accomplished  jurists  of  his  time, 
he  was  appointed  deputy,  at  the  court  of  Madrid,  of  the  consulate  of  com- 
merce of  New  Spain,  and  whilst  residing  at  Madrid  in  that  character,  he  pro- 
duced his  celebrated  Commentary.  After  several  years  passed  in  this  man- 
ner at  Madrid,  he  was  appointed  regent  or  president  of  the  audiency  or  su- 
preme court  of  St.  Domingo,  which  he  accepted,  as  it  is  believed,  with  some 
reluctance,  having  entertained  the  hope  that  Mexico,  which  had  been  the 
scene  of  his  labours,  would  also  be  that  of  his  reward.  It  is  supposed,  how- 
ever, that  Galvez,  the  minister  of  Charles  III.  objected,  from  some  concealed 
motive,  to  his  being  placed  in  Mexico  ;  and  this  opinion  is  strengthened  by 
the  fact,  that  upon  the  death  of  Galvez,  he  was  appointed  to  the  high  oflSce 
of  regent  of  Mexico,  which  he  occupied  with  much  credit  and  distinction,  till 
his  death,  having  lived  to  see  his  sons  established  in  high  situations  in  the 
church  and  the  government,  and  long  enough  to  acquire  the  general  respect 
and  esteem  of  all  who  came  within  the  range  of  his  authority. 

The  following  is  an  extiact  from  the  royal  decree : 

'*  By  thb  King. — ^Forasmuch  as  Don  Francisco  Xavier  de  Gamboa,  advo- 
cate of  my  royal  audiency  of  Mexico,  and  deputy  at  this  court,  of  the  consulate 
of  commerce  of  the  kingdom  of  ^ew  Spain,  has  presented  to  me  a  book,  entitled 
"  Commentaries  on  the  Mining  Ordinances,"  which  he  has  written  solely  with 
the  view  of  giving  publicity,  by  means  of  his  application  and  industry,  to  the 
acquisitions  he  has  made  on  the  important  subject  to  which  the  work  relates  ; 
and  hsus  requested  that  I  would  be  pleased  to  grant  to  him,  my  royal  licence 
to  print  the  same,  in  consideration,  not  only  that  the  new  and  copious  infor- 
mation  he  has  collected,  and  the  exposition  he  has  given  of  each  separate 
ordinance,  embrace  matters  which  concern  the  private  rights  of  my  subjects, 
as  being  interesed  in  the  direction,  economy  and  government  of  the  mines, 
in  the  determination  of  controversies  concerning  them,  in  the  rules  of  regis- 
tering, denouncement,  takmg  possession,  and  all  that  constitutes  mining  juris- 
prudence,— ^but  also  that  the  aforesaid  commentaries  treat  of  questions  of 
importance  to  my  own  public  rights  as  sovereign,  and  investigate  the  means 
of  giving  greater  extent  and  facility  to  the  operations  of  mining,  of  improv- 
ing my  revenue,'  and  of  promoting  commerce  and  the  prosperity  of  the  state 
in  general.    Having  therefore  considered  the  above  in  my  council  of  the 
Indies,  and  heard  what  my  fiscal  has  thought  it  fit  to  submit,  and  taking 
notice  also,  that  the  object  of  the  work  above  mentioned  is  not  to  propose 


21  PREFACE. 

new  rules,  laws  or  ordinances,  bat  to  illustrate  and  comment  tipon  such  as 
are  now  in  force  in  reference  to  the  government  and  working  of  the  mines, 
and  that  the  labour  that  has  been  bestowed  upon  it,  is  both  profitable  and 
commendable,  and  by  no  means  adverse  to  my  royal  prerogative,  or  to  my 
royal  laws  and  orders :  I  have  resolved,  under  the  opinion  of  my  councu 
aforesaid,  dated  the  3d  of  August  last,  to  grant,  and  I  do,  by  this  my  royal 
order,  grant  to  the  aforesaid  Don  Francisco  Xavier  de  Gamboa,  my  royal 
permission  to  print  and  publish  the  aforesaid  work." 

As  by  the  act  of  the  Legislature  of  California,  in  relation  to  the  future, 
the  common  law  of  England  is  adopted,  as  the  law  of  the  land,  and  of 
course,  in  relation  to  mines,  as  in  reference  to  every  other  subject,  except  so 
far  as  it  is  controlled  by  statutory  enactments,  the  common  law  will  be  the 
rule  of  decision  ;  it  has  seemed  proper  to  add  a  summary  of  the  principles 
of  the  common  law,  on  certain  branches  of  this  subject,  and  the  compiler 
has  availed  himself,  principally,  of  the  work  of  Bainbridge  on  Mines  and 
Minerals  for  this  purpose. 

The  compiler  would  have  gladly  enriched  his  pages  by  the  insertion  of 
the  reports,  in  relation  to  California,  by  the  Hon.  Thomas  Butler  King 
and  William  Carey  Jones  Esq.,  were  it  not  that  each  of  these  valuable 
and  able  reports  have  been  published  in  pamphlet  form,  and  generally  circu- 
lated. 

A  full  table  of  contents  is  given,  in  this  volume  and  a  similar  one  will  be 
prefixed  to  each  of  the  subsequent  volumes,  and  in  addition  a  copious  alpha- 
betical index  will  be  inserted,  at  the  close  of  the  last  volume. 

The  task  of  a  compiler  and  translator  is  not  one  of  a  high  intellectual 
order,  but  in  the  present  instance,  as  it  has  proved  one  of  considearble  labor 
and  in  the  collection  of  the  materials  no  small  expense,  the  compiler  hopes 
it  may  prove  useful  to  the  profession.  It  has  certainly  been  so  to  himself, 
as  it  has  led  him  to  a  more  thorough  examimation  of  the  subjects  embraced 
in  it,  and  aided  him  in  the  professional  investigations  which  first  suggested 
the  undertaking. 
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BY  THE  KING 


By  a  Letter  of  the  twenty-fourth  of  December,  1771,  my  Viceroy  of  New 
Spain  represented  to  me,  among  other  things,  that  in  order  to  ameliorate  the 
condition  of  the  Miners  of  that  kingdom,  to  correct  efPectnally  and  suitably 
Hie  mischieyous  abuses  which  hare  been  introduced  among  the  Mine-Proprie- 
tors,* and  persons  working  in  the  ACnes,  and  to  obviate  the  mutual  com- 
plaints resulting  there&om,  he  considered  it  a  matter  of  extreme  importance 
that  a  new  Code  of  General  Ordinances  should  be  framed  for  the  said  esta- 
blishment (of  MvMri)^  in  such  manner  as  to  render  the  government  thereof 
more  uniform  and  complete :  proposing,  at  the  same  time  the  means  which 
he  judged  most  likely  to  secure  a  right  method  in  the  execution  of  so  impor- 
tont  a  work.  From  his  information,  and  from  what  my  Supreme  Council  of 
tiie  Indies  lidd  before  me  upon  this  subject  in  a  Consult  of  the  13th  of  June, 
1773, 1  thought  fit  to  enjoin  and  command  my  said  Viceroy  by  Boyal  Let 
ter,  (Ctiula)  of  the  20th  of  July  next  following,  among  other  things,  that 
there  should  be  formed  the  new  Ordinances  as  above  proposed,  with  ezplana- 
tkms  and  additions  of  all  that  might  seem  necessary  with  a  view  to  the  actu- 
al state  of  afhirs ;  and  after  consultation  with  the  Mine-Owners^  and  a  cer- 

*  The  Spanish  word  here  is  Minem  ;  it  haa  been  found  necenary  to  tranalate  thb  word  oo- 
CMJonally  by  **  Bline-owneri,  or  Mme  proprietori,"  and  occaaionally  by  **  Minera,"  L  e.  all  p«r- 
aoni  woxkittg  in  or  haying  any  oonnection  with  minea. 
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tain  nnmber  of  SmreyorB  (^PeritoB*')  keeping  in  view  all  the  documents  re- 
ferred to  in  his  said  Letter,  and  also  the  collection  of  Laws  and  Statutes  of 
mj  said  doounions,  and  especially  thos9  which  are  referred  to  by  my  said 
Royal  Letter.  Afterwards,  conformably  to  a  Report  which  was  laid  before 
zne  on  the  7th  of  August  of  the  said  year,  1773,  by  a  Junta  of  Four  ^Gnis- 
ters,  formed  under  my  Orders,  and  with  my  entire  approbation,  it  was  com- 
manded to  my  swd  Viceroy,  by  a  Royal  Order  of  the  12th  of  November 
then  instant,  that  in  the  Ordinances  which,  in  consequence  of  the  said  Roy- 
al Letter,  were  about  to  be  formed  for  the  Government  of  the  Miners,  they 
should  be  regulated  and  established  in  an  United  Body,  upon  the  model  of 
the  Consulates,!  in  such  manner  as  to  secure  to  its  members  the  necessary 
encouragement,  permanency,  and  support :  afterwards,  by  a  Letter  of  the 
26th  of  September,  1774,  my  said  Viceroy  represented  to  me  that  the  Min- 
ers of  those  my  dominions  had  petitioned,  in  a  printed  representation,  dated 
the  25th  of  February  of  the  same  year  (and  accompanying  his  Letter,)  not 
only  to  be  established  in  a  body,  similar  to  the  Consulates,  as  already  or 
dained,  but  that  a  Bank  of  Supplies  (^Banco  de  avio%)  should  be  instituted 
for  the  encouragement  of  the  Mines  ;  that  a  CoUege  of  Metallurgy  should  be 
erected  for  improving  the  construction  of  machinery  ;  and  for  other  scientific 
purposes ;  and  that  a  new  Code  of  Ordinances  should  be  framed  for  the 
Mines,  proposing  to  derive  the  funds  necessary  for  the  support  of  these  esta- 
blishments from  the  amount  of  the  double  seniorage  duties  payable  on  the 
metals,  from  which  they  hoped  to  be  relieved,  by  reason  of  what  they  had 
stated  in  their  said  representation ;  and  upon  all  these  points  my  said  Vice- 
roy suggested  what  he  considered  most  expedient.  Wherefore,  and  after 
considering  the  Report  laid  before  me  thereupon  by  my  Supreme  Council  of 
the  Indies,  on  the  23d  of  April,  1776, 1  was  pleased  to  determine,  amongst 
other  things,  and  to  command  by  my  Royal  Letter  of  the  1st  of  July  of  the 
some  year,  that  the  important  Society  of  the  Miners  of  New  Spain  should 
be  erected  into  a  Corporate  Establishment,  similar  to  the  Consulates  of  Com- 
merce in  my  dominions,  giving  them,  for  that  purpose,  my  Royal  Consent  and 
necessary  Permission  ;  and  granting  them  the  power  of  levying  upon  their 
silver  one  half,  or  two  third  parts,  of  the  double  duties,  payable  before  that 
time  to  my  Royal  revenue  in  the  way  of  seniorage ;  but  from  which  I  reliev- 
ed them  by  the  said  Royal  Letter :  in  consequence  of  all  which,  by  a  Public 
Act  or  Sitting  {Acta)  of  the  represesentative  Deputies  of  the  said  said  So- 
ciety, held  on  the  4th  of  May,  1777,  they  proceeded  to  incorporate  them- 
selves, accordingly,  to  determine  the  oflSces  of  which  their  Tribunal  should 
consist,  and  to  appoint  the  proper  persons  to  fill  those  offices.  Their  pro- 
ceedings were  laid  before  the  Viceroy,  who  approved  of  them  in  my  Rojal 

•  Periios,  littrmll J  **  Bkilfal  penoDS  ;'*  but  in  order  to  make  it  consif t  with  the  datiei  which 
are  afterwardi  appointed  to  a nch  persons,  I  have  translated  it  sarveyors. 

t  Consnlates  of  Commerce.  These  are  courts  consisting  of  a  judge  and  aisistantSi  for  tha 
hMring  and  detfrmiiungi  in  a  tummarj  manner,  cansea  arising  cat  of  commercial  transactioof • 
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Name,  by  bis  Decree  of  the  2l8t  of  June  of  the  same  year  ;  pennitting  to 
the  said  Tribunal  until  my  Sovereign  Pleasure  should  be  known  concern- 
ing it,  the  exercise  of  all  th^  powers  of  administration,  direction,  and  manage- 
ment, as  enjoyed  according  to  law  by  the  Consulates  of  the  Monarchy  in  all 
respects  in  which  the  exercise  of  all  the  powers  of  administration,  direction, 
and  management,  83  enjoyed  according  to  law  by  the  Consulates  of  the  Mon- 
archy in  all  respects  in  which  the  exercise  of  such  powers  should  be  conform- 
able to  my  Will,  restraining  them  only  from  the  exercise  of  judicial  authority, 
which  is  permitted  to  the  tribunals  of  the  said  Consulates  of  Commerce,  and 
that  restriction  only  to  operate  till  the  said  new  Ordinances  should  be  framed 
and  approved  of  by  me.  And  the  Viceroy  having  informed  me  of  all  this  by 
letter  of  the  27th  of  the  said  year  1777, 1  thereupon  thought  fit  to  confirm 
the  same  by  my  Royal  Order  of  the  29th  of  December  then  following,  ad- 
dressed to  the  said  Viceroy,  commanding  him  there'by,  and  again  by  another 
Eoyal  Order  of  the  20th  of  January,  1778,  that  if  the  New  Tribunal  of  Min- 
ers had  not  as  yet  formed  their  Ordinances,  and  laid  them  before  him,  he 
should  cause  the  same  to  be  done  with  the  utmost  despatch  :  this  having  been 
completed  on  the  21st  of  May  of  the  said  year,  they  were  transmitted  to  me 
by  the  Viceroy,  with  a  letter  of  the  26th  of  August,  1799,  in  order  that,  af- 
ter considering  them,  and  the  representations  made  concerning  them  by  the 
Rscal  of  the  Royal  Audiency*  (^Beal  Audiencia)^  and  by  the  Assessor-Gen- 
eral of  the  Vice-Royalty,  I  might  express  my  Royal  Approbation  thereof. 
Lastly,  having  consulted  with  Ministers  of  approved  zeal  and  probity,  and 
considered  the  best  means  of  reconciling  most  justly  the  true  interests  of  the 
State  with  the  particular  welfare  of  the  said  important  body  of  IVflners,  I  have, 
for  the  direction,  regulation,  and  government  of  that  body,  and  of  their  Tri- 
bcmal,  commanded  the  publication  of  the  following  ordinances. 


ORDINANCES. 


CHAPTER  I. 

OP  THE  TRIBUNAL  GENERAL  OF  THE  MINERS  OF  NEW  SPAIN. 

SECTION  I. 

The  New  Tribunal  of  Miners  shall  be  styled  "  The  Royal  Tribunal  General 
of  the  Important  Body  of  the  Miners  of  Ne.w  Spdn,"  and  shall  be  esteemed 

*  Roytl  Audiency.  ThM«  were  coarti  of  jastice,  eleven  in  number,  established  by  the 
Spaniards,  and  extending  reepectivelj  oyer  the  eleyen  districts,  into  which  their  American  do- 
minUms  were  diTided.— Sm  A)&erisofi'«  Amerkm,  V6L  TV,  p.  16.  andseq. 
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and  eonddered  by  all  other  TribonalB  with  that  respect  which  is  condaeive 
to  the  important  purposes  for  which  my  Royal  Pleasure  has  credited  it. 

SECTION  xj. 

The  Tribuoal  shall  be  perpetnal,  conformably  to  the  act  of  its  creation 
approved  by  me,  and  shall  at  all  times  be  composed  of  an  Administrat<»^ 
Oeneral,  who  is  to  be  its  President ;  a  IXrector-General ;  and  three  Depaliefl- 
General ;  which  latter  persons  may,  in  case  of  necessity,  be  reduced  to  two^ 
but  never  be  increased. 

SECTION  ni. 
The  said  offices  are  to  be  filled  only  by  practical  and  intelligent  Sfine-Pro. 
prietors  (^]iEnero9)y  qaalified  for  the  office  by  an  experience  of  more  than 
ten  years  in  the  operations  of  mines ;  this  qualification  is  to  be  strictly 
observed ;  and  these  persons  must  be  real  American  or  European  SpaniardB, 
of  unmixed  descent,  sons  and  descendants  of  ancient  Christians,  and  bom  in 
lawful  matrimony,  with  preference  always,  under  these  circumstances,  to 
such  persons  as  may  have  been  Judges  and  Territorial  Deputies  of  the  nunes, 
or  may  have  been  .much  experienced  in  them. 

SECTION  IV. 

The  Administrator  and  Director  General  of  this  New  and  first  Creati<m, 
in  consideration  of  their  extraordinary  merit  in  having  suggested  and  pro- 
moted the  reform  of  the  mmes,  and  tiie  establishment  of  the  body  of  Miners, 
by  having  directed  their  attention  for  many  years  past  to  the  means  most  con- 
ducive to  that  end ;  and  in  consideration  also  of  their  especial  knowledge  and 
experience  in  such  concerns,  of  the  length  of  time  during  which  ihey  have 
followed  the  mining  profession,  their  families  having  pursued  no  other  onco 
their  first  settlement  in  New  Spain ;  and  lastly,  in  consideration  of  the  time 
which  is  necessary  to  accomplish  such  a  project,  and  that  no  persons  can  be 
more  likely  to  succeed  in  its  accomplishment  than  those  with  whom  it  has 
origmated,  shall  hold  their  said  offices  for  their  lives ;  but  the  Deputies- 
General,  now  first  app(nnted  shall  only  hold  their  offices  for  the  time  regularly 
allotted  to  them,  according  to  tiie  rule  that  shall  be  laid  down  for  their 
alternative  succession,  over  and  above  the  time  already  elapsed  since  their 
appointment. 

• 

SECTION  v. 

For  the  elections  of  Administrator  and  Director  General,  after  the  death 
or  failure  of  the  present,  and  for  those  of  Deputies-General  at  all  times  hence- 
forward, there  shall  be  held  in  Mexico,  in  the  beginning  of  the  month  of  Pe- 
cember,  once  in  evei^  three  years,  commencing  from  the  present  time,  a 
Meeting,  conosting  of  one  Deputy  from  each  mining  district,  provided  with 
sofficient  powers  firom  the  Miners  of  such  cUstrict ;  and  if  any  such  Proprie- 
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ton  shall  not  send  a  Deputy  on  account  of  their  heing  too  remote,  or  too  poor 
to  pay  the  expences  of  his  journey  to  Mexico,  and  his  residence  therein,  it 
shall  be  sufficient  if  they  send  full  power  and  instruction  to  any  person  re- 
siding in  that  capital  to  act  for  them,  provided  the  same  be  not  a  Deputy  or 
Agent  for  any  other  mining  district ;  bat  he  must  be  a  Mine*Owner  or  Mine- 
Supplier.*    (^Per%on  who  lends  money  to  carry  on  mining  operatioiM.) 

SBCnON  VI. 

To  enable  a  BTme  Town  to  have  a  vote  at  the  Election,  it  must  be  proved 
to  contain  an  inhabiting  population,  and  a  church  and  a  Curate,  or  Deputy, 
a  Judge  and  Deputies  of  the  Miners,  six  mines  in  actual  working,  and  four 
seducing  Establishments  (JWorhifar  the  reduction  of  metal  from  ore), 

SECTION  vn. 

The  city  of  Guanajuato  shall  have  six  votes  in  the  said  Election  ;  tbat  of 
Zacatecas  four;  that  of  Pan  Luis  Potosi  three  ;  tbat  of  Pachuca  and  Real 
del  Monte  three  ;  and,  generally  speaking,  the  mining  districts  which  bear 
the  title  of  city  shall  have  three  votes  each  ;  and  those  which  bear  the  title 
of  town,  or  in  which  there  are  Provincial  Treasuries  QCazae  BeaUe)^  two 
Totes  each. 

SECTION  VIII. 

Before  proceeding  to  the  Election,  there  shall  be  held  three  scrutinies  on 
three  several  days,  for  the  qualification  of  persons  eligible  to  these  offices, 
with  this  proviso,  that  the  person  to  be  elected  Administrator-General  must 
have  been  one  of  the  Deputies-General  during  one  of  the  preceding  triennial 
periods,  except  in  the  case  of  re-election,  when  it  will  be  necessary  to  observe 
what  is  laid  down  in  the  10th  Section  of  this  present  Chapter ;  observing  also, 
that,  at  the  expiration  of  each  triennial  period,  only  one  new  Deputy-General 
shall  be  appointed  to  supply  the  place  of  the  one  about  to  resign,  which  pex^ 
son  so  resigning  at  the  end  of  the  first  three  years,  is  to  be  the  one  who,  at 
the  time  of  the  ori^nal  appointment,  had  the  smallest  number  of  votes.  The 
same  rule  is  to  be  observed  at  the  end  of  the  second  triennial  period,  and 
again  at  the  end  of  the  third,  with  regard  to  the  last  of  the  three  original 
deputies :  Afterwards,  at  the  end  of  each  succeeding  triennial  period,  the 
Senior-Deputy  shall  always  resign  in  favor  of  the  one  newly  elected.  Con- 
formably to  these  regulations,  each  Deputy  will,  in  future  hold  his  said  office 
for  nine  years,  excepting  in  the  case  of  the  death  of  any  of  them  before  the 
expiration  of  that  time :  in  which  case,  at  the  next  Triennial  Meeting,  besides 

•  The  Spaniah  word  ib  Amador,  a  word  weU  worthy  of  attention,  for  it  descrihea  the  claaa  of 
perwoa  to  which  the  mining  aBsoeiations  belong.  Ita  largeat  senie  seema  to  be,  *'  to  advanee 
nonej  for  the  workmg  of  minea,  and  to  can7  on  the  opentions  thweui}  either  entirely  or  in 
part,  on  condition  of  aharing  the  profile  with  the  proprietor." 
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the  Depafcy  that  is  to  Btipplj  the  place  of  him  who  resigns,  from  having  com- 
pleted his  nine  jeara,  there  shall  be  another  appointed  to  fill  the  vacancy  oc- 
casioned by  Bach  death,  which  latter,  in  point  of  seniority,  shall  stand  in  the 
place  of  his  predecessor,  in  order  to  depart  as  little  as  possible  fit>m  the  es- 
tablished rule  of  succession. 

SECTION  IX. 

The  Administrator,  the  Director,  and  Deputies-General,  shall  presde  over 
the  siud  meeting  of  electors,  and  shall  have  votes  therein :  and  the  election 
shall  take  place  on  the  Slst  day  of  December,  by  secret  lots  (^OeduUu  Ser 
cretas)y  and  those  shall  be  considered  duly  elected  who  have  the  greatest 
number  of  votes ;  and  in  case  of  any  dispute  arising,  the  election  shall  M 
upon  that  person  for  whom  the  Administrator-Greneral  shall  give  his  vote. 

SECTION  X. 

« 

To  enable  any  person  to  be  re-elected  to  any  of  the  said  offices  of  the 
Boyal  Tribunal,  an  interval  of  three  years  mast  have  elapsed  since  his  last 
service,  and  he  must  have  more  than  one  half  of  the  whole  number  of  votes. 

SECTION  XI. 

No  person  elected  to  any  of  the  said  offices  can  excuse  himself  from  serv- 
ing it ;  but  every  such  person  must  accept  the  same  on  the  day  of  his  elec- 
tion before  sun-set,  imder  the  penalty  of  2000  dollars,  and  of  being  obliged 
to  serve  such  office  even  after  the  payment  of  the  penalty. 

SECTION  xn. 
In  case  of  the  death  of  the  Administrator,  the  Director,  or  any  one  of  the 
Deputies-general,  or  of  their  resignation  (which  can  only  be  allowed  upon 
just  and  indispensable  cause),  the  other  members  of  the  Tribunal  shall  elect 
a  temporary  substitute,  who  shall  hold  the  office  till  the  expiration  of  the 
triennial  period  then  subsisting,  and  till  the  next  general  meeting,  when  a 
proper  person  shall  be  elected,  conformably  to  the  8th  Section  of  this  pre- 
sent Chapter. 

SECTION  xin. 

Those  who  shall  be  elected  Administrator- General  and  Director-General, 
in  succession  to  the  persons  now  filling  those  offices,  and  others  hereafter, 
shall  hold  the  said  offices,  the  first  for  six  years,  and  the  second  for  nine ; 
with  a  view  to  this  consideration,  that  from  the  circumstances  already  ex- 
plained, and  which  are  applicable  to  all  persons  who  compoae  the  Tribunal, 
the  Director  ought  to  be  a  person  well  acquainted  with  the  interests,  con- 
cerns, and  resources  of  the  establishment,  with  the  management  and  working 
of  the  mines,  and  with  the  theory  and  practice  of  the  sciences  relating  there- 
to,  all  which  is  not  to  be  acquired  in  a  short  time. 
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6E0TI0N  ZIY. 

The  Factor,  the  Assessor,  aad  the  Notary  may  be  appointed  and  removed 
with  or  without  canse  at  the  free  will  and  pleasure  of  the  Royal  Tribunal 
General. 

SECTION  XV.' 

In  the  first  General  Meeting  to  be  held  in  Mexico,  for  the  purpose  of 
canying  the  present  ordinances  into  efiect,  there  shall  be  chosen  12  Advi^ 
sers  (^ConsiUtares'),  experienced  Mine-Proprietors,  or  Mine  Suppliers  of  dis- 
tmguished  reputation,  four  of  whom  shall  be  persons  resident  in  Mexico,  and 
the  Iloyal  Tribunal  may  consult  all  or  any  of  them  in  difficult  cases,  when*, 
ever  it  shall  be  necessary ;  and  in  order  that  their  employments  may  be 
temporary,  and  to  avoid  the  inconvenience  which  might  arise  from  their  being 
all  changed  at  the  end  of  each  triennial  period,  six  others  shall  be  appointed 
at  the  next  General  Meeting,  to  supply,  for  the  second  triennial  period,  the 
places  of  those  six  of  the  first  elected  twelve  who  shall  have  been  chosen  by 
the  smallest  number  of  votes ;  and  afterwards,  at  the  end  of  each  triennial 
period,  the  six  newly  elected  shall  replace  the  six  who  shall  have  then  been 
the  longest  in  office ;  so  that  the  number  of  twelve  will  always  remain  com- 
pete ;  and  I  hereby  declare,  that  the  re-election  of  such  Advisers,  in  the 
aforesaid  General  Meetings,  shall  be  permitted,  without  regard  to  those  in. 
tervals  of  time  and  other  formalities  established  in  the  tenth  Section  of  this 
present  Chapter  for  the  regulation  of  the  offices  therein  mentioned  ;  observ. 
ing  only,  that  their  seniority  is  to  be  reckoned  from  the  period  of  their  re- 
election ;  and  I  grant  to  the  said  Advisers  a  seat  in  the  Public  Sittings  of 
the  Boyal  Tribunals,  next  after  the  Deputies- General ;  and  when  any  Mine 
Proprietory  from  any  of  the  mine  districts  shall  be  in  Mexico,  I  grant  to  him 
the  honour,  dignity,  and  office  of  Adviser  of  the  Royal  Tribunal  as  long  as 
he  shall  remain  there. 

SECTION  XVI. 

On  the  days  of  scrutiny,  and  before  proceeding  to  the  election,  there  shall 
be  laid  before  the  General  Meeting  a  clear  and  correct  statement  of  the  funds 
with  which  the  body  of  Miners  have  been  endowed,  what  they  have  produc- 
ed, and  how  they  have  been  applied  during  the  preceding  triennial  period, 
as  well  as  of  the  Bank  of  Supplies,  its  gains  and  losses,  shewing,  at  one  view, 
the  condition  of  the  body  of  Miners  at  that,  time,  their  concerns  and  posses- 
sions in  money  and  effects,  their  claims,  debts,  dues,  and  afEsdrs  of  all  kinds. 

SECTION  xvn. 

Before  proceeding  to  the  scrutinies,  the  permission  of  the  Viceroy  must 
be  obtained  ;  and  after  they  are  concluded,  an  account  thereof  must  be  ren- 
dered to  him  similar  to  the  practice  of  the  Tribunal  of  Commerce  of  that 
capital  (JUtxieo). 


S2  SPANISH  AND  MEXICAN  LAW. 


sRcnoK  xym. 

To  the  Director-General  Bhall  abo  belong  the  offices  of  Fifleal  and 
ter  of  the  important  body  of  Miners,  and  he  shall,  in  consequence,  represent, 
suggest,  and  propose  to  the  Royal  Tribunal,  vhateyer  he  may  judge  conr 
ducive  to  the  adrancement  and  success  of  that  establishment ;  giving  them 
also,  in  proper  time,  such  advice  and  caution  as  mi^t  tend  to  obviate  what- 
ever he  may  conader  as  prejudicial  to  their  interest. 

SECTION  XIX. 

The  Royal  Tribunal  shall  transmit  to  me  annually,  through  the  Viceroy, 
an  account  of  the  working  of  the  mines  and  of  the  concerns  of  the  body  of 
Miners ;  and,  moreover,  they  may  communicate  with  me,  extraordinarily, 
through  the  same  channel,  upon  great  occasions,  when  it  may  seem  neces- 
saiy. 

SECTION  XX. 

The  Royal  Tribunal  may  have  a  representative  at  the  city  and  court  of 
Madrid,  for  the  protection  of  its  interests ;  and,  in  case  it  should  seem  ne- 
cessary, upon  any  weighty  occasion,  to  send  a  confidential  person  to  comj* 
municate  with  the  same  Court,  they  must,  in  the  first  instance,  satisfy  the 
Viceroy  of  the  importance  of  the  matter  which  obliges  tiiem  to  incur  sodi 
expense,  and  must  procure  his  certificate  of  the  same,  which  will  precede  my 
Mojfol  Licence. 

SECTION  XXI. 

The  Clerk  of  the  Royal  Tribunal  shall  keep  a  minute  book  of  resolutions, 
in  which  shall  be  entered,  all  the  determinations  relative  to  the  adnumatra- 
tion  and  economy  of  the  mines,  whether  the  same  be  intended  only  to  last  for 
a  time,  or  to  be  permanent  and  perpetual. 

SECTION  xxn. 

There  shall  be  preserved  in  the  Royal  Tribunal,  the  originals  of  the  Royal 
Letters  Patent,  Orders,  and  Declarations,  which  have  proceeded,  or  may  pro- 
ceed, from  me  ;  as  also  the  official  letters  from  the  Viceroys,  and  copies  of 
the  Orders  that  have  been,  or  shall  be,  received  through  their  hands ;  and 
lastiy,  all  Acts  and  fundamental  Decrees  relating  to  the  creation  or  admixus- 
tration  of  the  Royal  Tribunal ;  all  which  shall  be  carefully  preserved  in  the 
archives ;  and  there  shall  be  a  book  kept,  in  which  there  shall  be  an  accurate 
account  of  the  same,  which*  may  be  referred  to  as  occasion  may  require ;  and 
I  prohibit  the  ori^nals  from  being  ever  taken  out  to  be  exhibited,  but  pennit 
accurate  copies  or  extracts  to  be  taken,  compared,  and  corrected  in  doe 
form,  according  to  law. 
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SECTION  xxin. 

Before  proceeding  to  the  Triennial  Elections,  an  inventory  shall  be  drawn 
up,  and  the  papers,  both  of  the  archives,  and  of  the  oflSce  of  the  Tribunal, 
shall  be  inspected  by  two  of  the  Deputies,  in  order  that  it  may  be  ascertain- 
ed  whether  they  correspond  with  the  inventory  of  the  preceding  triennial 
period,  and  the  papers  received  within  the  last  three  years  shall  be  then  add- 
ed to  the  former. 

SECTION  XXIV. 

The  Secretary  of  the  Royal  Tribunal  shall  be  one  of  the  Royal  Notaries 
(^E^crihanoB  lUalei)^  duly  instructed  and  admitted  to  his  office,  and  posses- 
sing all  those  qualifications  required  by  the  law  in  persons  filling  that  office, 
and  must  be  moreover  a  person  of  good  birth,  character,  and  education,  and 
of  good  conduct  and  respectable  habits,  in  order  that  by  these  means  the 
office  may  be  held  in  honour,  and  that  he  who  holds  it  may  be  respected  and 
esteemed  both  in  the  Tribunal  and  elsewhere,  and  he  is  to  be  addressed  by 
the  title  of  Don. 

SECTION  XXV. 

The  Secretary  shall  propose  to  the  Royal  Tribunal  three  persons,  one  of 
\?hom  is  to  be  appointed  chief  Official '(Cj/^aaZ  Mayor)  to  the  court,  and  an- 
other second  Official,  if  necessary ;  but  he  shall  have  free  permission  and  au- 
thority to  appoint  and  remove  at  his  pleasure  the  writer  or  writers  whom  he 
shall  employ  for  the  Tribunal. 

SECTION  XXVI. 

The  Royal  Tribunal  shall  appomt  two  Messengers  or  Porters,  who  are  to 
execute  its  orders,  provided  that  they  be  persons  of  good  character,  and  Span- 
iards. 

SECTION  xxvn. 

The  Royal  Tribunal  shall  draw  up  a  Table  of  Fees  or  Wages  to  be  received 
by  persons  employed  in  Mexico,  and  in  the  mining  districts,  but  the  same  is 
not  to  be  reduced  into  practice  until  it  shall  have  been  laid  before  the  Royal 
Audiency  of  each  district,  qualified  or  regulated  by  them,  and  transmitted  to 
me  for  my  Royal  Approbation. 

SECTION  XXVIII. 

The  Administrator,  the  Director,  and  Deputies-General  of  Mexico,  and  all 
other  persons  employed,  shall,  at  the  time  of  entering  upon  their  respective 
offices,  make  oath  l^at  they  will  truly  and  faithfully  discharge  ihe  duties 
thereof,  that  they  will  observe  these  Ordinances,  and  cause  them  to  lie  ob- 
served, and  that  they  will  observe  secrecy  in  the  causes  and  affairs  submitted 
to  them ;  and  iJso  fliat  ibey  will  maintain  the  mystery  of  the  iBimaoalate 
Concepfion  of  Our  Lady. 

5 
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CHAPTER     II. 

OF  THE  JUDGES  AND  DEPUTIES  OF  THE  UININO  DISTRICTS. 

SECTION  I. 

The  respective  JSatfal  Courts  (Jmtidas  RedUi)  shall  be  Judges  of  the  Mines, 
conformably  to  the  laws  established  for  the  Government  of  the  Indies,  in  all 
oases  which  are  not  expressly  referred  by  these  Ordinances  to  the  Deputa- 
tions of  the  body  of  Miners. 

SECTION  n. 

All  those  who  for  more  than  one  year,  shall  have  worked  one  or  more 
mines,  applying,  as  owners  thereof,  in  whole  or  in  part,  their  capital,  labour, 
or  personal  attention  and  care,  shall  be  enrolled  amongst  the  Miners  of  the 
district,  and  their  names  shall  be  noted  in  the  book  of  enrolment  to  be  kept 
by  the  Judge  and  Clerk  of  that  mining  district. 

SECTION  ni. 

The  Mners  so  enrolled,  and  the  Mine- Suppliers  (being  Miners),  the  per- 
son who  reduce  by  contract  (JUaquileros)*  and  the  Proprietors  of  Works 
for  stampmg  and  smelting  ores  in  each  district,  shall  assemble  in  the  be^n- 
ning  of  January  in  each  year,  according  to  custom,  at  the  house  of  the  Judge, 
for  the  purpose  of  electing  the  persons  who  are  to  exercise  the  office  of  Dep- 
puiy  for  such  district,  for  the  ensuing  year  ;  which  persons  either  must  be, 
or  must  have  been,  Mine-Proprietors  of  superior  practice  and  intelligence, 
men  of  good  conduct,  trustworthy  and  possessed  of  all  the  qualifications  re- 
quisite for  such  office. 

SECTION  IV. 

Every  one  of  the  Miners  thus  enrolled  shall  have  one  vote  at  such  elec- 
tions; moreover,  of  the  Mine-Suppliers,  being  Miners  as  aforesaid,  the 
Reducers  by  Contract,  and  the  Owners  of  such  works  as  are  mentioned  in 
the  preceding  Section,  each  two  persons  shall  have  one  vote  between  themi 
and  they  shall  not  themselves  be  eligible  as  Deputies,  unless  they  be  also 
Mine-Owners,  and  possess  the  necessary  qualifications. 

SECTION  V. 

Where  there  is  a  very  great  number  of  voters,  as  in  Gaunajuato,  the 
same  practice  which  has  hitherto  prevailed,  shall  be  continued  in  such 
district,  namely,  of  choosing  beforehand  the  Electors  who  are  to  proceed  to 
the  election  of  the  Deputies. 

•  Llterallj  Uilkr*— the  penon  who  reduce  the  orei  into  metal;  thej  are  so  called  from  the 
nflla  need  in  their  operationi,  * 
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SECTION  VI. 

The  Administrators  of  Mines  may  vote  instead  of  their  principals,  provided 
the  latter  do  not  reude  in  that  neighbourhood  (remtorio),  and  provided 
such  Administrators  be  fully  authorized  by  their  principals  for  that  purpose, 
and  such  Administrators  shall  be  eligibly  as  Deputies,  if  their  occupations 
permit  it,  and  they  have  the  necessary  qualifications. 

SECTION  VII. 

The  Judge  of  Mines  of  each  Mine-Town,  or  establishment,  together  with 
the  Deputies  of  the  preceding  year,'  shall  preside  at  and  regulate  the 
election,  and  shall  have  votes  at  the  same,  and  in  case  of  dispute,  the  vote 
of  the  Judge  shall  be  decisive,  and  those  persons  who  have  the  greater 
number  of  votes,  qualified  and  computed  as  before  determined,  shall  be 
considered  as  duly  elected. 

SECTION  vm. 

In  each  AGne-Town,  or  establishment,  there  shall  be  a  deputation,  conEosting 
of  two  Deputies ;  and  to  the  end  that  those  employments  may  be  for  the 
duration  of  two  years,  and  that  one  of  such  Deputies  may  be  a  person  well 
qualified  for  the  office,  in  the  first  year  alone  of  carrying  this  Ordinance  into 
efiect,  two  Deputies  shall  be  appointed^  but  in  every  succeeding  year  only 
one,  who  is  to  replace  the  Deputy  then  oldest  in  office,  and  as  this  provision 
cannot  be  complied  with  at  the  second  Election  (i.  e.  at  the  and  of  the  first 
year),  that  Deputy  of  the  two  first  elected  shall  remain  in  office  during  the 
second  year,  who  at  the  first  appointment  was  elected  by  the  greatest  number 
of  votes,  so  that  the  other  of  the  two  first  elected  Deputies  will  be  in  officO 
only  for  one  year. 

SECTION  IX. 

There  shall  also  be  elected  in  the  same  manner,  in  each  Mine  Town,  or 
establishment,  four  Substitutes  {Substitvtos^y  who  are  to  supply  the  place 
of  the  Deputies,  in  the  case  of  their  refusal  to  serve,  their  death,  illness, 
necessary  absence,  or  other  just  impediment,  and  to  assist  at  the  several 
Courts  of  Appeal  in  such  cases  and  circumstances  as  may  occur,  and  which 
will  be  treated  of  in  their  proper  place :  but  in  districts  where  the  electom 
themselves  are  to  be  nominated,  according  to  the  Fifth  Section  of  this  pre- 
sent Chapter,  those  four  who  shall  have  the  greater  number  of  votes  are  to 
be  the  Substitutes  for  the  first  year,  and  it  is  to  be.  understood  that  these 
offices  are  to  be  also  for  the  duration  of  two  yeairs,  and  in  each  successive 
year  only  two  new  Substitutes  are  to  be  chosen,  observing,  with  regard  to 
them,  the  same  rule  which  has  been  laid  down  for  the  election  of  Deputies  in 
the  preceding  Section ;  and  for  the  sake  of  greater  perspicuity,  and  to 
prevent  all  arbitrary  acts  in  the  succesnon,  either  to  the  said  offices  of 
Substitutes  or  to  those  of  Advisers,  as  directed  by  several  Sections  of  these 
Ordinances,  those  persons  shall  always  be  preferred,  who  shall  have  had  the 
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greater  number  of  votes  at  their  regpective  elections,  when  the  elections  have 
been  on  one  and  the  same  day ;  but  in  other  cases  those  who  have  been  longest 
in  office  shall  be  preferred. 

SECTION  X. 

The  said  Substitutes  shall  also  be  Recorders  (^ProcuradoreB  Sindieos)  of 
their  respective  districts;  and  shall  observe  and  procure  whatever  may 
appear  necessary  for  the  common  interests  of  the  Miners  in  their  neighbour- 
hood, and  by  virtue  of  this  office  shall  have  a  superior  claim  to  be  elected  as 
Deputies,  or  to  other  offices  connected  with  the  Mines. 

SECTION  XI. 

The  persons  elected  as  Deputies  must  accept  the  cffice  within  three  days 
of  the  time  of  their  election,  under  a  penalty  of  $1000,  which  penalty  is  to 
go  to  the  fund  of  that  district,  and  the  person  refusmg  to  accept  shall  be 
obliged  to  serve  the  office,  notwithstanding  the  payment  of  such  penalty ; 
and  even  though  there  may  appear  a  just  cause  for  bis  refusal,  he  must 
aocept  the  office  notwithstanding,  and  serve  it  until  such  cause  shall  have 
been  admitted  by  the  Royal  Tribunal  General  of  the  Miners,  to  wUch  body 
it  must  be  submitted. 

SECTION  xn. 
It  is  forbidden  to  re-elect  any  person  to  any  one  of  the  before-mentioned 
offices  until  the  expiration  of  two  years  from  Ids  last  serving  in  such  office, 
and  the  person  re-elected,  after  such  interval,  must  accept  the  same  office 
under  a  penalty  of  500  dollars,  which  penalty  is  to  be  paid  to  the  geneial 
fund  of  the  district,  and  he  shall  be  obliged  to  serve  the  office,  notwithstanding 
the  payment  of  such  penalty  ;  without  prejudice,  however,  to  any  sufficient 
cause  of  exemption  which  he  may  have  ;  but  this  must  be  submitted  to  die 
Royal  Tribunal  General  of  Mexico,  and  he  must  serve  the  office  in  the  mean 
time  as  directed  by  the  preceding  Section. 

SECTION  xiu. 
All  the  Mme-Proprietors,  Mine-Suppliers,  persons  reducing  by  contract, 
and  Owners  of  reducing  establishments  of  the  respective  districts,  shall  ^son- 
for  on  the  new  Deputies  power  to  promote  their  interests  and  pretenrions, 
and  for  all  the  usual  purposes,  and  shall  swear  to  obey  them  in  all  that  re- 
lates to  the  exercise  of  their  offices ;  and  the  Deputies  themselves  shall  take 
xifon  them  their  office  according  to  law,  and  swear  to  observe  these  Ordinan- 
ces (which  are  to  be  read  at  every  election  at  the  time  of  their  entering  into 
office),  and  to  mcuntain  secrecy  in  the  causes  which  come  under  their  cogni- 
aanoe. 

ssoi;iON  xiv. 
As  soon  aa  the  election  is  over^  an  account  of  it,  and  proper  notice,  shall 
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be  immediately  transmitted  to  tbe  Royal  Tribunal  General  of  tbe  Miners,  in 
order  that  if  there  shall  appear  to  be  no  defect;  or  irregularity  in  the  conduct 
of  it,  it  may  be  approved  of  by  the  Supreme  Government  of  New  Spsun  :  and 
be  it  understood,  that  no  charges  whatever  shall  be  made  for  the  procuring  of 
such  approval,  nor  for  any  of  the  formalities  which  must  precede  it. 

SECTION  XV. 

The  Territorial  Deputies  (IHsputados  Territoriales)^  the  Inspectors,  and 
Surveyors  of  Mines,  shall  receive  no  pay  from  my  Royal  Treasury,  but  shall 
be  supported  from  the  profits  of  the  respective  mines,  agreeably  to  the  laws 
upon  that  suliject ;  for  which  purpose,  the  Royal  Tribunal  General  of  Mexi- 
co shall  impose  certain  moderate  duties,  according  to  the  conditions  and  cir- 
cumstances  of  each  mine  district,  in  the  manner  and  under  the  rules  laid 
down  by  Section  xxxvi.  of  Chapter  III.  of  these  Ordinances. 

SECTION  XVI. 

In  the  month  of  February  in  every  year,  the  Territorial  Deputations  (Dir 
jmtacione*  territoriales)  shall  submit  to  the  Royal  Tribunal  General  of  Mex- 
ico, a  report  upon  the  condition  of  the  mines  and  Mners  in  their  respective 
districts,  and  their  dependencies,  suggesting  such  measures  as  may  appear  to 
them  conducive  to  the  preservation  and  better  advancement  of  the  same,  and 
viao  upon  the  quantity  of  silver  produced,  and  of  quicksilver  consumed  in  the 
preceding  year :  upon  the  number  of  mines  which  are  in  course  of  actual 
working,  as  well  as  such  as  have  been  abandoned,  and  why  they  have  been 
80  abandoned  ;  and  upon  those  which  have  been  newly  discovered,  or  re-es- 
tablished ;  requiring  for  this  purpose,  from  the  Provincial  Courts  and  Treas- 
uries, and  other  offices,  all  certificates,  attestations  and  other  documents  which 
may  be  necessary :  And  it  is  hereby  ordered,  that  the  said  reports  and  doc- 
omentB  be  laid  before  the  Viceroy,  in  order  that,  after  acqumting  himself 
with  their  contents,  he  may  submit  them  to  me,  with  a  suggestion  of  such 
measures  as  he  may  deem  advisable,  and  likely  to  meet  with  my  Royal  Ap- 
probation. 


CHAPTER    III. 

OP  THE  JURISDICTION  IN  MINING  CAUSES,  AND  THE  MODE  OP  TAKING  COGNI- 
ZANCE, OP  PROCEEDING,  AND  PASSING  JUDGMENT  AND  SENTENCE  IN  THE 
8AMB  IN  THE  IST,  2nD,  AND  8rD  INSTANCES. 

SECTION  I. 

I  GRANT  to  the  Royal  Tribunal  General  of  the  Miners  the  power  of  hear- 
ing and  deci<]ting  all  concerns  relating  to  the  administration,  direction,  and 
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maoagement  of  the  body  of  Afiners,  and  I  therefore  declare  that  the  territo- 
rial deputations  of  all  the  minmg  districts  shall  be  fully  and  entirely  subordi- 
nate to  it  in  all  such  matters  of  administration. 

V 

SECTION  II. 

The  Royal  Tribunal  General  shall,  moreover,  take  cognizance  of  all  caoses, 
arising  out  of  the  discovery,  denunciation,*  right  of  property,  extent,  drain- 
ing, desertion,  and  (de9pilaramiento%)  destruction  of  the  supports  or  pilars 
of  the  nunes,  and  of  all  that  may  occur  in  the  same  to  the  prejudice  of  the 
operations  therein,  and  in  contravention  of  these  Ordinances,  and  also  of  what- 
ever relates  to  the  supply  of  mines,  the  sale  or  exchange  of  ores,  or  silver  and 
gold,  of  copper,  lead,  and  other  mineral  substances,  instruments  for  redacingj 
(^Maquilaa)^  and  of  other  things  of  the  same  nature  ;  but  I  declare,  that  such 
power  of  deciding  causes  shall  only  be  exercised  by  the  said  Royal  Tribanal 
General  within  twenty-five  leagues  of  the  capital  of  Mesdco. 

SECTION  in. 
Without  detracting  from  the  peculiar  jurisdiction  of  administration  grant- 
ed to  the  Royal  Tribunal  by  the  First  Article  of  this  Section,  the  same  pow- 
er shall  be  exercised  by  the  territorial  deputations  in  their  respective  territo- 
ries, in  causes  which  may  occur,  but  only  by  the  two  Deputies  jointly,  for 
the  support  and  encouragement  of  the  mining  operations  in  their  particolar 
district,  the  interest  and  advantage  of  the  Proprietors  of  mines,  the  preser- 
vation and  increase  of  the  population,  the  due  administration  of  justice,  the 
welfare  of  the  inhabitants,  and  the  relief  of  the  poor  :  be  it,  however,  under 
stood,  that  the  same  shall  be  done  in  immediate  subordination  to  the  Bojal 
Tribunal  General,  as  directed  in  the  said  first  article  ;  with  this  proviso,  &At 
they  are  not  to  exercise  any  formal  acts  of  jurisdiction,  except  in  such  causes 
as  are  expressly  referred  to  them  by  these  Ordinances. 

SECTION  IV. 

The  territorial  deputations  shall,  in  their  respective  districts,  have  the  pe- 
culiar power,  or  jurisdiction,  of  deciding  causes,  which  I  have  in  the  Second 
Article  of  this  Section  granted  to  the  Royal  Tribunal  General  in  all  sadi 

*  Denuneiacumf  Denuneiar,  Denunciante,  These  wordf  desenre  particular  attentioiL  as  tbey 
denote  the  mode  of  acqairing  mines,  aad  are  constantly  occnrring  thronghont  the  ordmaoces.  ^ 
nundar  relates  as  well  to  origbial  mines,  t.  c.  mines  which  have  neyer  before  been  worked,  tf 
to  mines  which  have  once  been  worked^  bnt  hare  fallen  into  a  minons  state  ;  in  the  former  esM 
it  meanSi  '*  to  give  notice  that  a  certain  mine  exists,  and  that  the  person  so  giving  notice,  intend! 
to  work  it"  Wherenpon,  after  complying  with  certain  conditions  required  by  the  Ordinances 
the  mine  is  allotted  to  snch  person.  In  the  latter  it  means,  **  to  give  notice  that  some  mii^ 
owner  has  either  neglected  the  working  of  his  mine,  so  that  it  is  reduced  to  a  state  of  decay, « 
that  he  has  acted  in  contraventkm  of  these  Ordinances,  which  points  being  proved,  the  p*""^ 
so  giving  notice  himself  acquires  the  mine."  The  word  has  generally  been  rendered  *<  to  infi^ 
of,"  ot  *<  to  acquire  by  informing  of,  "  bnt  as  it  implies  a  great  deal  more  than  this,  and  as  itbtf 
a  peculiar  technical  signification  in  the  Spanish,  I  hare  preferred  translating  it  by  the  word  "  ^ 
noiinM," 
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natters  as  are  there  expressed,  proceeding  in,  and  deciding  the  same  in  a 
manner  wholly  independent  of  the  said  Bojal  Tribunal  General ;  since,  in 
the  exercise  of  such  jurisdiction,  they  are  not  to  act  subordinately  to  the  said 
Tribunal,  which  is  hereby  prohibited  from  taking  cognizance  of,  or  interfering 
with  any  such  causes  and  proceedings  out  of  their  own  jurisdiction. 

BECTION  V. 

Since  all  the  foregoing  causes  and  disputes  are  to  be  determined  between 
the  parties  in  the  shortest  and  most  summaiy  manner,  according  to  justice, 
and  the  customary  good  faith  of  commercial  transactions,  without  any  of  the 
usual  delays  and  written  declarations,  or  petitions  of  lawyers,  it  is  my  Will, 
that  whenever  any  person  shall  appear  before  the  Boyal  Tribunal,  or  before 
the  Territorial  Deputation  of  any  of  the  mining  districts  to  commence  an  action 
or  suit,  they  shall  not  allow  any  complaint  or  proceedings  to  be  presented  in 
writing,  until  after  they  shall  have  cited  before  them  both  parties,  where  it 
is  practicable  to  do  so,  and  heard  orally  their  several  causes  of  actions,  and 
replies  or  objections,  and  endeavoured  to  compromise  and  settle  the  matter 
in  dispute  between  them,  with  the  utmost  possible  dispatch ;  but  if  they 
should  not  succeed  in  bringing  about  the  arrangement  between  the  parties, 
and  if  the  subject  in  question  shall  exceed  the  sum  or  value  of  $200  (for  all 
causes  relating  to  sums  not  exceeding  that  amount  are  to  be  decided  orally, 
whether  the  parties  consent  to  it  or  not),  then  the  petitions  or  claims  in 
writing,  may  be  received,  provided  the  same  have  neither  been  drawn  up> 
arranged,  or  signed  by  lawyers ;  and  whenever  it  shall  be  necessary  to 
proceed  in  any  cause,  in  consequence  of  not  having  been  able  to  arrange 
and  settie  Hxe  same  orally  between  the  parties,  then  the  demands  or  requests 
of  the  complainant  shall  all  be  received  and  '  attended  to,  previously  to  the 
hearing  of  any  on  the  part  of  the  defendant. 

SECTION  VI. 

In  consideration  of  the  object  above  expressed,  of  procuring  a  decision  in 
aU*cau8es  and  disputes  in  the  shortest  and  most  summary  manner,  according 
to  justice  and  good  faith,  I  thereby  ordain  and  command,  for  the  better 
attainment  of  that  end,  that  in  actions  before  the  said  Royal  Tribunal  and 
Territorial  Deputations  in  the  first  instance,  as  also  in  causes  of  appeal  and 
in  the  judgments  to  be  pronounced  therein,  they  shall  pay  no  regard  to  any 
defect  in  the  proceedings,  or  want  of  attention  to  the  mmute  formalities  of 
the  law,  or  any  irregularity  of  diction,  but  shall,  in  all  causes,  decide  and 
judge  with  a  strict  regard  to  the  merits  of  the  case,  and  for  that  purpose, 
they  shall  officially  examine  the  necessary  witnesses,  provided  they  do  not 
exceed  the  number  of  ten,  and  take  the  depositions  of  parties  where  it  may 
be  thought  requisite,  and  shall  thereupon  give  and  pronounce  their  determi- 
nation, and  judgment  or  sentence. 

SECTION  VII. 

order  to  avdd  aU  useless  and  malicious  appeals^  which  are  made  for 
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the  sole  purpose  of  preventmg  the  -coiine  and  execution  of  justice,  I  ordain 
that  no  one  shall  be  allowed  to  appeal  from  the  Judges  of  the  s^dd  Royal  Tiibur 
nal,  or  from  the  said  Territorisd  Deputations,  unless  it  be  in  consequence  of 
definitiye  judgments  or  interlocutory  decrees,  containing  irreparable  aggrieye- 
ment  (jgravamen  irreparable)^  and  any  appeal  which  may  be  made  in 
contravention  of  this  article  shall  not  be  valid,  and  neither  the  Judges  of  the 
said  Tribunal,  nor  the  Territorial  Deputations  are  to  admit  the  same,  but 
shall  proceed  in  the  cause,  and  pronounce  their  judgment  or  sentence 
definitively. 

•  ECTION  VIII. 

All  interlocutory  decrees,  and  judgments  or  sentences,  are  to  be  signed 
by  the  Administrator-General,  and  by  both  the  Deputies-General  of  the 
Royal  Tribunal,  even  if  any  one  of  them  should  dissent  from  the  other  two: 
for  the  opinion  of  the  Administrator-General,  and  of  one  Deputy-Crenoral,  or 
that  of  the  two  Deputies-General,  is  to  decide  the  sentence  or  judgment,  and 
the  one  who  dissents  is  to  sign  the  same  notwithstanding. 

» 

SICTION  IX. 

The  Territorial  Deputies  may  each  separately  proceed  in  causes,  for  the 
'  sake  of  their  brevity  and  dispatch  which  are  so  desirable  for  the  interests  of 
the  body  of  Miners ;  but  in  passing  and  pronouncing  definitive  judgments  or 
sentences,  and  interlocutory  decrees,  which  might  cause  irreparable  aggrieve- 
ment,  they  shall  act  in  conjunction ;  and  if  they  should  not  agree  concerning 
the  same,  they  shall  call  in  the  respective  Substitute,  according  to  the  roles 
already  laid  down,  in  order  that  the  majority  of  opinions,  and  such  determi- 
nation shall  be  signed  by  all  three,  as  provided  in  the  preceding  Section. 

SECTION  X. 

In  all  points  of  law,  which  are  not  clearly  laid  down  in  these  Ordinances, 
the  Royal  Tribunal  General  shall  avail  themselves  of  the  assistance  of  any 
able  and  conscientious  lawyer  whom  they  may  select  for  the  purpose,  and 
the  Territorial  Deputations  may  confer  with  any  such  person  who  may  be  in 
the  town  or  place  where  they  reside ;  and  in  case  he  should  be  objected 
to,  or  if  there  should  be  no  lawyer  in  the  place,  then  they  shall  act  with  tiie 
assistance  of  the  respective  Provincial  Judge  appointed  by  me,  which  latter 
is  not  to  be  objected  to,  unless  there  be  another  person  who  can  supply  his 
place;  and  I  further  declare,  both  with  regard  to  this,  and  the  preceding 
Section,  that  apy  person  who  may  have  given  his  opinion  in  causes  in  the 
first  instance,  shall  not  give  it  in  the  second. 

SECTION  XI. 

When  the  proceedings  in  any  cause  are  concluded,  and  fiiuJ  decision  is 
ahout  to  take  place,  or  at  any  time,  whenever  the  Judges  of  the  Royal  Tri- 
bunal, or  the  territorial  Deputations  may  think  it  necessary,  such  proceed- 
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ings  shall  be  sabmitted  to  them  by  the  Clerks  of  the  Court,  before  whom 
they  were  taken  down,  who  are  to  sum  up  the  contents  in  the  usual  manner, 
and  with  that  brevity  which  is  so  desirable  for  the  interests  of  the  Miners. 

SECTION  xri. 

The  decrees  and  judgments,  or  sentences,  of  the  Tribunal  General,  and  of 
the  Territorial  Deputations,  if  not  appealed  against,  and  when  they  have  ac- 
quired the  authority  of  a  final  decision,  are  to  be  carried  into  effect,  in  a 
short  and  summary  manner ;  those  of  the  Tribunal  by  their  two  messengers, 
or  porters,  who  are  to  exercise  the  functions  of  executive  Bailiffs  (^Alffuaciles 
Uxeeutares}^  and  those  of  the  Territorial  Deputations  by  the  ordinary  BaU- 
iffi  (^AlguacUes)  of  the  places  where  they  reside,  and  the  former,  as  well  as 
the  latter,  shall  command  and  desire  all  other  Judges  and  Courts'^  (Justici- 
as),  whom  it  may  concern,  to  afford  them  any  aid  or  assistance  which  they 
may  require. 

SECTION   XIII. 

In  causes  of  appeal  against  any  such  definitive  sentences  or  decrees,  by 
either  of  the  parties,  where  the  matter  in  dispute  shall  exceed  the  value  of 
400  dollars  (for  in  all  causes  regarding  a  less  amount  no  appeal  shall  be  ad- 
missible, and  the  decisions  of  the  Judges  of  the  Royal  Tribunal,  or  of  the 
Territorial  Deputations,  shall  be  finally  carried  into  effect),  those  from  the 
Royal  Tribunal  General  shall  be  received  by  the  Court  of  Appeales  (Ju^ 
gade  da  Alzadas)  about  to  be  established  in  Mexico,  and  which  is  to  ba 
composed  of  a  Judge  of  the  Real  Audiencia  of  that  place,  to  be  appointed  by 
the  Viceroy,  in  the  same  manner,  and  for  the  same  term,  as  the  one  intend- 
ed for  the  Royal  Tribunal  of  the  Consulate  or  Chamber  of  Commerce  ;  of 
the  Director-General  of  mines,  and  of  a  Proprietor  of  mines,  who  is  to  be 
elected  for  that  purpose  every  third  year,  in  the  General  Assembly  of  Mi- 
ners, from  amongst  such  as  have  been  Administrators,  Directors,  DeputiQS- 
General,  or  one  of  those  Four  Advisers  QConsultores),  who  are  to  reude 
constantly  in  Mexico,  as  directed  in  a  former  Section  ;  and  the  appeals  from 
the  Territorial  Deputations,  within  the  distance  of  twenty  leagues,  in  every 
direction  from  the  city  of  Gaadalaxara,  shall  be  in  the  same  manner  received 
by  the  Court  of  Appeal,  which  I  have  ordered  to  be  created  there,  and 
which  is  to  be  composed  of  one  of  the  Judges  of  the  Real  Audiencia  of  that 
place,  to  be  appointed  by  the  Acting  President  thereof  for  the  time,  and  in 
the  same  manner  as  the  one  for  the  Consulate,  or  Chamber  of  Commerce,  in 
Mexico,  and  of  two  Proprietors  of  mines,  of  known  character,  and  possessing 
all  the  requisite  qualifications,  who  shall  be  appointed  Co-Judges  of  Appeal 
in  the  city  of  Guadalaxara,  from  amongst  those  residing  there  in  the  said 
Cbneral  Assembly  of  Mmers,  to  be  held  every  three  years  in  Menco,  as  be- 
fore directed ;  but  if  fliere  should  not  be  any  resident  Proprietors  of  mines 

*  Tribnnals  orer  which  the  Magiitrates  of  the  coantry  preside,  am  distingaished  from  ftny  tri- 
bnnal  composed  of  Miners. 
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in  the  aforesaid  city,  possessing  the  necessary  qualifications  (or  sach  office, 
then  others,  who  reside  elsewhere,  may  be  chosen  at  the  said  triennial  elec- 
tion ;  prCVided,  that  under  the  same  circumstances  of  eligibility,  preference 
shall  be  given  to  such  as  live  at  the  shortest  distance,  even  if  they  be  sub- 
stitutes for  any  mining  district ;  and  the  appeals  from  all  the  other  Territo- 
rial Deputations  shall  be  received,  in  the  manner  prescribed,  by  the  respe^ 
tive  Courts  of  Appeal  to  be  erected  in  each  province,  and  which  are  to  be 
composed  of  the  principal  Provincial  Judge  appomted  by  me,  and  of  such 
two  of  the  four  Substitutes  of  Miners  for  the  mining  district  as  may  be  near 
est  to  the  residence  of  such  Judge  respectively,  according  to  the  rules  al- 
ready laid  down  ;  and  if  in  the  same  place,  or  at  an  equal  distance,  there  shall 
reside  any  one  or  more  of  the  twelve  Advisers  before  mentioned,  they  shall, 
by  preference,  be  appointed  Co- Judges  of  Appeal ;  and  wherever  the  said 
Judge  shall  not  be  of  the  profession  of  the  law  (detrado)^  the  court  in  which 
he  presides,  shall,  in  all  points  and  matters,  where  it  may  be  requisite,  avail 
themselves  of  the  assistance  of  an  able  and  conscientious  lawyer. 

SBCnON  ZIT. 

All  such  causes  of  appeal  shall  be  conducted  in  a  short  and  summary 
manner,  according  to  the  practice  in  commercial  causes,  without  introducing 
any  new  terms  or  expressions  which  may  give  rise  to  unnecessary  delays  or 
proofs,  or  admitting  proceedings  and  writings  of  lawyers,  or  any  others,  ex- 
cept a  statement  of  the  cause  of  the  appellant,  and  the  replies  of  the  other 
party  or  parties,  with  a  strict  regard  to  truth,  and  the  customary  good  &itb 
of  commercial  transactions ;  and  in  like  manner  the  cause  shall  be  decided. 

SECTION  XT. 

All  such  appeals  are  to  be  entered  on  or  before  the  tlurd  day,  after  the 
notification  of  the  decree  or  sentence,  and  in  no  other  manner,  and  they  maj 
be  commenced  by  a  letter  from  the  Appellant,  stating,  either  that  he  will 
transmit  fiill  power  for  carrying  on  the  proceedings,  or  that  he  will  appear 
in  person. 

SECTION  XVI. 

Whenever  the  Courts  of  appeal  shall  confirm  the  sentence  of  the  Bojal 
Tribunal  General  of  Miners  or  of  the  Territorial  Deputations  in  the  several 
causes,  no  further  appeal  shall  be  admitted,  and  such  sentence  shall  be  ioor 
mediately  carried  into  efiect,  and  for  that  purpose  shall  be  forthwith  sent 
back  to  the  respective  judges. 

SECTION  XVII. 

But  in  case  they,  (the  Courts  of  Appeal),  should  reverse  the  same,  either 
altogether  or  in  part,  and  either  of  the  litigant  parties  should  appeal  or  ap- 
ply for  a  new  trial,  the  Judges  of  Appeal  shall  appoint  in  the  respective 
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eases,  two  other  CoJudges,  who,  in  Mexico,  are  to  be  chosen  from  the  four 
Advisers  (^Consultoreg)  residing  in  that  capital,  in  Guadalaxara  from  the 
Proprietors  of  mines  residing  there,  with  preference  to  such  as  are  Advisers, 
if  there  be  any  in  that  citj,  and  in  default  of  either,  they  may  be  chosen 
from  the  Proprietors  of  mines,  residing  elsewhere,  regard  being  shewn  to 
the  considerations  expressed  in  the  thirteenth  Section  of  this  Chapter  ;  and 
in  all  the  other  Courts  of  Appeal,  the  judge  may  appoint  any  of  the  four  re- 
spective Substitutes,  provided,  however,  that  there  be  no  legal  objection  to 
any  such  individuals,  and  if  there  should  be  such  objections  in  respect  to  all 
of  them,  the  nomination  may  fall  on  any  other  Proprietors  of  mines,  having 
the  necessary  qualifications  ;  observing,  however,  that  where  any  one  or  more 
of  the  twelve  Advisers  of  the  Royal  Tribunal  General  shall  reside,  they  shall 
be  preferred  to  the  Substitutes. 

SECTION  xvni. 

From  the  judgment  or  sentence,  to  be  given  in  this  third  instance  (whether 
confirming,  reversing,  or  amending,  the  former  sentence,  either  altogether  or 
in  part),  there  shall  be  no  further  appeal ;  and  the  cause  shall  then  be  re- 
turned to  the  court  to  which  it  belongs,  for  the  fulfilment  and  final  execution, 
which  are  also  to  be  proceeded  with,  in  a  short  and  summary  manner,  as  be- 
fore directed  ;  but  I  hereby  declare,  that  there  shall  still  remain  open  to  the 
parties,  the  legal  remedy  of  a  further  application  to  my  Royal  Person,  in  my 
Supreme  Council  of  the  Indies,  provided  it  shall  appear  that  the  sum  in  dis- 
pute amount  to  20,000  dollars  or  upwards,  on  finding  the  security  required 
by  law,  and  without  prejudice  to  the  execution  of  the  sentence  already  pro- 
nounced, and  after  providing  further  security,  that  they  will  submit,  to  the 
final  decision,  whatsoever  it  may  be. 

SECTION  XIX. 

In  the  decision  of  the  before-mentioned  causes  of  appeal,  the  sentence  shall 
be  determined  by  two  opinions  out  of  the  three,  whether  they  be  those  of  the 
Judge  and  one  of  the  CoJudges  of  the  respective  Courts  of  Appeal,  or  those 
of  the  two  Co-Judges,  without  that  of  the  presiding  Judge,  and  in  either  case 
the  same  shall  be  signed  by  all  three. 

SECTION  XX. 

Causes  relating  to  possession  and  property,  shall  be  determined  jointly 
(by  all  the  Judges)  ;  and  in  the  first  place,  restitution  shsdl  be  made  to  pez^ 
sons  who  may  have  been  forcibly  dispossessed  of  any  property  ;  but  this  shall 
not  apply  to  persons  who  may  have  been  deprived  of  possession  by  the  de- 
cree or  sentence  of  any  Judge,  even  if  the  same  shall  be  represented  to  be 
unjust. 


SECTION 

No  mine  in  dispute,  shall,  for  any  reasons,  or  on  any  account,  be  shut  up, 
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nor  shall  its  working  be  suspended,  even  at  the  request  of  the  parties ;  bat 
.  an  Inspector  (^ItUerventary  shall  be  appointed,  with  the  approbation  of  the 
partj  requiring  the  same,  without,  however,  removing  from  the  miuo  aay 
thing  belonging  to  it,  yet  such  Interventor  shall  be  dispensed  with  on  full  and 
sufficient  security  being  ^ven  to  the  satisfaction  of  the  opposite  party,  aad 
I  declare  that  the  working  a  mine  is  then  only  to  be  suspended  when  the 
same  shall  be  represented  to  be  in  a  ruinous  condition,  without  the  necessary 
support  of  timber  work,  and  such  shall  appear  to  be  the  fact  in  the  opinion 
of  Surveyors  (Perito^),  who  shall  immediately,  without  loss  of  time,  inspect 
and  proceed  to  re-establish  the  said  works,  and  restore  them  to  a  good  con- 
dition, in  order  that,  whenever  the  working  shall  be  resumed,  it  may  be  ca^ 
tied  on  without  danger. 

SECTION  XXll.. 

AU  executive  demands  shall  bs  proceeded  in  according  to  law,  as  far  as  re- 
speciB  the  order  of  process,  but  with  a  strict  regard  to  truth  and  good  faith,  and 
without  letting  in  any  of  those  delays  or  subtilties  which  retard  and  interrupt 
the  dispatch. 

SECTION  XXIII. 

Whenever  it  shall  be  necessary  to  carry  into  effect  an  execution  m  any 
mine  or  reducing  establishment  (^Hacienda  de  SeneJicio)j  the  same  shall 
not  be  sequestered,  nor  put  up  for  sale,  nor  yet  the  machines,  iron-work,  or 
tools,  implements,  slaves,  cactle,  buildings,  materials,  or  any  of  the  necessary 
stores  or  provisions  ;  but  such  execution  shall  only  be  put  in  force  with  re- 
gard to  the  gold  and  silver  ores,  and  other  produce  of  the  mine,  after  deductr 
ing  what  may  be  necessary  to  meet  the  expence  of  carrying  on  the  reducing 
of  such  ores,  which  is  by  no  means  to  be  interrupted ;  for  which  purpose  ao 
Interventor  shall  be  appointed,  to  be  approved  of  by  the  plaintiff,  if  the  lat- 
ter does  not  choose  to  undertake  the  management  of  the  minehitnself ;  or  by 
the  defendant,  in  case  the  plaintiff  shall  take  the  same  on  bis  own  account ; 
and  such  Interventor  is  to  be  immediately  withdrawn  on  the  liquidation  of  the 
debts ;  and  in  either  case  he  shall  render  weekly  accounts  of  the  produce 
and  expences  of  the  mine,  to  be  in  duo  time  laid  before  the  Judges  in  the 
cause,  together  with  the  several  receipts,  or  vouchers,  and  proper  affidavits 
on  such  items,  which  cannot  otherwise  be  verified,  for  the  benefit  of  which- 
ever party  may  be  entitled  thereto,  according  to  the  definitive  judgment  or 
sentence  pronounced  in  the  cause. 

SECTION    XXIV. 

If  the  defendant  shall  give  up  his  property,  and  the  same  shall  comprise 

*  Intpector  is  perhaps  the  neareit  Engliih  word ;  bat  ai  intarf  entor  expresses  most  correctly 
the  dutj  of  a  person  who  is  occasionally  to  interpose  hia  services,  and  as  we  have,  in  English| 
the  words  intenrent  and  intervention,  henceforward  the  word  interventor  will  be  nsed  in  tbe 
tniiaUdon. 
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any  mine  or  mines,  notice  shall  be  given  to  his  creditor  or  creditors,  to  un- 
dertake the  working  thereof  on  their  own  account,  and  not  to  suffer  them  to 
be  suspended  ;  and  in  default  of  their  compliance  before  the  expiration  of 
tiie  time  to  be  fixed  by  these  Ordinances,  such  mines  shall  be  considered  as 
deserted  and  abandoned,  and  shall  belong  to  the  first  person  who  may  de- 
nounce the  same,  to  the  exclusion  of  all  former  claims. 

SECTION    XXV. 

The  wages  of  the  labourers  of  any  mine  or  reducing  establishment  taken*  in 
execution,  and  the  salary  of  the  Interventor,  shall  by  no  means  be  placed 
on  the  same  footing  with  the  other  debts,  but  shall  be  paid  immediately  out 
of  the  first  proceeds,  although  the  whole  of  such  proceeds  should  not  amount 
to  more. 

SECTION  XXVI. 

In  case  of  the  suspension  of  the  working,  any  one  of  the  creditors  shall 
offer  to  undertake  the  same  with  his  own  capital,  the  others  having  refused 
to  contribute  their  proportions,  such  creditor  shall  have  preference,  not  only 
in  the  satisfaction  of  his  new  demand,  but  also  with  respect  to  his  former 
claims,  even  where  the  same  may  not  have  arisen  from  the  supply  of  such 
mine  or  establishment. 

SECTION  XXVII. 

Whenever  in  causes  before  other  courts,  whether  relating  to  judgments 
concerning  inventories,  hereditary  succession,  general  partnerships,  contests 
of  creditors,  or  cession  of  property,  any  mines  and  the  establishments,  or 
other  dependencies  belonging  to  the  same,  are  comprised  amongst  the  other 
property  depending  in  the  cause,  I  ordain  that  the  Judge  of  such  court  shall 
transmit  an  official  letter,  with  notice  thereof  to  the  respective  Court  of  Mi- 
ners, whose  duty  it  shall  be  to  take  care  that  the  working  of  such  mine  or  es- 
tablishment be  kept  without  prejudice  to  the  rights  or  claims  of  the  party  or 
parties  concerned  ;  and  the  said  Court  of  Miners  shall  reserve  the  proceeds 
thereof  for  the  disposal  of  the  principal  Judge  in  such  cause,  and  shall  also, 
in  case  of  any  widows,  minors,  or  absent  persons  being  interested  therein,  ef- 
fectually protect  and  support  their  claims,  and  thus  maintain  that  firm  and  re- 
ciprocal union,  which  contribute  to  the  preservation,  welfare,  and  prosperity 
of  the  whole  body. 

SECTION  XXVIII. 

In  causes  and  suits  relating  to  mines,  an  extension  of  the  whole  term,  may 
be  granted,  but  be  it  understood,  that  this  utmost  term  allowed  by  the  law, 
ahall  not  take  place  in  behalf  of  certain  privileged  persons  in  which  cases 
half  of  the  ori^al  term  may  be  granted, 

SECTION  XXIX. 

In  all  criminal  causes,  such  as  the  purloining  of  ore,  gold  or  silver,  lead. 
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tools,  and  implements,  or  any  other  articles  belonging  to  the  tmnes  or  the  re- 
ducing establishments,  offences  committed  in  the  same,  whether  by  one  work- 
man against  another,  or  in  consequence  of  any  breach  of  subordination  on 
their  part  towards  the  officers  or  captains  set  over  them  ;  or  by  the  miscon' 
duct  of  either  of  these  classes  towards  their  masters,  the  Proprietors  of  the 
mines  ;  and  finally,  in  cases  of  insult,  contumelious  language,  or  want  of  re- 
spect towards  any  of  the  Courts  of  Miners,  the  Royal  Tribunal  General  in 
Mexico,  or  the  Territorial  Deputations,  shall  take  cognizance,  each  in  their 
respective  districts,  proceeding  in  and  deciding  such  causes  as  are  of  minor  im- 
portance, in  the  most  summary  manner  according  to  law,  and  the  nature  of 
such  offences,  with  a  strict  regard  to  good  faith,  and  in  the  order  already  es- 
tablished for  civil  causes  ;  but  in  those,  which  on  account  of  their  magnitade 
and  aggravation,  require  by  law  the  infliction  of  severe  penalties,  mutilation, 
other  corporal  punishments,  the  said  Courts  of  Miners  shall  only  exercise 
the  limited  jurisdiction  of  apprehending  the  criminals,  drawing  up  the  pro- 
cesses, and  transmitting  the  same  to  the  Royal  Judge  of  the  respective  pro- 
vinces, in  order  that  the  latter  may,  in  due  time  lay  them  before  the  criminal 
chamber  of  the  Real  Audiencia  of  the  district  for  their  final  decision. 

SECTION   XXX. 

If,  in  such  criminal  causes  of  minor  importance  as  are  treated  of  in  the 
preceding  Section,  and  the  jurisdiction  of  which  has  been  granted  to  the 
Courts  of  Miners,  for  their  cognizance  and  determination,  provided  they  pro- 
ceed in  and  decide  the  same  in  the  manner  directed,  any  parties  shall  appeal, 
they  are  to  be  entitled  to  all  the  legal  remedies  to  be  determined  by  iihe 
Courts  of  Appeal,  in  the  Manner  and  form  already  prescribed  with  regard  to 
civile  auses,  observing  the  order  required  in  cases  of  this  nature. 

SECTION  XXXI. 

Whenever  any  contentions  shall  arise  between  the  Tribunal  General  of 
Miners,  the  territorial  jurisdictions,  and  any  other  courts  or  tribunals,  con- 
cerning the  extent  of  their  several  jurisdictions,  I  ordain  and  command,  that 
the  Viceroy  of  New  Spain  shall  decide  the  same,  and  that  his  determination 
shall  be  observed  and  complied  with,  without  any  other  appeal ;  and  that  the 
Viceroy  shall,  in  such  cases,  take  the  opinion  of  learned  and  able  lawyers 
not  connected  with  either  of  the  courts  between  whom  such  question  may 
have  arisen. 

SECTION  XXXII. 

I  expressly  prohibit  the  arbitrary  application  of  the  pecuniary  fines  to  be 
imposed  by  any  of  the  Courts  of  Miners,  in  the  exercise  either  of  the  crixnH 
nal  or  civil  jurisdiction,  granted  to  them  ;  and  I  ordain  that  they  shall  be 
applied  in  equal  third  parts  to  my  Royal  Exchequer,  the  expences  of  justice, 
and  to  such  further  objects,  as  by  law  directed. 
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SECTION  xxxin. 

The  Administrator  and  the  Deputies  General,  shall  assemble  in  court  every 
day  (except  on  holy  days,  and  those  on  which  it  is  necessary  to  hear  Mass,) 
from  the  hour  of  eight  to  that  of  eleven ;  and  also  on  extraordinary  occasions 
in  the  evening,  and  on  any  day  whatever  when  the  urgency  and  importance 
of  any  afiair  may  require  it. 

SECTION   XXXIV. 

The  Director  General  shall  have  a  vote  in  all  matters  relating  to  the  di- 
rection, administration,  and  management,  the  jurisdiction  of  which  has  been 
granted  to  the  Royal  Tribunal  General  in  Mexico,  and  due  and  special  notice 
shall  be  sent  to  him  on  all  such  occasions  to  attend ;  but  I  declare  that  he 
shall  have  no  vote  in  the  substantiation  and  determination  of  any  pleadbgs 
or  suits,  except  only  in  causes  before  the  Court  of  Appeal  in  Mexico,  of  which 
he  has  been  appointed  a  member. 

SECTION   XXXV. 

An  matters  relating  to  public  works  or  supplies  (Abastos^^  to  those  of 
the  roads  or  highways,  and  other  objects  of  the  same  nature,  are  to  be  under 
the  peculiar  cognizance  and  jurisdiction  of  the  Royal  Judges  and  Magistrates 
of  each  District,  but  the  Royal  Tribunal  General  in  Mexico,  and  the  Terri- 
torial Deputations  shall  give  such  instructions  as  they  may  deem  expedient, 
to  the  said  Judges  and  Magistrates,  in  order  that  all  such  works  and  sup- 
plies may  be  regulated  and  proportioned  in  the  most  fair  and  equitable  man- 
ner, proceeding  therein  with  a  mutual  understanding,  and  acting  in  concert 
together. 

SECTION  XXXVI. 

All  taxes,  and  duties,  or  imposts,  as  well  public  as  private,  between  indi- 
Tiduals  of  the  mining  body,  which  immediately  aflfect  the  advancement  and 
working  of  the  mines  and  reducing  establishments,  the  remuneration  or  sal- 
aries of  those  who  compose  the  territorial  jurisdictions  of  Miners,  and  of  per- 
sons appointed  to  any  of  the  new  offices  or  situations  treated  of  in  these  Or- 
dinances, are  to  be  proposed  and  regulated  by  the  Royal  Tribunal  General 
in  Mexico,  and  by  the  Territorial  Deputations,  each  in  their  respective  dis- 
tricts, but  the  latter  shall  be  obliged  to  lay  them,  together  with  the  requisite 
proofs  or  attestations,  before  the  Royal  Court  (Justicia  Real)  of  the  dis- 
trict, for  their  sanction,  but  such  taxes,  duties,  and  imposts,  shall  not  be  es- 
tablished or  carried  into  efiect,  without  having  been  previously  submitted  to 
the  Viceroy  of  New  Spain,  in  order  that,  after  the  necessary  enquiries  re- 
specting them  by  his  superior  power,  they  may  be  laid  before  me  for  my  sov- 
ereign determination,  for  which  purpose  a  report  thereof  shall  be  transmitted 
to  me  by  the  Viceroy. 
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SECTION  xxxvrr. 

The  Rojal  Tribunal  General  in  Mei^Jcico  shall  also  immediately  lay  before 
the  Viceroy,  an  exact  estimate  of  the  salaries  to  be  allowed  to  the  principal 
individuals  filling  offices  in  the  Tribunal,  and  of  the  inferior  officers  appointed, 
or  to  be  appointed,  in  pursuance  of  these  Ordinances  ;  in  order  that  the  same 
may  be  referred  to  me  by  the  Viceroy,  with  his  remarks  thereon,  for  my 
Royal  Approbation,  which  is  necessary  to  the  secure  establishment  of  the 
said  Tribunal. 


CHAPTER     IV. 

OP  THE  ORDEE  OF  PROCEEDING  IN  THE  SUBSTANTIATION  AND  DETEBMINATIOS 
OF  LAW-SUITS,  IN  CASES  OF  A  VACANCY  OR  NECESSARY  ABSENCE  OF  ANY 
OF  THE  JUDGES  OF  THE  MINERS,  OR  OP  THEIR  REFUSALS  (REOUSACIO- 
NES)   IN  THE   1st,   2nd,  and   3rd  INSTANCES. 

SECTION   I. 

The  Royal  Tribunal  General  of  the  mines  shall  not  enter  upon  any 
business  which  is  in  litigation,  without  the  assembling  of  three  of  its  Members; 
and  if  at  any  time  on  account  of  illness,  necessary  absence,  or  any  other  jast 
and  lawful  impediment  whatsoever,  as  by  the  judge  being  interested  in  the 
question,  or  by  his  being  related  to  any  of  the  litigating  parties,  that  number 
of  Judges  cannot  be  assembled,  such  of  the  Advisers  residing  in  the  capital 
of  Mexico  as  are .  properly  eligible  to  the  same  office,  by  the  rules  already 
hud  down ;  and  the  proper  number  shall  be  thus  completed ;  and  the  same 
thing  shall  be  done  with  regard  to  the  number  of  the  Judges  of  Appeal) 
which  is  never  to  be  less  than  three,  according  to  what  has  already  been  Isad 
down  in  these  Ordinances ;  and  whenever  in  consequence  of  any  of  the 
before-mentioned  impediments,  any  one  of  the  Territorial  Deputies  cannot, 
or  ought  not,  to  be  Judge  in  any  such  litigated  cause,  his  place  shall  be 
supplied  by  the  proper  substitute  accordingly. 

section  II. 

I  prohibit  the  absolute  refusal  (recxisacion)^  of  all  the  Judges  of  the  Royal 
Tribunal  Genei*al,  and  of  those  of  Appeals ;  but  one  or  two  particular 
members  may  refuse,  assigning  reasons,  and  giving  security ;  it  being  unde^ 
stood  that  those  refusing  shall  not  be  heard,  or  any  refusal  admitted,  after  a 
determination  has  been  made  concerning  them. 

section  m. 

In  the  same  manner  the  two  Territorial  Deputies,  acting  as  Judges  of  the 
mines,  shall  not  refuse,  though  either  of  them  may. 


•MINES  AND  MINING,  49 

SBCTION  IV. 

In  cases  where  the  refusal  shall  be  lawful  and  admitted,  whether  in  catues 
in  the  first  instance,  or  in  those  before  the  courts  of  appeal,  the  vacancy 
shall  be  filled  up  in  the  first  instance  according  to  the  first  Section  of  this 
present  Chapter,  and  in  the  latter,  by  the  app(»ntment  of  the  respective 
Judges  of  Appeal,  according  to  Section  zyii.  of  Chapter  DI.  of  these 
Ordinances. 


CHAPTER  V. 

OF  THE  ORIGINAL  OWNERSHIP  OF  MINES ;  OF  THE  GRANTS  TO  INDIVIDU- 
ALS, AND  THE  DUTIES  TO  BE  PAID  BY  THEM  FOR  THE  SAME. 

SECTION  I. 

The  mines  are  the  property  of  my  Royal  Crown,  as  well  by  their  nature 
and  origin,  as  by  their  reunion,  declared  by  the  fourth  law  of  the  thirteenth 
Title  of  the  sixth  Book  of  the  new  compilation  (of  Laws  and  Statutes.) 

SECTION  n. 

Without  separating  them  from  my  Royal  patrimony,  I  grant  them  to  my 
subjects  in  property  and  possession,  in  such  manner  that  they  may  sell, 
exchange,  (pass  by  will,  either  in  the  way  of  inheritance  or  legacy),  or  in 
any  other  manner,  dispose  of  all  their  property  in  them,  upon  the  terms  on 
which  they  themselves  possess  it,  and  to  persons  legally  capable  of  acquiring 
it. 

SECTION  lU. 

Be  it  understood  that  this  grant  is  made  upon  two  conditions :  first,  that 
they  (my  subjects)  shall  pay  to  my  Royal  Treasury  the  proportion  of  metal 
reserved  thereto ;  and  secondly,  that  they  shall  carry  on  their  operations  in 
the  nunes  subject  to  the  provisions  of  these  Ordinances,  on  failure  of  which, 
at  any  time,  the  mines  of  persons  so  making  defiskult  shall  be  considered  as 
forfeited,  and  may  be  granted  to  any  person  who  shall  denounce  them 
accordingly. 


CHAPTER  VI. 

* 

OF  THE  MANNER  OV  ACaUIRING  MINES;  OF  NEW  DISCOVERIES;  REGIS- 
TERS OF  VEINS,  AND  DENOUNCEMENTS  OF  MINES  ABANDONED  AND 
LOST. 

BlOTION   I. 

As  it  is  most  just  and  proper  to  reward  with  particularity  and  disianctioii 


.      I 
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tbose  persons  who  devote  themselves  to  the  discovery  of  new  mineral  places, 
and  metallic  veins  fionnd  therein,  in  proportion  to  the  importance  and  utility 
of  such  discovery,  I  order  and  command  that  the  discoverers  of  one  or  more 
mineral  mountains  (^Cerroi  Minerales)^  wherein  no  mine  or  shaft  has  been 
opened  "before,  acquire  in  the  principal  vein  as  much  as  three  portions 
(j)ertenencia8)j  together  or  separate,  where  it  best  pleases  them,  according 
to  the  measures  hereafter  signified ;  and  that  on  having  discovered  more 
veins,  they  shall  acquire  a  portion  in  each  vein,  fixing  on  and  making  the 
said  portions  within  the  term  of  ten  days. 

SECTION  n. 

The  discoverer  of  a  new  vein  in  a  mountain  known  and  worked  in  other 
parts,  may  bold  in  it  two  portions  together,  or  separated  by  other  mines,  on 
condition  that  be  specifies  them  within  ten  days,  as  mentioned  in  the  precedr 
ing  Section. 

BXCnOK  lU. 

Hs  who  propeses  for  a  new  mine  in  a  vein  already  known  and  worked  m 
part|  is  not  to  be  ecmsidered  a  discoverer. 

SBcmoN  iv« 
The  pers^AiB  referred  to  in  the  preceding  Sections  must  present  a  written 
statement  to  the  Deputation  of  Miners  in  that  district,  or  in  case  there  shonid 
Hot  be  one  in  that  district,  to  the  nearest  thereunto,  specifying  in  it  his  name, 
those  of  his  associates  (if  he  has  any),  the  place  of  his  birth,  his  place  of 
habitation,  profbssion,  and  employment,  together  with  the  most  particular  and 
distinguishing  features  of  the  tract,  mountain,  or  vein  of  which  he  claims  the 
discovery :  all  which  circumstances,  as  well  as  the  hour  in  which  the  dtscor- 
erer  shall  present  himself,  mu^t  be  noted  down  in  a  register,  kept  by  the 
deputation  and  clerk  (if  they  have  one)  ;  and  after  this,  the  said  written 
statement,  shall,  for  his  due  security,  be  restored  to  the  discoverer,  and  no- 
ticed of  its  object  and  contents  shall  be  affixed  to  the  doors  of  the  church, 
the  government-houses,  and  other  publip  buildings  of  the  town,  for  the  sake 
of  general  notoriety.  And  I  ordain,  that  within  the  term  of  ninety  days, 
the  discoverer  shall  cause  to  be  made  in  the  vein  or  veins  so  roistered,  a 
pit  of  a  yard  and  a  half  in  diameter  or  breadth,  and  ten  yards  (yara$)  in 
depth,  and  that  immediately  on  the  existence  of  the  vein  being  ascertained, 
one  of  the  deputies  in  person  shall  visit  it,  accompanied  by  the  clerk  (if  there 
is  one),  or,  if  there  be  no  clerk,  by  two  assisting  witnesses,  and  by  the 
Mining  Professor  (^Perito  Facultatioo)  of  that  territory,  in  order  to  inspect 
the  course  and  direction  of  the  vein,  its  size,  its  inclination  on  the  horizon, 
called  its  falling  or  declivity,  its  hardness  or  softness,  the  greater  or  less 
firmness  of  its  bed,"  and  the  principal  marks  and  species  of  the  mineral ;  tak- 
ing exact  account  of  all  this,  in  order  to  add  the  same  to  the  entry  in  the 
Tegiatefi  togellier  iritb  the  act  of  possesaioni  which  must  immediately  be  ^ven 
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to  the  discoverer  in  my  Boyal  name,  measuring  him  his  portion,  and  making 
him  enclose  it  by  poles  at  the  limits  as  hereafter  declared  ;  after  which  an 
authentic  copy  of  the  proceedings  shall  be  delivered  to  him  for  the  security 
of  his  title. 

SECTION  V. 

If  daring  the  above  named  ninety  days  any  one  should  appear  asserting  a 
right  to  the  said  discovery,  a  brief  judicial  hearing  shall  be  granted,  and 
judgment  given  in  favour  of  him  who  best  proves  his  claim  ;  however,  if  this 
should  happen  after  the  stated  time,  he  (the  new  claimant)  shall  not  be 
heard. 

SECTION  VI. 

The  restorers  of  ancient  mines  which  have  been  abandoned  and  left  to  de- 
cay, shall  enjoy  the  same  privileges  as  discoverers,  of  choosing  and  possessing 
three  portions  in  the  principal  vein,  and  one  in  each  of  the  others,  and  both 
revivers  and  discoverers  shall,  as  an  especial  reward,  be  on  all  occasions 
preferred  to  other  persons,  under  parity  of  circumstances. 

SECTION  vn. 
If  there  arises  any  question  as  to  who  has  been  the  first  discoverer  of  a 
vein,  he  shall  be  considered  as  such  who  first  found  metal  therein,  even 
though  others  may  have  made  an  opening  previously ;  and  in  case  of  further 
doubt,  he  who  first  gets  it  registered,  shall  be  considered  as  the  discoverer. 

BEcnoN  vni. 

Whoever  shall  denounce  in  the  terms  hereafter  expressed,  any  imne  that 
has  been  deserted  and  abandoned,  shall  have  his  denouncement  received,  if 
he  therein  sets  forth  the  circumstances  already  declared  in  Section  iv.  of 
this  Chapter,  the  actual  existence  of  the  mine  in  question,  the  name  of  its 
last  possessor,  if  he  is  acquainted  with  the  same,  and  those  of  the  neighbour- 
ing miners,  all  of  whom  shall  be  lawfully  summoned,  and  if  within  ten  days 
they  do  not  appear,  the  denouncement  shall  be  publicly  declared  on  the  three 
foUowiog  Sundays  ;  this  meeting  with  no  opposition,  it  shall  be  signified  to 
the  denouncer  that  within  sixty  days  he  must  have  cleared  and  reinstated 
some  work  of  considerable  depth,  or  at  least  of  ten  yards  perpendicular,  and 
^thin  the  bed  of  the  vein,  in  order  that  the  Mining  Professor  may  inspect 
its  course  and  inclination,  and  all  its  peculiar  circumstances,  as  is  declared 
in  the  above-named  Section  iv.  The  said  Professor  should,  if  it  be  possible, 
examine  the  pits  and  works  of  the  mine,  and  see  if  they  are  decayed,  destroy- 
ed, or  inundated ;  whether  they  contsdn  a  draft-pit  or  adit,  or  are  capable  of  ' 
such ;  whether  they  have  an  outer  court,  (jgcderd),  a  whim,  (mcdacate)^ 
snachineB,  rooms  for  habitation,  and  stables ;  and  an  account  and  register  of 
all  these  circumstanceB  must  be  entered  in  the  corresponding  book  of  de- 
nouncementB,  which  should  be  kept  separately.    And  the  said  exanunation 
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being  made,  the  portions  being  measured,  and  boiuded  by  stakes  in  die 
gronnd,  as  shall  hereafter  be  explained,  possession  of  them  shall  be  giyen  to 
the  denooncer,  without  regard  to  any  opposition,  which  cannot  be  attended 
to,  unless  made  within  the  term  before  described ;  however,  if  during  that 
time  any  opposition  is  brought  forward,  the  psrties  shall  hare  a  brief  jadi- 
oial  hearing,  and  the  cause  be  determmed  accordingly. 

SECTION   IX. 

If  the  former  Mine-owner  should  appear,  in  order  to  oppose  the  denounce, 
ment,  when  the  three  public  proclamations  are  over,  and  when  the  denouncer 
has  commenced  the  sixty  days  allowed  for  reinstating  the  pit  of  ten  yards,  be 
shall  not  be  heard  as  to  the  possession,  but  only  as  to  his  right  in  the  prope^ 
ty ;  and  if  he  succeeds  in  establishing  this,  he  must  make  good  the  expences 
incurred  by  the  denouncer,  unless  the  latter  is  proved  to  have  acted  fraad- 
ulently,  in  which  case  he  must  lose  such  expences. 

SECTION  X. 

If  the  denouncer  does  not  make,  or  complete,  the  shaft  as  prescribed,  nor 
take  possession  within  the  sixty  day?,  he  loses  his  right,  and  any  other  person 
has  the  power  of  denouncing  the  mine.  If,  however,  from  the  ground  bemg 
entirely  broken  up,  or  otherwise  difficult  and  impracticable,  or  for  any  other 
real  and  serious  obstable,  he  has  been  unable  to  complete  the  same  within 
the  said  sixty  days,  he  must  have  recourse  to  the  respective  Territorial  D^ 
putation,  when  his  difficulties  being  examined  and  proved,  the  period  may 
be  prolonged  for  as  long  a  time  as  the  Deputation  may  think  necessary  for 
the  purpose,  and  no  more ;  no  opposition  to  his  claim  being  adnutted  after 
the  ordinary  term  of  sixty  days. 

SECTION  XI. 

If  any  one  denounce  a  mine  as  forfeited,  on  account  of  the  non-observance 
of  any  of  these  Ordinances,  which  bear  that  penalty,  such  claim  shall  be 
allowed  to  him,  provided  he  can  lawfully  establish  any  such  cause  of  forfeit- 
ure. 

SECTION  XII. 

If  the  former  possessor  of  the  Mine,  or  any  person  claiming  in  right  of 
him,  shall  declare  the  having  left  therein,  any  exterior  or  moveable  worki 
made  at  lus  expense,  such  as  coverings  of  outer  courts  (^galeras),  machines, 
or  other  things  of  this  class,  and  of  which  the  denouncer  may  usefully  avail 
himself,  he  shall  be  paid  for  them  according  to  the  valuation  of  surveyors. 

SECTION  xni. 

If  any  one  shall  denounce  any  intermediate  space  (denuuia)^  in  the 
vicinity  of  mines  already  occupied,  it  can  only  be  granted  him  m  case  the 
owners  of  tihe  adjoining  mines,  or  any  one  of  them,  should  not  desire  it  for 
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themselyes;  howevery  if  these  persons  have  not  occnpied  it,  or  shall  not  do 
BO  within  the  time  which  the  Deputations  of  that  territory,  after  considering 
the  circumstances  of  the  case,  shall  prescribe,  it  shall  be  adjudged  to  the 
denouncer. 

SECTION  XIV. 

Any  one  may  discover  and  denounce  a  vein,  not  only  on  common  land,  but 
also  on  the  property  of  any  individual,  provided  he  pays  for  the  extent  of  sur- 
face above  the  same,  and  the  damage  which  immediately  ensues  therefrom, 
according  to  the  valuation  of  surveyors  on  both  sides,  and  arbitration  in  case 
of  disagreement ;  the  same  is  to  be  understood  with  regard  to  denouncing 
convenient  places  for  erecting  establishments,  and  also  waters  for  moving  the 
machines  employed  for  the  reduction  of  ores,  commonly  called  reducing  es- 
tablishments, (kaeiendiui),  provided  in  each  case,  that  no  more  of  the  water 
be  used,  than  is  necessary  for  such  purposes. 

SECTION  XV. 

K,  however,  any  one  denounces  a  mine  or  establishment  within  a  town  or' 
Tillage,  whereby  its  principal  edifices  might  be  injured,  or  other  similar  incon- 
yenience  might  arise,  the  denouncement  shall  not  be  admitted  without  pre* 
Tious  application  to  the  Boyal  Tribunal  General  of  Mexico,  in  order  that  they, 
after  consulting  with  the  Supreme  Government,  may  determine  the  case  with 
all  due  prudence  and  circumspection. 

SECTION  XVI. 

Any  one  may  denounce  the  ancient  site  of  an  establishment,  without  pay* 
ing  any  thing  for  the  same,  l^though  there  may  be  found  thereon,  walb, 
dr&ins,  yard,  washing-places,  furnaces,  chimneys,  dwelling  house,  &c.  pro- 
lided  they  are  totally  deficient  in  roofs,  machines,  tools,  and  timber-work ; 
if  these  latter  exist,  the  former  proprietor  must  have  notice  sent  him  to  re- 
establish, sell,  or  let  them,  within  the  space  of  four  months,  and  on  his  fail- 
ing to  do  so,  they  shall  be  granted  to  the  denouncer,  on  condition*  of  his  pay- 
ing the  said  proprietor  for  useful  moveables,  according  to  the  appraisement 
and  judgment  of  surveyors. 

SECTION  XVII. 

I  prohibit  any  one  (not  being  the  discoverer),  from  denouncing  two  contig- 
11008  mines  upon  one  and  the  same  vein  ;  but  I  permit  any  person  to  acquire 
and  possess  one  by  denouncement,  and  another  or  more,  by  purchase,  gift, 
inheritance,  or  other  just  title.  And  I  further  declare,  that  if  any  one  de* 
Ares  to  attempt  the  re-establishment  of  several  inundated  or  decayed  mines, 
<Nr  other  conmierable  enterprise  of  this  kind,  and  for  this  purpose  claims  the 
grant  of  several  portions,  although  they  be  contiguous  and  upon  the  same 
rein,  such  claim  must  be  liud  before  th6  Boyal  Tribunal  General  of  Mexico, 
in  order  that  the  circumstances  and  importance  of  the  undertaking  being  as- 
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certained,  they  may  acquunt  the  Yiceroy  therewiA,  who  oq  findiiig  thefdo 
DOthiog  prejudicial  to  the  body  of  the  Miners,  the  Pobtie^  or  my  Bpoyal 
Treasury,  shall  graut  him  thb  and  other  privileges,  exemptions,  and  aids,  on 
condition  that  my  Royal  approbation  is  previously  obtained  to  all  soeh  &r 
yours,  which  cannot  be  granted  by  the  ordinary  authority  of  the  Viceroy. 

SECTION  xvm. 

Beds  of  ore  (jplaeeren)  and  all  other  depositories  (eriaderoi)  of  gold  and 
silver,  on  being  discovered,  shall  be  registered  and  denounced  in  the  same 
manner  as  mines  or  veins,  the  samo  being  understood  of  all  species  of  metal. 

SECTION  XIX. 

Inasmuch  as  the  waste  ground  (de%echaderoB)^  and  earth  heaps  (terrera9)^ 
of  abandoned  mines,  are  generally  the  support  of  the  widows  and  orphans  of 
the  working  miners,  the  old  men  and  invalids,  and  all  other  distressed  persons 
of  that  employment,  and  even  of  all  the  inhabitants  of  the  district,  when  the 
mines  are  not  in  a  course  of  working,  I  prohibit  any  individual  from  denonnc- 
ing  them,  in  order  to  appropriate  them  to  himself,  unless  he  at  the  same  time 
denounces  the  mines  to  which  they  belong. 

SECTION  XX. 

The  same  prohibition  is  to  be  understood  with  regard  to  the  dross,  (e^eori- 
aUs)  rubbish,  and  refuse,  (Jameroi),  of  those  smelting  houses  and  establish- 
ments of  which  nothing  is  left  but  the  walls ;  but  I  order  that  if  they  have 
an  owner,  notice  shall  be  given  to  him,  and  a  certain  time  allowed,  in  which 
if  he  does  not  avul  himself  of  the  vessels  (resoeas)  and  other  remains,  nor 
the  community  derive  any  benefit  therefrom,  they  shall  be  granted  to  any 
person  denouncing  them. 

SECTION  XXI. 

Though  in  the  regular  veins,  or  in  the  banks,  beds,  or  other  mineral  do* 
positories,  (reboiaderos)  great  natural  masses  of  virgin  gold  and  silver  may 
be  found,  I  declare  that  the  owners  of  the  mines  are  to  acquire  and  possess 
them,  on  paying  the  just  duties  ;  and  I  also  declare  that  only  ancient  deposits 
of  money  or  jewels,  of  ingots,  or  grains,  and  any  other  fragments,  smelted  by 
man,  and  buried  by  thieves,  or  in  any  other  manner  from  time  immemorial, 
so  that  the  owner  thereof  is  unknown,  shall  be  retained  as  treasure. 

SECTION  xxn. 

I  likewise  grant,  that  in  the  prescribed  form,  may  be  discovered,  claimed,  re* 
gistered  and  denounced,  hot  only  mines  of  gold  and  silver  but  also  those  of  pre- 
cious stones,  copper,  lead,  tin,  quicksilver,  antimony,  zinc,  bismuth,  rock  salt, 
or  other  fossils,  whether  perfect  or  iqixed  metals,  bitumen  or  other  production 
of  the  earth,  the  denouncers  thereof  receivioig  gnutits  of  th»  sum,  accord- 
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ag  to  ihe  circtimstances :  but  I  declare  that  althouf^  the  free  discovery 
and  denouncement  of  the  quicksilver  mines  is  permitted,  it  must  be  on  the  ex- 
press condition  of  giving  an  account  of  them  to  the  Viceroy,  and  to  the  sub- 
delegate  of  the  quicksilver  mines  of  Mexico,  in  order  that  it  maybe  consider- 
ed and  determined  whether  the  said  mine  or  mines  shall  be  worked  at  ihe  ex- 
pence,  and  for  the  advantage,  of  that  individual  who  discovered  and  denounc- 
ed them,  on  his  punctually  delivering  all  the  quicksilver  extracted  from  them 
into  the  Royal  storehouses,  under  the  terms  and  prices  stipulated ;  or  whe- 
ther it  shall  be  done  on  the  account  of  my  Royal  Treasury,  indemnifying  the 
party  by  some  equitable  award,  having  regard  to  the  circumstances  of  the 
said  discovery  and  denouncement,  the  whole  of  this  important  subject  being 
regulated  according  to  my  sovereign  intentions  recently  declared  upon  this 
Bobject. 


CHAPTER    VII. 

OT  THE  PERSONS  WHO  MAT  Ok  NOT  BISCOVSR,   DBNOUNCI,  AND   WORK   THB 

MINES. 

SECTION  I. 

To  all  the  subjects  of  my  dominions,  both  in  Spain  and  the  Indies,  of  what, 
ever  rank  or  condition  they  may  be,  I  grant  the  mines  of  every  species  of 
metal  under  the  conditions  already  stated,  or  that  shall  be  expressed  hereafter 
bat  I  prohibit  foreigners  from  acquiring  or  working  mines,  as  their  own  prop- 
erty, in  these,  my  dominions,  unless  they  be  naturaliied  or  tolerated  therein 
by  my  express  Royal  license. 

SECTION  n. 

I  also  prohibit  regulars  of  religious  orders,  of  both  sexes,  from  denouncing, 
or  in  any  manner  acquiring,  for  themselves,  their  convents,  or  communities, 
any  mines  whatever  ;  it  being  understood  that  the  working  of  the  mines  shall 
not  devolve  upon  the  secular  ecclesiastics,  as  being  contrary  to  the  laws,  to 
the  orders  of  the  Mexican  Council,  and  to  the  sanctity  and  exercise  of  their 
profession ;  and  therefore,  in  consequence  of  this  prohibition,  all  such  secular 
ecclesiastics  shall  be  expressly  obliged  to  sell  or  place  in  the  hands  of  lay 
subjects,  the  mines  or  establishments  for  smelting  ore,  and  reducing  establish- 
ments, which  have  devolved  on  them  by  inheritance  or  other  cause,  the  same 
being  completed  within  the  term  of  six  months,  or  within  such  time  as  may 
be  considered  necessary  to  ensure  a  useful  result,  which  is  to  be  fixed  by  the 
Viceroy,  with  a  previous  intimation  to  the  Royal  Tribunal  General  of  the 
mines,  provided  that  if  it  is  ascertained  that,  by  artifice  or  fraud,  the  efiects 
of  this  article  are  attempted  to  be  eluded,  to  the  prejudice  of  the  working 
of  such  mines  and  estabHshments^  in  which  the  state  is  so  much  interested. 
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they  Bhall  be  denounced,  and  disposed  of  in  the  same  manner  as  mines  m  geih 
eral. 

SECTION  ni. 

Neither  shall  mines  be  held  bj  Govemora,^  Intendants  Mayors,  Chief 
Judges,  nor  any  other  public  officers  whateyer,  of  the  Mine-towns  and  dis- 
tricts, nor  their  clerks  ;  but  I  permit  such  persons  to  hold  mines,  in  any  ter- 
ritory out  of  their  own  jurisdiction. 

SBOTIOH  IV. 

Neither  shaU  Administrators,  Stewards,  Overseers,  Keepers  of  Tallies,* 
Workers  or  Watchers  of  mines,  nor  in  general  any  person  in  the  service  of 
Mine-owners,  whether  of  superior  or  subordinate  class,  be  permitted  to  re^ 
ter,  denounce,  or  in  any  other  manner,  acquire  mmes  within  a  space  of  a 
thousand  yards  round  those  of  their  masters,  but  I  allow  them  to  denoimce 
any  mine  for  their  said  master,  even  though  not  authorised  by  them  to  do  so, 
provided  the  aforesaid  masters  make  good  the  denouncement  in  the  tenu 
prescribed  by  Section  vui.  of  Chapter  YI.  of  these  Ordinances. 

SECTION   V. 

/  No  one  shall  denounce  a  mme  under  any  circumstances  of  concealment  or 

fraud  for  another,  nor  even  publicly,  unless  he  has  his  power  or  letter  of 
attorney  for  that  purpose,  according  to  established  usage. 

SECTION  VI. 

/  Neither  shall  any  one  denounce  a  mine  for  himself  alone,  if  he  has  pre- 

viously had  partners  in  the  transaction  ;  and  I  ordain  that  the  denouncer 
shall  declare  his  partners  in  his  written  statement,  under  penalty,  if  he  fiul 
so  to  do,  of  losing  his  share  thereof. 


CHAPTER    VIII. 

OF  PROPERTIES,  AND  INTERMEDIATE  SPACES  BETWEEN  PROPERTIES  BE- 
LONGING TO  EITHER ;  AND  OF  THE  MEASURES;  HENCEFORWARD  TO  BE 
USED  IN  THE  MINES. 

SECTION  I. 

Experience  having  shown  that  the  equality  of  the  mine-measures  esta- 
blished on  the  surface  cannot  be  maintained  under  ground,  where  in  &ct  the 
mines  are  chiefly  valuable,  it  being  certain  that  the  greater  or  less  inclina- 
tion  of  the  vein  upon  the  plain  of  the  horizon,  must  render  the  vespecdve  pro- 
perties in  the  mines  greater  or  smaller,  so  that  the  true  and  effective  impar- 

*  See  this  word  ezpUdaed  ia  Chapter  XII.  Sect  vu.  potL 
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tiality,  which  it  has  been  desired  to  show  towards  all  subjects,  of  equal  merit, 
has  not  been  preserved ;  but  on  tho  contrary,  it  has  often  happened  that 
when  a  Miner  after  muchexpence  and  labour,  begins  at  last  to  reach  an  abun- 
dant and  rich  ore,  he  is  obliged  to  turn  back,  as  having  entered  on  the  pro- 
perty of  another,  which  latter  may  have  denounced  the  neighbouring  mine, 
and  thus  stationed  himself  with  more  art  than  industry.  This  being  one  of 
the  greatest  and  most  frequent  causes  of  litigation  and  dissension  among  the 
Miners,  and  considering  that  the  limits  establishsd  in  the  mines  of  these 
kingdoms,  and  by  which  those  of  New  Spain  have  been  hitherto  regulated, 
are  very  confined  in  proportion  to  the  abundance,  multitude  and  richness  of 
the  metallic  veins  which  it  has  pleased  the  Creator  of  his  great  bounty  to 
bestow  on  those  regions,  I  order  and  command  that  in  the  mines  where  new 
veins,  or  veins  unconnected  with  each  other,  shall  be  discovered,  ilie  following 
measures  shall  in  future  be  observed. 

SECTION   II. 

On  the  course  and  direction  of  the  vein  whether  of  gold,  silver,  or  other 
metal,  I  grant  to  every  Miner,  without  any  distinction  in  favour  of  the  dis- 
coverer, whose  reward  has  been  already  specified,  two  hundred  yards  (ya- 
r(U^  called  measuring  yards  (yarcL%  de  medir)  taken  on  a  level,  as  hitherto 
understood. 

SECTION  ni. 

To  make  it  what  they  call  a  square,  that  is,  making  a  right  an^le  \Mth  the 
preceding  measure,  supposing  the  descent  or  inclination  of  the  vein  k  hp 
sufficiently  shewn  by  the  opening  or  shaft  of  ten  .yards^  the  portion  sbeJl  be 
measured  by  the  following  rule. 

SECTION  IV. 

Where  the  vein  is  perpencQcular  to  the  horiaon  (a  ease  wlieh  flddom  oe- 
curs,)  a  hundred  level  yards  shall  be  measured  <m  either  side  of  the  vein  or 
divided  on  both  sides,  as  th*e  Miner  may  prefer. 

SECTION  V. 

But  where  the  vein  is  in  an  inclined  direction^  which  is  the  most  ^ual 
case,  its  greater  or  less  degree  of  inclination  shall  be  attended  to  in  the  tol- 
lowing  manner. 

SECTION  yi. 
K  to  one  yard  perpendieular  the  incUnatiop  be  frwa  three  fingm  (d^i^) 
to  two  pa&s,  (jHibno9)y^  same  lumdred  yards  shoJl  be  fJ]pve4  fi>r  fbe 
square  (as  in  the  case  of  lihe  vein  hmg  perpendicHnlar.) 

8 
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sBcnoN  vn. 
If  to  the  said  perpendicular  yard  there  be  an  inclination  of 

2  palms  and  3  fingers,  the  square  shall  be  of  112}  yards 
2        .  6 125 


2 
8 
3 
8 
3 
4 


9 137i 

160 

3 162J 

6 175 

9 187J 

• 200 


So  that  if  to  one  perpendicular  yard  there  correspond  an  inclination  of 
fonr  palms,  which  are  equal  to  a  yard,  the  miner  shall  be  allowed  two  him- 
dred  yards  on  the  square  on  the  declivity  of  the  vein,  and  so  on  with  ihe 
rest. 

SECTION  vni. 

And  supposing  that  in  the  prescribed  manner  any  Miner  should  reach  the 
perpendicular  depth  of  two  hundred  yards,  without  exceeding  the  limits  of 
his  portion,  by  wliich  he  may  commonly  have  much  exhausted  the  vein,  and 
that  those  vems  which  have  greater  inclination  than  yard  for  yard,  that  is  to 
say,  of  45  degrees,  are  either  barren  or  of  little  extent,  it  is  my  sovereign 
will  that  although  the  declivity  may  be  greater  than  the  above  mentioned 
measures,  no  one  shall  exceed  the  square  of  two  hundred  level  yards ;  so 
that  the  same  shall  be  always  the  breadth  of  the  said  veins  extended  over  the 
length  of  the  other  two  hiAidreds,  as  declared  above. 

SECTION  IX. 

However,  if  any  Mine-owner  suspecting  a  vein  to  run  in  a  contrary  direc- 
tion to  his  own,  (which  rarely  happens),  should  choose  to  have  some  part  of 
his  square  in  a  direction  oppoate  to  that  of  his  principal  vein,  it  may  be  grant- 
ed to  him,  provided  there  shall  be  no  injury  or  prejudice  to  a  third  person 
thereby. 

SECTION  x. 

With  regard  to  the  banks  (jplnceref)  beds,  (reho9(tdero9),  or  any  other  ac- 
cidental depositories  of  silver  or  gold,  I  ordain  that  the  portions  and  meas- 
ures shall  be  regulated  by  the  respective  Territorial  Deputations  of  Miners, 
attention  being  paid  to  the  extent  and  richness  of  the  place,  and  to  the  num- 
ber of  applicants  for  the  same,  with  distinction  and  'preference  only  to  the 
discoverers  ;  but  the  said  Deputations  must  render  an  exact  acqpunt  thereof 
to  the  Royal  Tribivial  Generad  of  Mexico,  who  will  resolve  on  the  measures 
which  they,  in  their  judgment,  may  consider  the  most  eflScacious,  m  order  to 
.avoid  all  unfair  dealing  in  these  matters. 
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SECTION   XI. 

The  portions  being  regulated  in  the  manner  described  above,  the  Denoun- 
cer shall  have  his  share  measured  at  the  time  of  taking  possession  of  the 
mine,  and  he  shall  erect  round  his  boundaries,  stakes  or  landmarks,  such  as 
shall  be  secure,  and  easy  to  be  distinguished,  and  enter  into  an  obligation 
to  keep  and  observe  them  forever  without  being  able  to  change  them ;  though 
he  may  allege  that  his  vein  varied  in  course  or  direction,  (which  is  an  un- 
likely circumstance)  ;  but  he  must  content  himself  with  the  lot  which  Provi- 
dence has  decreed  him,  and  enjoy  it  without  disturbing  his  neighbours :  if, 
however,  he  should  have  no  neighbours,  or  if  he  can,  without  injury  to  his 
neighbours,  make  an  improvement,  by  altering  the  stakes  and  boundaries,  it 
may  be  permitted  him  in  such  case,  with  the  previous  intervention,  cogni- 
zance, and  authority,  of  the  Deputation  of  the  District,  who  shall  cite  and 
hear  the  parties,  and  determine  whether  the  causes  for  such  encroachment 
are  legitimate. 

SECTION  XII. 

In  the  mines  already  opened  and  worked,  the  old  measures  of  the  portion 
shall  be  retained ;  but  they  may  be  extended  to  the  limits  prescribed  in  these 
Ordinances,  whenever  such  change  can  take  place  without  prejudice  to  third 
persons. 

SECTION   XIII. 

The  immutability  of  the  stakes  or  boundaries  ahready  defined  in  Section  xi. 
of  this  Chapter,  shall  also  be  observed  henceforward,  in  those  mines  which  are 
in  a  oourse  of  working,  or  which  shall  be  denounced  as  deserted  or  lost,  the 
limits  being  ascertained  in  those  cases  where  there  are  none  at  present,  and 
each  being  attended  to  in  their  order,  beginning  with  the  oldest ;  and  as  to 
any  intermediate  spaces,  (^demasias),  they  shall  be  regulated  according  to 
the  provisions  of  Section  xiii.  of  Chapter  VI. 

SECTION  XIV. 

As  it  has  been  found  that  the  licence  or  permission  of  following  a  vein  by 
working  lower  down  and  within  the  vein,  and  having  enjoyment  thereof,  until 
the  owner  himself  has  bored  it,  has  been,  and  is  the  most  fruitful  cause  of 
bitter  dissensions,  litigations,  and  disturbances  among  the  mine-owners,  and 
further  considering  that  such  intrusion  is  more  generally  the  result  of  fraud 
or  chance  than  of  the  merit  and  industry  of  the  person  so  intruding,  and  that 
the  consequences  thereof  occasion,  for  the  most  part,  nothing  but  serious  de- 
triment to,  or  the  total  ruin  of,  the  two  mines  and  the  two  neighbouring  Mi- 
ners, to  the  great  prejudice  of  the  public,  and  of  my  Royal  treasury,  I  order 
and  command  that  no  Mine-owner  shall  enter  the*  property  of  another,  even 
though  merely  by  continmng  his  own  vein  at  a  greater  depth,  but  that  every 
one  shall  keep  and  observe  his  own  boundaries,  unless  he  makes  an  agree- 
ment and  stipulation  with  his  neighbour,  to  be  permitted  to  work  in  his  pro^ 
pcrty. 
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SECTION  XV. 

But  if  a  Mine-owner,  pursuing  his  operations  fairly,  comes  to  the  property 
'of  another  while  in  pursuit  of  a  vein  which  he  is  working,  or  discovers  it  at 
that  time  without  the  master  of  the  property  being  aware  of  its  existence,  he 
shall  be  obliged  to  give  such  proprietor  immediate  notice  thereof;  an3  the 
two  neighbours  shall  thenceforward  divide  the  cost  and  profits  equally  be- 
tween them :  one  for  the  merit  of  the  discovery,  and  the  other  as  owner  of 
the  property  ;  all  which,  until  there  shall  be  a  communication  effected  be- 
tween the  mines,  either  by  the  principal  vein,  or  a  cross  lode,  or  in  any  man- 
ner that  may  be  most  convenient ;  whereupon  after  erecting  a  mutual  bound- 
ary (jguardaraya^  each  proprietor  shall  remain  within  his  own  boundaries. 
But  if  any  one  so  discovering  and  following  a  lode,  into  the  property  of  his 
neighbour,  fails  to  give  immediate  notice  t'lereof  to  such  neighbour,  he  shall 
not  only  lose  his  right  to  tl\o  half  of  all  the  metal,  that  may  be  extracted,  but 
also  shall  pay  double  the  value  of  what  he  has  already  extracted,  it  being  un- 
derstood, that  before  exacting  tliis  penally,  fraud  and  misconduct  of  persons 
so  encroaching  must'  be  proved  in  the  plainest  and  most  satisfactory  manner, 
according  to  the  form  prescribed  in  Chapter  III. 

SECTION  XVI. 

And  in  case  a  Mine-owner  shall  have  advanced  so  much  in  his  subterranean 
operations  as  to  have  passed  beyond  the  limits  of  his  own  property,  whether 
ia  length  or  square  measure,  I  declare  that  he  shall  not  on  this  account  be 
obliged  to  turn  back  or  suspend  his  work,  provided  the  ground  he  has  en- 
tered be  unclaimed  (ixrreiM^  virgen)  or  within  the  limits  of  a  deserted  mine ;  he 
must  however  denounce  this  new  property,  which  shall  be  granted  him,  observ- 
ing always  that  such  new  portion  must  not  exceed  its  former  size,  and  that  he 
must  move  his  boundary  marks  to  his  new  limits,  in  order  that  they  may  be 
generally  known. 

SECTION  XVII. 

The  Mine-owner  shall  not  only  possess  a  portion  of  the  principal  vein  which 
hd  denounced,  but  likewise  of  all  those,  which,  in  any  form  or  manner  what- 
ever, are  to  be  found  in  his  property ;  so  that  if  a  vein  takes  its  rise  in  one 
property,  and,  passing  on,  terminates  in  another,  each  proprietor  shall  enjoy 
that  part  of  it  which  passes  through  his  particular  limits,  and  no  one  shall  be 
entitled  to  clsum  entire  possession  of  a  vein  from  having  its  source  in  his  por- 
tion, or  on  any  other  pretence  whatever. 
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CHAPTER  IX. 

« 

OF  WORKING,  SUPPORTING,  AND  PROTECTING  THE  MINES, 

SECTION  I. 

It  being  of  the  greatest  importance  that  the  lires  of  workmen,  and  other 
persons  obliged  continually  to  enter  and  go  out  of  the  mines  should  be  en- 
dangered, and  that  the  mines  should  be  kept  in  the  state  of  security  and  con- 
venience necessary  to  their  being  successfully  worked,  even  although  they 
maj  have  been  judged  useless  and  impracticable  by  their  first  possessors,  and 
abandoned  accordingly ;  and  it  not  being  possible  to  establish  any  general 
and  absolute  rule  on  the  subject  on  account  of  the  variety  of  circumstances  of 
each  mine,  the  greater  or  less  hardness,  tenacity,  and  adherence  of  the  sides, 
(te^paldoi^  and  of  the  substance  of  the  vein  itself ;  its  greater  or  less  in- 
clination, width,  and  depth,  inducing  much  diversity  in  the  size  and  number, 
of  the  pillars,  arches,  beams,  (tester afi)^  cross-beams  (intermedioB)^  and  other 
props,  which  may  be  lefb  or  constructed  to  support  the  sides,  and  also  in  the 
distribution  of  the  works  necessary  to  proper  ventilation,  and  the  convenient 
removal  of  the  substances  extracted  firom  the  mine ;  all  which  cannot  be  ef- 
fected without  true  practical  skill  and  science  in  the  working  of  mines  ;  I  or- 
dain and  command  as  follows. 

SECTION  ir. 

It  shall  not  be  permitted  to  any  one  to  work  the  mines  without  the  assist- 
ance and  direction  of  one  of  those  able  and  intelligent  surveyors,  who  are 
called  in  New  Spain,  Miners,  (mineroB)  or  mine-watchers,  (gaurdaminai) 
who  must  have  been  examined,  qualified,  and  approved  by  the  Mini  ng  Pro- 
fessor (jperito  facuttaiivo)  appointed  to  be  in  every  Mine-town  or  district,  of 
whom  mention  will  be  made  hereafter,  Chap.  XVII.  Sect.  i.  However,  in 
the  very  poor  and  remote  Mine-towns,  where  there  may  be  neither  Mining 
Professor,  nor  qualified  and  approved  surveyor,  they  may  be  allowed  to  pro- 
ceed under  the  direction  of  the  most  accredited  and  intelligent  surveyors  who 
can  be  found  there,  until  these,  or  others,  shall  be  examined  and  licensed : 
the  same  being  understood  in  all  cases  which  require  the  direction  or  inter- 
vention of  a  surveyor,  in  order  that,  in  judicial  proceedings,  they  may  meet 
irith  the  confidence  and  credit  they  deserve. 

SECTION  III. 

For  the  design  and  execution  of  shafts  (tiros)  levels,  (controrminas)  or 
adits,  Qsocabanes)  and  other  great  and  difficult  works,  which,  if  they  do  not 
turn  out  successfully,  render  useless  the  great  expences  which  have  been 
bestowed  upon  them,  the  direction  of  one  or  more  of  the  Gaurdaminas,  shall 
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not  be  sufficient,  but  the  inspection  or  intervention  of  one  of  the  aforesidd 
Professors  of  Mining  shall  be  necessary,  with  the  obligation  on  his  part  of 
visiting  the  work  once  every  month,  or  once  in  two  months,  as  the  progress 
of  it  may  require,  in  order  that,  if  he  perceives  any  error  in  the  execution, 
he  may  amend  it  in  time,  and  before  it  occasions  further  expences. 

SECTION  IV. 

In  mines  opened  on  a  vein,  of  which  the  sides  and  interior  substance  are 
soft,  and  have  so  little  tenacity,  or  adhesive  property,  that  on  being  exposed 
to  the  air  they  moulder  away,  and  open  into  cracks  and  crevices,  or  which, 
from  any  other  causes,  are  perceived  to  be  insufficient  by  themselves  to 
maintain  the  security  and  firmness  of  the  mine,  I  ordain  and  command  that 
the  works  shall  be  lined  and  secured  with  large  solid  timber  of  known  dara- 
bility,  and  such  as  is  least  liable  to  decay  under  ground,  cut  and  prepared 
according  to  the  rules  of  art ;  or  with  good  mason  work  of  stone  and  mortar, 
if  the  value  and  other  circumstances  of  the  mine  permit  or  require  it:  for 
which  purpose  there  must  be  in  all  the  mining  places,  towns,  and  districts,  a 
certain  number  of  those  artificers,  carpenters,  and  masons,  who  are  called 
liners,  (ademadores)^  and  these  must  have  journeymen  and  apprentices,  in 
order  to  preserve  and  continue  the  exercise  of  this  important  business,  which 
ought  to  be  well  paid  and  encouraged. 

SECTION  V. 

In  order  to  prevent  the  introduction  of  artificers  who  have  not  the  requiate 
experience  and  intelligence  in  subterranean  architecture,  none  shall  be 
admitted  (in  any  place)  ^  who  have  not  been  examined  and  approved  by  the 
Mining  Professor  of  that  place,  or  of  some  other. 

• 

SECTION  VI. 

If  any  mine-owner,  in  consequence  of  the  great  richness  of  the  metallic 
substance  in  his  vein,  is  desirous  of  substituting  for  the  pillars,  beams,  or 
sufficient  and  necessary  supports,  made  of  the  metallic  substance  itself, 
others  constructed  with  masoihwork  of  stone  and  mortar,  he  may  be  permitted 
to  do  so,  under  the  inspection  of  one  of  the  deputies  of  the  district,  assisted 
by  his  clerk,  and  with  the  approbation  of  the  Mining  Professor.. 

SECTION  vir. 

I  strictly  prohibit  any  one  from  taking  away,  or  in  any  degree  weakening 
and  diminishing  the  pillars,  beams,  and  necessary  supports  of  the  mines, 
under  pain  of  ten  years'  imprisonment,  to  be  inflicted  according  to  the  form 
prescribed  by  Chapter  III.  of  these  Ordinances,  by  the  respective  judge  in 
each  case,  upon  any  workman,  searcher  (bu^con)^  or  investigator,  (cateadar) 
who  shall  have  committed  such  offence,  and  the  same  upon  the  Miner  or 
Mine-watcher  who  has  permitted  it ;  and  the  master  of  the  mme  shall  lose 
the  same,  together  with  the  half  of  his  property^  (bieneM)j  and  be  for  ever 
excluded  from  all  mining  employments. 
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SECTION  vm. 

I  ordain  and  command  that  the  mines  shall  be  kept  clean  and  unobstructed, 
and  that  the  i¥orks  necessary  or  useful  for  the  circulation  of  air,  the  carriage 
and  extraction  of  the  metal,  or  other  purposes,  although  they  may  contain 
no  more  metallic  matter  than  such  as  may  remain  in  the  pillars  and  parti- 
tions (intermedios)^  shall  not  be  encumbered  with  rubbish  (atierres)^  and 
clods  of  earth  (Upetateti),  but  that  all  these  must  be  carried  out,  and  thrown 
by  each  person  on  the  earthmound  of  his  own  property,  but  on  no  account 
upon  that  of  another  person,  without  his  express  leave  and  consent. 

SECTION  IX. 

In  the  mines  there  must  be  proper  and  safe  steps  or  ladders,  such  and  as 
many  as  are  considered  necessary  by  the  Mining  Surveyor,  for  the  purpose 
of  ascending  and  descending  to  the  farthermost  works,  so  that  the  lives  of 
persons  employed  in  the  mines  may  never  be  endangered  by  their  being  weak, 
insecure,  rotten,  or  much  worn. 

SECTION  X. 

• 

In  order  to  avoid  Vhe  violation  of  the  provisions  of  any  of  the  Sections 
contained  in  this  Chapter,  it  is  my  sovereign  will  that  the  Deputies  of  the 
Miners,  accompanied  by  the  Mining  Professor  of  the  district,  and  by  the 
clerk  if  there  be  one,  or,  in  default  of  him,  by  two  witnesses  in  aid,  shall 
once  in  every  six  months,  or  once  in  every  year,  (in  places  where  the  former 
is  impracticable)  visit  all  the  mines  in  their  jurisdiction  which  are  in  a 
course  of  actual  working  ;  and  if  they  find  any  failure  in  the  points  referred 
to  in  the  above-mentioned  Sections,  or  in  any  others  whatever,  which  regard 
the  security,  preservation,  and  better  working  of  the  mines,  shall  provide 
immediately  a  remedy  for  such  defect,  and  take  means  to  assure  themselves 
that  such  remedy  is  carried  into  eflfect.  And  if  the  remedy  be  not  applied, 
or  if  the  same  failure  shall  occur  again,  the  proper  penalties  must  be  exacted, 
multiplying  and  aggravating  them  even  to  the  extent  of  dispossessing  the 
person  so  offending  of  the  mine,  which  shall  then  belong  to  the  first  person 
who  may  denounce  it ;  provided  the  Deputies  proceed  in  the  form  prescribed 
by  Chapter  III.  of  these  Ordinances. 

SECTION  XI. 

I  most  rigorously  prohibit  all  persons  from  piercing  through  adits  or  cross 
levels  (jcruceros)^  or  other  subterraneous  passages,  from  works  which  are 
higher  and  full  of  water,  or  from  leaving  between  them  and  others  such  slight 
supports  as  may  allow  the  water  to  burst  through ;  on  the  contrary,  persons 
owning  such  works,  must  have  them  drained  by  engines  before  they  shall 
attempt  to  communicate  with  new  ones,  unless  the  Mining  Professor  should 
jadge  that  such  piercing  through  will  not  be  attended  with  danger  to  the 
workmen  engaged  in  it. 
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SECTION  xn. 

Alflo  I  prohibit  all  persons  from  introducing  workmen  into  any  works  con- 
taining noxious  vapourSi  uutil  they  have  been  properly  ventilated,  according 
to  the  rules  of  art. 

SECTION  XIII. 

Whereas  the  mines  require  incessant  and  continual  working  in  order  to 
.  procure  the  metals,  certain  operations  being  indispensable,  which  cannot 
without  much  time  be  accomplished,  and  which,  if  interrupted,  generallj 
require  as  great  expences  in  their  re-establishment,  as  they  did  in  their 
original  undertaking ;  wherefore,  to  remedy  such  inconvenience,  and  also  to 
prevent  masters  of  mines,  who  either  cannot,  or  will  not,  work  them,  from 
keeping  them  in  an  useless  state  for  a  length  of  time,  by  pretending  to  work 
them,  and  thus  depriving  them  of  the  real  and  effective  labour  which  odiers 
might  bestow  on  them,  I  ordain  and  command,  that  whosoever,  during  foor 
successive  months,  shall  fail  to  work  any  mine  with  (at  least}  four  psad 
workmen,  (pperarios  rayados)  occupied  in  some  exterior  or  interior  work  of 
real  utility,  shall,  by  so  doing,  lose  all  his  right  in  the  said  mine,  which  shall 
belong  to  any  person  denouncing  ic,  upon  his  satisfatorily  proving,  according 
to  the  provisions  of  Chapter  YI.  such  act  of  desertion  on  the  part  of  the 
owner. 

SECTION   XIV. 

Experience  having  shewn  that  the  provisions  of  the  preceding  Section 
have,  been  eluded  by  the  artful  and  fraudulent  practice  of  some  owners  of 
mines,  who  cause  their  mines  to  be  worked  during  some  days  in  each  (interval 
of)  four  months,  keepmg  them  in  this  manner  many  years  in  their  pc^ssession; 
I  ordain  that  whosoever  shall  fail  to  work  his  mine  in  the  manner  prescribed 
by  the  said  Section,  during  eight  months  in  the  year,  counting  from  the  day 
of  his  coming  into  possession,  even  though  the  said  eight  months  should  be 
interspersed  with  some  days  or  weeks  of  labour,  shall  by  such  labour  forfeit 
the  mine ;  and  it  shall  be  adjudged  to  the  first  person  who  denounces  the 
same,  and  satisfactorily  proves  this  second  species  of  desertion ;  unless  for 
this,  or  the  one  mentioned  in  the  preceding  Section,  there  be  just  cause 
assigned,  such  as  pestilence,  famine,  or  war,  in  that  same  mining  place,  or 
within  twenty  leagues  thereof. 

SECTION  XV. 

Considering  that  many  Mine-owners,  who  have  formerly  worked  thair  niM 
with  ardour  and  diligence,  expending  large  sums  in  shafts,  adits,  aad  other 
undertakings,  may  often  be  obliged  to  suspend  their  operations,  while  solicit* 
ing  supplies,  or  from  want  of  workmen,  or  necessary  provisions,  and  other 
just  and  sufficient  oauses,  wbich,  combined  with  their  former  merit,  sender 
them  worthy  of  equitable  consideration ;  I  declare  that  any  such  Mine^wner, 
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keepng  his  mne  in  disuse  in  the  manner  and  for  the  iame  above  mentioaed, 
shall  not  forfeit  it  ab  once  in  the  manner  described  above,  but  his  mifne  shall 
nevertheless  be  liable  to  denonncement  before  the  respective  new  Tribunals 
of  Miners,  in  order  that  both  parties  having  been  heard,  and  alleged  ments 
and  causes  considered  and  proved,  justice  may  be  done  between  the  par- 
ties. 

SECTION  XVI. 

Since  many  Mine-owners  abandon  their  mines,  either  for  want  of  the  cap- 
ital  necessary  for  carrying  on  operations  therein,  or  because  they  do  not 
choose  to  consume  that  which  they  may  have  already  acquired  from  them, 
or  because  they  have  not  spirit  to  venture  on  the  difficulties  of  those  under- 
takings, from  which  they  may  have  conceived  great  hopes,  or  for  other  cau- 
ses ;  aud  ^nce  persons  are  not  wanting,  who  might  be  desirous  of  taking 
such  mines,  if  they  were  informed  of  their  intended  abandonment ;  and  as  it 
is  much  easier  to  maintain  a  mine  when  in  a  course  of  working,  than  to  rein- 
state it  after  it  has  suffered  the  injuries  of  time,  it  is  my  will  that  no  person 
shall  abandon  the  working  of  his  mine  or  mines  without  making  the  Deputa- 
tion of  the  district  acquidnted  therewith,  in  order  that  the  Deputation  may 
publish  the  same,  by  fixing  a  notification  on  the  doors  of  churches  and  other 
customary  places,  for  the  information  of  all  persons. 

SECTION  xvn. 

In  order  to  avoid  the  false  or  equivocal  reports  which  are  often  spread  con- 
cerning deserted  mines,  the  consequeoce  of  which  reports  is  to  augment  the 
distrust  in  which  this  profesnon  is  ordinarily  held,  deterring  many  persons 
firom  engaging  therein,  who  do  not  otherwise  want  inclination  to  follow  it,  I 
ordain, — 
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That  no  one  shall  abandon  the  working  of  his  mine  without  ^ving  notice 
to  the  respective  Deputation,  in  order  that  an  inspection  may  immediately  be 
had  thereof  by  the  Deputies,  accompaniad  by  the  Clerk  and  Surveyors,  who 
most  examine  and  uiiasure  the  mine,  particularizing  all  its  circumstances, 
and  draw  up  a  map  describing  its  plan  and  outlines,  which,  together  with  ail 
the  necessary  information,  must  be  preserved  in  the  Archives,  with  liberty 
of  access  to  all  persons  who  may  wish  to  see  it,  or  to  take  a  copy  thereof. 


^•* 


CHAPTER  X. 

OF  DIZAINS  IN  MINES. 
SBOnOK  I. 

As  in  most  of  the  mines  springs  and  currents  firequently  occur,  firom  i?hence 
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the  irater  isaaes  continTially,  and  in  such  abundance  as  ought  in  a  short  time 
inundate  and  overwhelm  the  works,  to  the  hindrance  of  all  pn^ress  in  the 
extraction  cf  the  metals  ;  I  desire  and  command  that  the  owners  of  sncb 
mines  shall  keep  their  works  constantly  drained  and  evacuated,  so  that  at 
all  times  the  operations  may  be  carried  on,  and  the  metals  extracted  withorA 
interruption. 

SECTION  II. 

As  it  is  much  the  most  convenient  and  least  expensive  method  of  draining 
to  countermine  (coTitrarninar)  the  veins  by  means  of  adits,  I  ordain  that  in 
all  those  mines  which  require  draining,  and  whose  situation  will  admit  of  it, 
and  where  benefit  is  likely  to  arise  therefrom,  according  to  the  judgment  of 
the  Mining  Professor  of  the  district,  the  owners  be  obliged  to  make  an  adit 
sufficient  for  the  dndning  and  clearing  of  the  works,  provided  the  riches  and 
and  abundance  of  the  ores  are  likely  to  repay  such  expence. 

SBcnoN  ni. 
Whereas  several  mines  may  sometimes  be  drained  and  cleared  by  one  and 
the  same  adit,  though  each  of  them  singly  might  be  insufficient  to  support 
the  expence  thereof,  I  declare  that  the  adit  shall  be  made  and  completed, 
and  the  expence  divided  among  all  the  proprietors  in  proportion  to  the  benefit 
ihey  will  each  derive  from  it :  and  if  this  proportion  cannot  at  the  time  be 
ascertained,  the  expence  shall  be  divided  among  them  in  the  mean  time  in 
equal  parts,  such  parts  being  fixed  according  to  the  sum  which  the  poorest  of 
them  can  afford  to  pay,  and  should  this  one  improve  in  condition,  then  the 
said  parts  shall  be  regulated  according  to  what  the  poorest  of  the  others  can 
pay ;  so  that  the  works  of  the  adit  may  not  be  suspended ;  and  all  these 
points  must  be  estimated  and  regulated  by  the  Deputation  of  the  district, 
apcording  to  the  judgment  of  the  respective  Mining  Professor. 

SECTION  nr. 
If  any  individual  should  offer  to  make  an  adit  by  which  one  or  more  veins, 
or  the  mines  opened  in  them,  might  be  drained  and  cleared,  although  he  be 
not  the  proprietor  of  any  of  them,  either  entirely  or  in  part,  his  denounce- 
ment shall  be  received  in  due  form,  and  immediate  notice  given  to  the  ownr 
ers  of  the  said  mines,  who,  if  they  will  undertake  such  work  themselves,  are 
always  to  have  the  preference ;  but,  on  their  refusal,  it  shall  be  assigned  to 
the  adventurer  under  the  following  conditions : 

SECTION  V. 

That  the  adit  be  really  useful,  and  its  formation  practicable,  according  to 
the  judgment  of  the  Mimng  Professor,  who  must  be  charged  with  tracing  out 
and  detenmning  the  plan  of  the  work,  and  directing  its  execution  m  the  man- 
ner above  expressed. 
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SECTION  VI. 

That  the  countennine  shall  be  drawn,  as  far  as  it  is  possible,  in  a  right  line, 
and  at  the  least  possible  distance  from  the  vein  or  veins  intended  to  be 
drained  and  cleared,  or  in  the  line  and  direction  of  one  of  them. 

SECTION  VII. 

That  the  necessary  openings  for  the  admission  of  air  be  constructed,  or 
that  a  counterleyel  (contracanon)  be  made,  or  some  other  means  adopted  to 
preserve  a  free  circulation  of  air  for  the  health  and  advantage  of  the  work- 
men. 

SECTION  vni. 
That  its  size  (the  size  of  the  adit)  must  depend  on  the  judgment  of  the 
Mining  Professor,  which  will  be  regulated  by  circumstances ;  but  that  it 
shall  never  exceed  two  yards  (varas)  in  width,  and  three  in  height,  and  that 
it  be  properly  secured  and  lined  (ademado). 

SECTION    IX. 

That  if  the  adventurer,  in  the  progress  of  his  work,  meets  with  one  or 
more  new  veins,  he  shall  therein  enjoy  the  right  of  a  discoverer,  and  the  re- 
ward which  is  assigned  to  him  as  sach  by  these  Ordinances ;  but  if  they  are 
already  known  and  opened  in  other  places,  I  grant  him  the  liberty  of  acquir- 
ing one  portion  in  each  of  them,  and  if  there  be  not  suflScient  space  remain- 
ing for  that  purpose,  he  shall  have  the  enjoyment  of  all  that  may  remain,  un- 
til he  enters  upon  the  property  of  another. 

SECTION  X. 

That  if  the  work  should  pass  through  any  deserted  mines,  the  adventurer 
shall  thereby  become  master  of  the  same,  and  may  denounce  them  as  soon 
as  he  projects  the  work  ;  it  being  understood  that  he  should  maintain  these 
and  his  new  portions  during  the  progress  of  his  operations  as  far  as  lies  in 
his  power.  But  I  declare  that  as  soon  as  his  work  is  concluded,  he  must 
have  them  distinctly  portioned  out,  under  pain  of  losing  them,  as  before  en- 
joined. 

SECTION   XI. 

And  finally,  that  if  the  adit  should  pass  through  mines  already  occupied 
and  situated  in  the  direction  of  the  vein,  half  of  the  metals  thence  extracted 
shall  belong  to  the  adventurer,  and  half  to  the  owner  of  the  property ;  but 
the  costs  are  to  be  all  defrayed  by  the  adventurer ;  andf  he  must  not  exceed 
in  his  adit  the  dimensions  before  prescribed,  nor  may  he  undertake  any  other 
works,  unless  with  the  consent  of  the  owner,  in  which  case  the  expences  must 
be  divided  between  them.  But  if  the  adit  should  pass  across  the  vein,  the 
mdventorer  may  open  other  works  in  pursuit  of  the  same,  and  the  metals,  at 
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irell  as  the  expenses,  shall  be  ^vided  equally  between  them,  until  there  diall 
be  some  commumcation  established  with  the  works  of  the  master  of  tiie  aoDes 
and  if  the  adreatarer  does  not  give  notice  immediately  on  discovering  the 
metal,  he  shall  not  only  lose  his  right  to  the  half  thereof,  bat  shall  be  obliged 
to  make  restitution  of  all  he  may  have  already  extracted,  and  to  pay  doable 
its  value ;  proof  of  such  fraud  and  malice  having  been  previously  made  oat, 
aco«rding  to  the  form  declared  by  Chapter  III. 

SECTION  xn. 

All  thmgs  contained  in  this  present  Chapter,  from  the  fifth  section  incla- 
sive,  with  regard  to  adventurers,  is  likewise  to  be  understood,  as  far  as  it  is 
capable  of  being  adapted,  in  cases  where  Mine-Owners  shall  be  disposed  to 
attempt  the  clearing  of  their  own  mines  or  those  of  others,  by  means  of  au  adit 
or  counteimine  in  common,  whether  the  work  is  undertaken  by  all  jointly,  or 
by  some  without  the  rest,  or  in  company  with  adventurers,  in  all  of  which  cir.^ 
ses  the  stipulations  which  they  have  made  must  be  punctually  observed,  pro- 
vided they  do  not  interfere  with  the  injunctions  and  objects  of  these  Ordinan- 
ces. • 

BBCnOK  XIU. 

The  owners  of  mines  which  require  draining,  but  are  in  a  situation  which 
will  not  admit  of  the  formation  of  an  adit,  must  work  them  by  means  of  a 
general  and  continued  shaft,  which  in  New  Spain  b  called  tiro^  and  serves 
by  means  of  machines  and  engines  to  draw  off  the  water,  and  extract  the  ore 
and  other  materials  from  the  mines  ;  and  which  must  be  made  in  such  sitoi- 
tion,  and  of  such  dimensions,  and  be  secured  in  such  manner,  as  the  Mining 
Professor  of  the  district  may  determine  and  direct.  And  the  Territorisl 
Deputations  are  enjoined  to  take  especial  notice  concerning  this  matter  in 
their  visits,  inflicting  and  increasing  the  corresponding  penalties,  in  proper 
tion  to  the  oflfences  which  may  be  proved  to  have  been  committed. 

SECTION   XIV. 

Ixutfmnch  as  experience  has  shewn  the  general  utility  of  the  above^en- 
tioned  works,  as  well  as  the  omission  and  inattention  by  which  they  are 
sometimes  made  of  a  less  depth  than  the  other  works,  in  order  to  avoid  the 
expence  of  such  undertakings,  which  become  much  more  serious  and  expen- 
sive by  the  delay  ;  and  if  the  owners  have  not  sufficient  capital  they  are 
•obliged  to  clear  tbe  lower  works  by  interior  drains,  carrying  up  the  water  te 
the  tir^y  by  means  of  engines  moved  by  men,  with  great  expence  and  littls 
effeet,  aiid  at  times  with  an  intolerable  waste  of  human  strength,  I  ordua 
and  commaad  that  all  ownars  <tf  mines  which  require  draining,  shall  be  oblige 
•d  to  laake  the  basa  or  foundation  of  the  tiro  deeper  than  the  lowest  winrks, 
#a  thai  fiufficiant  anppfirt  may  reniain  for  thrar  beiag  wecked^  and  enouj^ 
iOQA  ia the  Ut§  for  the  water:  <lha  ohservanoa  of  all  which  oiist  be  vatoh- 
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ed  wiih  particular  care  in  the  visits  of  the  Territorial  Deputation,  the  pro- 
per penalties  being  imposed,  as  enjoined  in  the  preceding  Section. 

SBCTION  XV. 

K  any  owner  of  mines  requiring  drains  does  not  choose  to  keep  them  up, 
contenting  himself  with  working  in  the  upper  parts  of  the  mine,  which  the  in- 
undation does  not  reach  ;  and  any  person  shall  denounce  the  said  mine  or 
mines,  offering  to  drain  and  clear  the  lower  works,  immediate  information 
thereof  shall  be  given  to  the  owner,  in  order  that  if  he  be  either  unwilling  or 
unable  to  drain  them  effectually,  within  the  period  of  four  months^  they  may 
be  adjudged  to  the  denouncer,  he  giving  security  for  the  expences  of  the 
drain,  according  to  the  taxation  of  the  proper  Surveyors,  and  the  satisfac- 
tion of  the  Deputies  of  the  District. 

BBC-noN  xvr. 

If  the  owner  of  any  nunc,  of  which  the  works  are  lower  than  those  of  the 
mines  belonging  to  his  neighbours,  whether  from  its  situation,  or  from  the  cir- 
cumstance of  greater  progress  having  been  made  in  the  works  thereof,  should 
be  put  to  extraordinary  ezpence,  by  his  neighbours  not  draining  such  higher 
mines,  or  draining  them  insufficiently,  in  such  manner  that  the  waters  from 
the  higher  works  shall  descend  upon  the  lower,  I  ordun  and  command,  that 
the  owners  of  the  higher  mines  shall  keep  up  all  the  draining  which  they 
require ;  or,  on  failure  thereof,  shall  pay  respectively  to  the  owners  of  the 
bwer  mines,  in  silver  or  good  money,  the  value  of  all  the  damage  they  may 
have  sustained,  estimated  by  Surveyors,  who  shall  first  of  all  enquire  and 
make  all  possible  experiments  to  ascertain  the  real  truth  and  circumstances 
of  the  case. 

SECTION  xvn. 

To  all  persons  who  will  take  upon  themselves  the  expence  of  draining  and 
cleaning  several  mines,  by  making  shafts  (tiros^  in  common,  or  other  works^ 
and  of  constructing  and  maintaining  costly  machines  (where  an  adit  is  not 
practicable),  I  grant  the  ownership  of  all  the  desert  mines  and  portions 
which  they  shall  effectually  clear ;  even  though  they  may  be  contiguous,  and 
upon  one  of  the  same  vein ;  and  I  command  that  the  Viceroy,  at  the  repre- 
sentation  of  the  Royal  Tribunal  General  of  Mexico,  shall  ^spense  to  them 
all  the  customary  privileges,  exemptions,  and  aids :  but  I  declare  that  the 
owners  of  occupied  mines,  deriving  benefit  in  any  manner  from  such  works, 
shall  be  obliged  to  contribute  to  the  expenses  of  the  same,  only  in  proportion 
to  the  advantage  their  mines  may  have  received,  according  to  the  valuation 
of  Surveyors,  with  the  approbation  of  the  Deputies  of  the  District. 
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CHAPTER   XI. 

OF  MINES  WORKED  BY  COMPANIES. 

SECTION  I. 

Inasmuch  as  mines  arc  often  worked  by  Miners  joined  in  compames, 
from  the  time  of  the  denooncement  of  such  mine,  or  according  to  contracts 
entered  into  subsequently  in  various  ways,  to  the  great  advantage  and 
improvement  of  the  operations  in  mines,  since  it  is  much  easier  to  engage 
therein  when  many  persons  concur,  each  subscribing  a  part  of  his  capital, 
and  as  where  the  wealth  of  one  alone  is  not  sufficient  for  great  undertakings, 
that  of  an  united  company  may  be  ample ;  in  such  cases,  I  desire  and 
command  that  such  companies,  whether  public  or  private,  may  be  encouraged, 
promoted,  and  protected  by  all  convenient  measures,  my  Viceroy  granting 
to  those  who  may  form  themselves  into  such  companies,  every  favour,  aid, 
and  exemption  which  can  be  granted  them,  according  to  the  judgment  and 
discretion  of  the  Royal  Tribunal  of  Miners,  and  without  detriment  to  the 
public  or  my  Royal  Treasury. 

SECTION  II. 

Although  by  these  Ordinances  I  prohibit  any  individual  Mine-Owners 
working  within  the  ordinary  limits,  from  denouncing  two  adjoining  mines  on 
the  same  vein,  yet  notwithstanding,  to  those  who  work  in  companies,  although 
they  be  not  the  discoverers,  and  without  prejudice  to  the  right  which  thej 
might  derive  from  becoming  discoverers,  I  grant  the  right  of  denouncing 
four  new  portions,  or  four  deserted  mines,  even  though  they  should  be 
contiguous,  and  on  the  same  vein,  (jumbo) . 

SECTION  ni. 

The  accustomed  usage  in  New  Spain  of  dividing  a  mine  into  twenty-four 
imaginary  equal  parts,  commonly  called  barras,  subdividing  also  each  of 
these  into  suitable  smaller  parts,  shall  continue  to  be  observed,  as  heretofore, 
without  any  alteration. 

SECTION  IV. 

By  consequence,  no  one  of  the  partners  may  claim,  or  have  a  right  to 
work  the  part  A,  or  any  determinate  part  of  the  mine,  or  any  other  to  woik 
the  part  B,  or  place  therein  fixed  number  of  workmen ;  but  they  must  work 
in  common,  as  far  as  it  is  possible,  and  make  a  division  of  the  expences,  by 
sharing  the  amount  of  the  same  in  equal  proportions  among  all  the  partners, 
and  there  shall  be  the  like  division  of  the  produce  in  metals  of  all  kinds  and 
qualities,  whether  in  a  rough  state,  or  after  they  have  been  wrought,  as  mi^ 
have  been  agreed  upon  by  the  parties. 
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SECTION  V. 

In  order  to  avoid  the  disputes  and  differences  which  usually  occur  in 
Mining  Companies  about  the  direction  of  the  works,  applications  for  sup- 
plies, the  administration,  and  other  points  connected  with  the  operations,  I 
ordain  and  command  that  all  the  measures  necessary  to  be  taken  shall  be  de- 
termined by  plurality  of  votes,  with  the  intervention  of  one  of  the  Deputies 
of  the  District,  who  shall  always  endeavour  to  preserve  harmony  among  the 
parties. 

SECTION  VI. 

The  votes  shall  be  valued  and  counted  according  to  the  shares  (harra$) 
which  each  partner  shall  possess  in  the  mine ;  so  that  if  one  or  more 
shall  be  owners  of  one  and  the  same  share,  they  shall  have  only  one  vote,  and 
he  who  holds  two  shares  shall  have  two  votes,  and  so  on  for  the  rest ;  but  if 
one  partner  alone  possesses  twelve  or  more  shares,  the  owner  of  such  a  num- 
ber of  shares  shall  have  a  number  of  votes  less  by  one  than  half  the  num- 
ber of  such  shares. 

SECTION  vn. 

In  all  cases  where  any  dispute  may  arise,  either  from  an  equality  in  the 
number  of  votes,  or  from  any  other  cause,  the  Mining  Deputy  who  shall  pre- 
side at  the  Junta,  or  Meeting,  shall  decide  the  same  as  above  declared,  and 
I  charge  the  said  Deputy  to  attend  always  to  justice,  and  the  common  inte* 
rest  of  all  the  partners. 

SECTION  vin. 

If,  in  the  course  of  operations,  a  mine  should  be  worked  which  produces 
no  profit,  or  which  does  not  repay,  either  entirely,  or  in  part,  the  expences 
which  have  been  bestowed  upon  it,  and  any  one  of  the  partners  does  not 
chuse  to  contribute  his  share  of  the  expense,  in  this  case  the  others  shall  give 
notice  to  the  respective  Deputation,  in  order  that  the  day  may  be  noted  down, 
on  which  he  ceased  to  contribute  ;  and  if  he  persists  in  this  conduct  during 
the  continuance  of  four  months,  I  declare,  thereby  he  forfeits,  reckoning  from 
the  day  on  which  he  ceased  to  contribute,  all  his  share  in  the  mine,  which 
shall  go  to  increase  the  portions  of  those  who  have  contributed  their  contri- 
butions, without  any  obligation  on  their  part  to  denounce  the  same :  but  if, 
before  the  expiration  of  the  four  months,  he  shall  contribute  his  share  of  the 
expences,  he  shall  be  still  a  partner,  provided  he  pays  all  arrears  that  shall 
have  accrued  from  the  time  wheYi  he  ceased  to  contribute,  to  the  satisfaction 
of  the  parties  concerned. 

SECTION  IS. 

If,  while  any  nune  is  in  a  course  of  profitable  working,  any*partnez  should 
refbse  to  concur  in  the  expenses  of  the  dead  works  (^faeiMU  muertoi)  (estab- 
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liahed  according  to  the  forms  before  prescribed),  upon  the  ground  that  audi 
dead  works  would  consume  a  part  or  the  whole  of  the  produce  of  the  mine, 
the  rest  of  the  partners  may  retain  and  devote  to  this  purpose  a  part  or  the 
whole  of  the  produce  which  fidls  to  his  share. 

fiBCTIOV  X. 

If  one  or  more  minet  are  worked  by  two  partners,  and  they  desire  to  break 
up  the  partnership,  on  account  of  disagreement,  or  other  cause,  thej  shall 
not  be  reciprocally  obliged  to  sell  or  buy  their  shares  to  or  from  one  another, 
but  each  of  them  has  the  right  of  selling  his  share  to  a  third  person,  gmg 
his  partner,  however,  the  first  offer  thereof. 

SBOTION  XI. 

The  company  is  not  to  be  eonadered  as  broken  up  by  the  deadi  of  one  of 
the  partners  ;  but  the  obligation  devolves  on  his  heirs,  who  have,  however, 
the  privilege  of  selling  their  share,  according  to  the  terms  prescribed  in  the 
preceding  section. 

BBOTION  Xn. 

If  any  share  in  a  mine,  or  any  entire  mine,  should  be  sold,  after  baying 
been  appraised  and  valued  by  Surveyors,  according  to  its  condition  at  the 
time  of  the  sale,  and  it  should  afterwards  become  of  great  value  ;  I  dedare 
that  the  sale  shall  not  on  that  account  be  rescinded,  on  allegation  of  the  great 
loss  sustained,  nor  on  demand  of  bemg  restored  to  his  former  situation,  (t.  e. 
on  the  part  of  the  seller)  nor  of  any  similar  privilege. 


CHAPTER    XII. 

OF  THE  LABOURERS   IN  MINES,  AND  IN  THE    WORKS    OR    ESTABLISH- 
MENTS FOB  THE  REDUCTION  OF  THE  METALS. 

SECTION  I. 

Forasmuch  as  it  is  a  notorious  and  well  established  fact,  that  the  working 
Miners  are  a  very  poor  class  of  people,  and  very  useful  to  the  state,  and  that 
they  ought  to  be  adequately  remunerated  for  the  severe  toil  they  undergo, 
I  ordain  and  command  that  no  Mine-owner  shall  presume,  on  any  ground  or 
pretext  whatsoever^  to  alter  the  rate  of  wages  established  by  long  usage,  and 
adopted  in  all  the  mining  districts,  but  that  the  same«hall  be  observed,  as 
well  in  regard  to  persons  employed  in  the  works  and  machinery,  as  to  the 
labourers  in  the  mines,  under  the  penalty,  if  at  any  time  any  Mine-owner 
shall  diminish  the  established  wages,  of  paying  tne  said  labourers  the  double 
thereof ;  and  the  labourers  shall  be  obliged  to  work  according  to  the  sud  es- 
tablished rate  of  wages. 
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SECTION  11. 

The  workmen  in  the  mines  must  be  registered  by  their  own  proper  names 
and  must  mark  with  plain  and  distinguishable  strokes,  each  occasion  of  their 
leaving  their  work ;  so  that  they  themselves  may  know  and  recognise  the 
same,  even  when  they  are  not  able  to  read  ;  according  to  the  forms  hitherto 
adopted  in  New  Spain. 

SECTION  III. 

The  amount  of  the  wages  are  to  be  paid  every  week  to  each  workman,  ac- 
cording to  his  tallies,  (rai/as*^,  and  with  the  greatest  punctuality  delivered 
in  ready  money  and  into  their  own  hands,  in  current  coin  or  in  silver  or  gold  * 
bullion  of  good  quality,  if  there  be  not  ready  money,  or  by  part  of  the  metal 
which  may  have  been  extracted,  if  it  shall  have  been  so  agreed  between  tfie 
parties.  And  I  strictly  proHbit  their  being  compelled  to  receive  such  pay- 
ments in  merchan<Sxe,  effects,  fruits,  or  provisions. 

SECTION  IV. 

At  the  time  when  their  wages  are  paid,  they  (the  workmen),  shall  not  be 
forced  to  satisfy  the  debt  and  charges  for  which  they  may  be  liable,  even 
though  they  be  such  as  are  usually  termed  privileged,  without  a  judicial  or- 
der for  so  compelling  them,  except  as  to  those  which  they  may  have  contract- 
ed with  the  Mine-owner,  with  an  understanding  that  the  same  should  be  paid 
out  of  their  labour,  and  even  in  these  oases,  not  more  than  a  fourth  part  of 
their  wages  shall  be  so  retained. 

SECTION  V. 

I  prohibit  the  maldng  demands  upon  the  workmen  for  alms,  charity,  collec- 
tions for  brotherhoods,  (^comadilloa  de  cof radios),  or  any  sinular  purposes, 
until  they  have  recdved  their  dues,  and  these  being  settled,  such  donations 
shall  be  left  entirely  to  their  free  will  and  disposition. 

SECTION  VI. 

Where  the  workmen  are  paid  by  weekly  rations  and  monthly  salaries,  the 
rations  supplied  must  be  of  good  wholesome  meat,  wheat,  mcuze,  Indian  com, 
junole,  (a  fruit  of  the  country),  salt,  red  pepper,  (capsicum),  and  such  other 
articles  as  may  be  usual,  according  to  fixed  and  exact  measures  and  weighti 
to  all  which  particular  attention  must  be  paid  in  the  visits,  (of  the  Territorial 
Deputations). 

*  literaUy,  the  rtrokafor  tellies  which  represent  Ike  wages  doe  to  them.    In  fntoie,  wogee 
will  be  nsed  in  the  tianiUtion,  as  being  a  more  familiar  expresskm. 

10 
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SECTION  VII. 

Each  workman  or  servant  of  the  mines,  referred  to  in  the  preceding  Sec- 
tion, must  keep  in  his  possession  a  paper,  in  which  shall  be  marked  the  parts 
of  his  monthly  salary  which  shall  have  become  due,  as  well  as  every  thing; 
which  he  may  have  received  on  account,  all  written  by  the  accountant, 
(JRayador*^^  or  paymaster  of  the  mine  and  establishmcDt  and  the  dollars  and 
reals  distinguished  by  circles,  lines  and  half-lines ;  so  that  each  workman 
may  adjust  and  understand  his  own  account,  and  have  a  proper  statement 
thereof  in  his  possession. 

SECTION  vm. 

The  duties  or  tasks  (tequiorv  tarean)  of  the  workmen  shall  be  assigned  by 
the  captain  of  the  J?arra«t,  who  must  attend  to  the  hardness  or  softness  of 
substance,  the  abundance,  scarcity  and  other  circumstances  of  the  work,  pro- 
ceeding with  the  greatest  justice  and  equity  in  moderating  the  S£ud  tasks,  in 
allowing  good  pay  to  those  employed  in  such  tasks,  and  in  encreasing  the 
same,  under  any  change  of  circumstances ;  and  in  case  any  party  should  com- 
plain of  any  particular  grievance  the  respective  Mining  Deputation  shall  pro- 
ceed to  redress  all  injuries  by  a  verbal  decree,  or  by  judicial  process,  if  the 
parties  cannot  otherwise  be  brought  to  an  agreement,  all  which  shall  be  done 
in  the  form  prescribed  by  Chapter  III.  of  these.  Ordinances. 

SECTION  IX. 

It  is  also  my  Boyal  will  that  no  supplies  shall  be  afforded  to  the  Indians  of 
allotment:^,  (repartimiento'),  in  order  that  immediately  on  concluding  their 
tasks  they  may  return  to  their  villages  and  habitations,  and  others  be  employ- 
ed in  their  stead  as  the  law  requires.  And  that  the  free  Indians  alone  may 
receive  supplies,  as  far  as  five  dollars  to  each,  conformably  to  an  act  granted 
by  my  Royal  Audiency  of  Mexico ;  although  in  cases  of  any  peculiar  urgen- 
cy, such  as  the  celebration  of  their  marriages,  or  the  funerals  of  their  wives 
or  children  I  permit  that  on  the  same  being  proved  to  the  satisfaction  of  the 
Mine-owner.  Administrator,  or  Overseer,  (^Mandon),  by  a  certificate  from 
the  curate  (of  the  parish  of  an  Indian  so  circumstanced),  he  may  be  furnish- 
ed with  what  is  necessary  for  such  purpose. 

*  Bayador,  literallj,  the  inspector  or  eeUlerof  the  rayaB  q£  tallies,  alluded  to  and  eiplained  ia 
Section  IIL  of  this  Chapter  ;  as  it  evidently  means  accountant,  in  fnlure  that  expression  will 
be  used  for  Bayador. 

t  These  Barras  are  the  shares,  twenty-four  in  number,  into  whicb  every  mine  is  divided. 

t  IndiM   de  repartimitnio,  the  Indians  who  are  lotted  in  division  from  time  to  tinae,  and  seBt 
to  work  in  the  mines ;  in  opposition  to  free  Indians. 
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SBCTION  X. 

Both  the  Mine-owners  and  the  workmen  shall  be  entirely  at  liberty  to  agree 
between  themselves  whether  they  shall  be  paid  for  their  work  by  the  task, 
by  a  share  of  the  profit,  (a  partido)^  or  by  salary  and  share  of  the  profit. 
Supposing  this  mutual  liberty  understood,  when  the  mine  is  not  worked  by 
share  of  the  profits  merely,  the  owner  or  administrator  shall  pay  the  work- 
men such  wages  or  salary  as  shall  be  conformable  to  the  First  Section  of  this 
Chapter ;  and  if,  when  the  arrangement  is  for  task-work,  any  one  of  the  la- 
bourers, called  Barretero8*j  having  finished  his  task,  shall  continue  volunta- 
rily for  all  or  part  of  the  time  remaining,  to  extract  further  ores,  the  Mine- 
owner  shall  not  be  obliged  to  pay  otherwise  than  in  money,  and  in  propor- 
tbn  to  his  daily  rate  of  wages,  for  all  such  ore  as  may  be  extracted.  But  if 
in  order  to  promote  and  stimulate  the  exertions  of  the  workmen,  the  Mine- 
owner  or  administrator  should  agree  to  pay  them  at  a  certain  rate  for  every 
sack  or  bag  (Jtenate)  of  metal  which  they  may  extract  beyond  their  task,  or 
to  pay  them  for  the  same  with  a  part  of  such  metal,  all  such  contracts  shall 
be  fulfilled  according  to  the  engagements  on  both  sides,  provided  the  circum- 
stances shall  not  have  materially  changed  in  the  opinion  of  the  respective 
Mining  Deputies ;  and  if  these  should  disagree,  the  respective  Substitutes 
shall  decide  according  to  the  rule  already  established  in  such  cases ;  but  in 
all  that  regards  the  terms  on  which  labourers  are  to  work  in  the  mines, 
whenever  there  shall  arise  any  dispute  between  them  and  the  master  or  stew- 
ard of  the  mine,  (^Mayordomo)^  which  may  occasion  injury  to  its  working 
and  progress,  and  consequently  to  the  State,  and  either  of  the  parties 
shall  make  an  appeal,  the  respective  Deputation  shall  decide  the  same,  and 
eventually  if  necessary,  the  said  Substitute,  conformably  to  the  practice  es- 
tablished in  the  mine  in  question,  or,  if  it  be  a  new  mine,  then  in  conformity 
with  the  practice  of  the  district. 

SECTION   XI. 

The  ore  extracted  in  the  course  of  the  task-work,  and  that  extracted  in 
working  for  a  share  of  the  ore,  shall  be  received  and  attested  by  the  account- 
ant, or  inspector,  or  other  person,  appointed  for  that  purpose  by  the  Mine- 
owner  ;  and  if  he  thinks  the  ore  delivered  by  any  labourer  as  his  share-work, 
better  or  purer  than  that  of  his  task,  they  shall  both  be  mingled  together  in 
the  presence  of  the  workman  interested,  and  shall  be  stirred  about  as  much 
as  he  may  desire,  in  order  that  he  may  chuse,  from  whatever  part  of  the  heap 
8o  mingled  he  may  prefer,  as  many  sacks,  bags,  or  measures  as  there  were 
in  his  share  before  such  mixture  was  made :  it  being  understood  that  no 
Mine-owner,  his  steward,  overseer,  or  other  servants  shall,  on  any  pretence 
"whatever,  prevent  the  labourers  interested  from  being  present  during  all 
these  proceedings,  or  cause  the  sacks  to  be  filled  from  any  other  part  of  the 
heap  than  that  which  the  said  labourers  shall  choose. 

*BttiT§iero,  literany,  a  peraon  employed  in  nicb  barras  or  sharee  as  are  explained  aboTe,  Sec- 
tion VIII.  Note. 
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SECTION  zn. 
The  Inspector  niay  ezamixie  all  those  vho  go  in  and  out  of  the  mines  ? 
obfterving,  uyith  the  greatest  ewe,  whether  they  are  in  a  state  of  intoxication, 
or  whether  they  carry  with  them  any  intoxicating  liquors ;  and  he  may  also 
renter  all  that  comes  in  or  out  of  the  mine  under  the  head  of  breakfasts, 
dinners,  &c. ;  and  if  he  should  discover  any  stolen  metal,  tools,  gunpowder, 
or  any  thing  of  the  like  kind,  he  shall  preventively  apprehend,  confine,  and 
secure  the  thief ;  and  thereby  give  notice  to  the  Territorial  Deputation,  in 
order  that  due  proceeding?  may  be  instituted,  conformably  to  the  regulations 
established  by  Chapter  III.  of  these  Ordinances. 

SECTION   XIII. 

Idle  persons  and  vagabonds^  of  whatsoever  cast  or  condition  they  may  be, 
who  shall  be  met  with  in  the  mining  districts,  or  the  nei^bouring  villages, 
may  be  seized  and  compelled  to  work  in  the  mines,  as  well  also  as  the 
labourers  who  from  mere  idleness  shall  have  withdrawn  themselves  from  this 
employment,  without  engaging  in  any  other ;  for  which  purpose  the  Mine- 
Owners  may  appoint  proper  officers,  (recogedores)  by  licence  of  the  Courts, 
and  the  Territorial  Deputations  of  the  districts,  as  usual  in  such  cases ;  but  it  is 
to  be  understood,  that  no  Spaniard,  or  Spanish  Mestizo,*  the  latter  being 
considered  as  a  Spaniard,  can  be  included  in  such  regulation,  as  both  one 
and  ^e  other  are  by  law  exempted ;  and  when  such  persons  have  incurred 
punishment  by  their  idleness  or  offences,  other  penalties  must  be  inflicted  on 
them,  by  the  proper  judge,  according  to  the  nature  of  their  offences. 

SECTION   XIV. 

In  the  distribution  and  allotment  of  the  Indians  of  the  Villages  near  the 
mining  districts,  commonly  called  the  Indians  of  the  Quatequil,  or  Mita,f 
to  the  reducing  establishments,  the  rights  and  pretentions,  acquired  at 
different  times  by  the  proprietors  of  such  establishments,  shall  be  maintained 
and  observed  in  those  which  are  in  a  course  of  working,  and  have  continued 
00  without  interruption ;  but  in  the  establishments  which  have  been  deserted 
and  abandoned,  and  whose  allotment  of  Indians  ma;  have  passed  to  others 


*  MmKbos  ore  a  mimed  race«  the  offspring  of  an  Eoropean  and  Indian:  they  are  mentioned 
by  Robertson  as  the  third  class  of  inhabitants  in  the  Spanish  Colonies. — See  Bob.  jSmer.  Vol. 
It.  p,  38. 

t  The  Mita,  or  compnlsory  labour  m  the  mines,  by  chosen  bands  of  Indians,  so  many  ont  of 
eyery  hundred,  is  by  Hnmboldt  said  to  be  wholly  abolished  in  New  Spain, — Bumb.  New 
Spain,  Vol.  I  p.  124. 

I  can  find  no  account  of  the  word  Mita.  Perhaps  the  number  of  Indians  taken  for  thia 
purpose  out  of  every  bnndred  may  haye  been  originally  the  half,  {mitrnd) ;  this  conjecture  is 
rendered  more  probable  from  the  circumstance  of  the  final  d  being  often  omitted  in  the  Spanish 
pronunciation. 
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more  recently  established,  the  latter  are  to  be  maintiUQed  in  the  possession 
of  the  same ;  and,  in  case  the  former  should  be  re-established,  the/  shall 
only  be  entitled  to  the  quatequil  of  such  villages  as  shall  have  before 
belonged  to  them,  and  shall  not  have  since  passed  to  other  establishments ; 
and  the  same  is  to  be  observed  in  respect  of  the  working  companies 
(^quadriUoi^^  both  of  mines  and  of  reducing  establishments:  but  in  neither 
case  shall  such  distributic^n  and  allotment  of  Indians  exceed  the  proportion 
of  four  out  of  every  hundred,  according  to  the  established  practice  in  New 
Sjpain,  and  in  order  that  the  Mitas  may  be  regulated  as  much  as  possible  in 
favour  of  the  Indians,  I  ordain  and  command,  that  in  the  execution  and 
fulfilment  of  the  law.  Article  1,  Chap.  15,  Book  6,  and  Article  4,  Chap.  15, 
Sock  7,  the  negroes  and  free  mulattoes,  who  wander  about  as  vagabonds,  and 
the  mestizos  of  the  second  class,  who  are  without  occupation,  may  be  com- 
pelled to  work  in  the  mines ;  and  that  criminals  condemned  to  hard  labour, 
and  not  excepted  by  the  preceding  section,  may  be  taken  to  work  in  the 
mines,  with  the  consent  of  the  Mine  Proprietors,  who  are  to  be  in  that  respect 
entirely  free,  either  to  admit  such  criminals  to  work  in  the  mines,  according 
to  the  greater  or  less  degree  of  facility  which  there  may  be  of  guarding 
them  during  the  intervals  of  their  occupation. 

SECTION  XV. 

Working  Companies  1)elonging  to  deserted  establishments  shall  not  be 
allowed  to  establish  themselves  in  villages,  even  though  they«may  construct 
a  chapel  and  erect  a  belfry,  because  by  so  doing  they  appropriate  to  themselves 
the  earth  and  water  intended  for  the  supply  of  such  establishment ;  thus 
impeding  and  wholly  preventing  its  re-establishment;  to  avoid  which  I 
desire  and  command  them  always  to  bear  in  mind  that  such  situation  may  be 
at  any  time  denounced,  and  in  case  of  works  being  reestablished  there, 
they  are  again  to  become  part  of  the  working  company,  and  to  be  dependant 
upon  the  proprietor  of  such  establishment. 

SECTION  XVI. 

The  labourers  belonging  to  working  companies  of  mines  or  establishments, 
shall  be  obliged  to  work  on  the  establishment  to  which  they  are  attached, 
rather  than  elsewhere,  and  shall  only  be  allowed  to  work  elsewhere  by  the 
consent  of  the  proprietor  of  such  establishment,  or  in  case  he  shall  have  no 
employment  for  them. 

SECTION  XVII. 

As  it  is  found  by  experience,  that  in  unproductive  mines  there  is  generally 
a  default  of  workmen,  by  reason  of  their  all  flocking  to  those  mines  which 
arc  in  a  course  of  working,  particularly  where  the  proprietors  allow  them  a 
share  of  the  produce,  thereby  interrupting  and  impeding  the  working  of  the 
other  mines  ;  for  remedy  thereof  I  ordain  and  command  that  the  Territorial 
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DeputatioiiS  shall  caase  such  workmen  as  are  in  a  vagabond  state,  and  not 
attached  to  any  establishment,  to  be  alternately  employed  in  each  of  these 
classes  of  mines,  so  that  they  may  enjoy  the  benefit  of  being  employed  in 
those  which  are  in  a  course  of  profitable  working,  and  not  deprive  the  others 
altogether  of  their  service  ;  with  the  same  view,  it  is  my  sovereign  will  that  no 
workman  going  from  one  mine  into  another,  shall  be  admitted  by  the  proprie- 
tor of  such  other  without  producing  a  certificate  of  good  behaviour  from  the 
master  he  has  left,  or  his  administrator  ;  otherwise  such  mine  proprietor  so 
admitting  him,  as  well  as  the  workman  himself,  shall  be  punished  in  propor- 
tion to  the  evil  intention  with  which  they  appear  to  have  acted  ;  the  observ- 
ance of  all  which  things  shall  be  strictly  attended  to  by  the  Territorial  De- 
putations, as  pertaining  to  their  jurisdiction. 

SECTION  XVIII. 

Workmen  who,  having  contracted  debts  while  working  in  any^mine,  shall 
engage  themselves  to  work  in  another,  may  be  compelled  to  return  to  the  for- 
mer, with  a  view  to  the  discharge  of  such  debt  by  their  labour  therein,  accord- 
ing to  the  fourth  Section  of  this  chapter,  unless  the  creditor  shall  consent  to 
accept  security  for  his  debt  from  the  proprietor  of  such  other  mine. 

SECTION  XIX. 

In  cases  of  thefts  committed  by  the  workmen  of  mines  on  the  establishments, 
whether  of  metallic  ores,  tools,  gunpowder,  or  quicksilver,  punishments  shall 
be  inflicted  according  to  the  nature  and  circumstance  of  the  offence,  and  the 
repetition  o?  the  same  ;  imposing  whatsoever  is  by  law  established,  and 
measuring  the  punishment  due  to  the  offences  of  the  Indians  by  the  damage 
sustained,  and  the  malice  evinced  ;  the  respective  judges  in  the  cognizance  of 
such  causes,  regulating  themselves  by  the  rules  Isdd  down  and  declared  hj 
Chapter  III.  of  these  Ordinances. 

SECTION  XX. 

Workmen  who,  for  slight  offences,  debts,  or  other  causes,  are  imprisoned 
according  to  custom,  and  remain  there  a  long  time  to  their  own  destruction, 
and  to  the  distress  of  their  families,  may  be  removed  from  prison,  and  placed 
to  work,  provided  that  in  the  mine  or  establishment  where  they  are  employed, 
there  may  be  the  means  of  securing  them  during  the  intervals  of  their  labour 
to  the  end  that,  after  setting  apart  a  proportion  of  their  gains  for  their  own 
support,  and  that  of  their  families,  the  rest  may  be  applied  to  the  discharge 
of  their  debts,  the  confirmation  of  their  marriages,  the  payment  of  pecuniary 
penalties,  and  the  satisfaction  of  parties  whom  they  may  have  aggrieved,  and 
of  all  this  the  proprietor  or  administrator  of  the  mine  or  establishment  must 
keep  a  clear  and  distinct  account. 
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SECTION  XXI. 

If  any  barretero,  or  other  workman,  or  person  servipg  in  the  mines,  shall 
work  improperly,  leaving  any  metal  adhering  to  the  surface  of  the  mine, 
or  in  any  other  manner  maliciously  concealiog  metal,  he  shall  be  punished  in 
the  manner  prescribed  by  Section  xix,  of  this  present  Chapter. 


CHAPTER   XIII. 

OF  THE  SUPPLY  OP  WATER  AND  PROVISIONS  TO  THE  MINES. 

SECTION  I. 

The  supply  of  water  for  drinking  being  an  object  of  the  greatest  impor- 
tance in  mining  districts,  I  ordain  and  command  that  its  introduction  thereto, 
the  preservation  of  its  source,  and  the  good  condition  and  cleanliness  of  the 
coDdoit  pipes  be  particularly  attended  to,  and  that  no  water  be  used  that  is 
impregnated  with  mineral  particles, 

SECTION  II. 

I  prohibit  most  rigorously  the  emptying  of  any  water  from  the  mine  drains, 
and  from  the  washing  places  of  the  works  and  smelting-houses,  into  the 
streams  or  aqueducts  by  which  the  population  is  supplied ;  and  I  command 
that  the  said  water  be  carried  off  by  canals  or  otherwise. 

SECTION  III. 

I  desire  and  command  that  in  the  immediate  neighbourhood  of  mining  dis- 
tricts, there  may  be  a  sufficient  number  of  grazing  places  and  watering  places 
for  the  cattle  which  work  the  machinery,  necessary  to  the  reduction  of  the 
metal  from  the  ore,  or  which  are  employed  in  the  transportation  thereof,  or 
who  shall  be  paid  for  the  same,  if  their  possession  be  lawful,  according  to  the 
valuation  of  a  surveyor  appointed  on  each  side,  and  of  a  third  in  case  of  dis- 
agreement ;  with  the  express  understanding,  however,  that  such  sales  shall 
only  happen  in  cases  of  lands  which  can  lawfully  be  granted,  and  to  the  ex- 
tent which  may  be  necessary  for  the  above-mentioned  purpose,  and,  as  to  any 
excess  over  and  above,  that  shall  only  take  place  with  the  free  consent  of  the 
owner  of  such  lands. 

SECTION  IV. 

All  persons  are  permitted  to  go  with  and  drive  the  said  cattle  through  all 
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common  and  public  lands,  meadows,  or  pastures  belonging  to  other  mining 
districts,  or  through  places  not  possessing  any  miues,  without  paying  any 
thing  on  that  account,  although  their  masters  may  not  reside  in  such  district ; 
and  they  shall  enjoy  the  like  exemption  from  such  payments  on  lands  belong- 
ing to  individuals  where  it  is  not  the  custom  for  other  passengers  or  mule 
drivers  to  pay  ;  but  where  it  is  the  custom  for  others  to  pay,  then  they  also 
shall  pay  what  is  usual  and  just ;  and  I  declare  that  persons  going  about  to 
search  for  mines  shall  be  allowed  to  have  one  beast  to  ride  on,  and  one  to 
carry  their  luggage,  without  paying  any  thing  for  their  pasture,  either  on 
public  or  private  property,  and  whether  it  be  customary  or  not  to  pay  for  the 
same  ;  but,  in  order  that  this  privilege  may  not  be  abused,  any  excess  shall 
be  watched  with  the  greatest  care,  and  if  such  be  cDmmitted,  to  the  prejudice 
of  a  third  person,  application  shall  be  made  to  the  reepectiye  Boyal  Court, 
for  the  proper  remedy. 

SECTION   V. 

'  In  order  to  restrain  any  extraordinary  rise  in  the  price  of  provisions  and 
clothing  in  the  mining  districts,  when  they  are  in  a  flourishing  state,  and 
that  the  same  may  be  equitably  regulated  according  to  the  circumstances 
which  ought  to  mfluence  it,  the  Territorial  Deputations  shall  make  proper 
representations  thereupon  to  the  Courts  of  the  District,  according  to  what  is 
laid  down  in  Section  xxxv.  of  Chapter  III.  of  these  Ordinances  ;  and  also 
for  the  restraining  and  punishment  of  monopolies,  extortions,  usuries,  and  all 
unfair  or  fraudulent  contracts  or  practices  whatsoever. 

■ 

SECTION  VI. 

All  persons  shall  be  at  liberty  to  carry  to  the  mines  maize,  wheat,  barlej, 
and  other  provisions  and  necessaries,  such  as  charcoal,  wood,  tallow,  hides, 
&c. ;  more  especially  whenr  they  have  been  sent  for  them  by  the  miners 
themselves  ;  and  for  this  purpose  I  grant  them  permission  to  bring  such  pro- 
visions from  all  cities,  towns,  villages,  and  establishments  whatsoever,  even 
if  situated  in  other  districts,  provinces,  or  governments,  provided  there  be 
just  cause  for  so  doing ;  and  therefore  I  command  all  governors  and  magis- 
trates of  the  different  places  not  to  obstruct  them  in  so  doing,  nor  to  allow  the 
price  of  such  articles  to  be  improperly  raised,  but  rather  to  assist  and  favour 
them,  in  order  that  the  mines  and  the  persons  employed  in  them,  may  be 
always  sufficiently  provided  with  what  is  necessary. 

SECTION  VII. 

Without  prejudice  to  the  jurisdiction  and  cognizance  granted  to  the  Royal 
Courts  by  Section  xxx.  of  Chapter  III.  of  these  Ordinances,  the  Territorial 
Deputations  are  to  be  allowed  frequently  to  visit  and  inspect  the  fountuns 
and  sources  which  supply  the  waters  for  puttmg  the  znaebinery  of  the  nunes 
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in  motion,  in  order  that  they  may  be  able  to  make  representations  thereupon 
to  the  said  Courts  as  occasion  may  require,  and  in  order  that  all  persons  may 
be  prevented  from  cutting  down  any  of  the  woods  in  tne  neighbourhood  which 
serve  to  protect  them,  or  clearing  them  away  for  tillage,  or  otherwise  reduc- 
ing them  ;  as  also  from  making  any  hollows  in  the  neighbourhood  lower  than 
the  waters,  or  doing  any  other  thing  by  which  they  may  be  drained  off,  or 
diminished  ;  but  on  the  contrary  that  they  may  be  cleansed  and  purified  with 
all  the  precautions  of  scientific  practice. 

SECTION  vin. 

The  said  Deputations  shall  likewise  take  care  that  the  rivers  and  streams 
preserve  their  ancient  courses  and  beds,  representing  to  the  Royal  Courts  in 
proper  time,  and  before  the  said  evils  shall  have  become  irremediable,  the 
impediment^  which  have  occurred,  either  from  the  current  leaving  islands, 
or  banks  which  change  the  direction  of  the  stream,  or  from  the  overflowing  of 
the  banks,  or  from  other  causes,  which  might  be  remedied  by  proper  diligenco 
in  many  cases ;  and,  to  the  end  that  the  provisions  of  this  and  the  preceding 
Section  may  be  carried  into  effect,  the  Deputies  and  the  Surveyor  of  each 
mining  district  shall  twice  in  every  year  visit  the  fountains  and  springs,  with- 
in their  boundaries,  once  just  before  the  rains,  and  once  immediately  after, 
carefully  examining  them,  and  if  they  find. that  they  require  any  cleansing, 
repairing,  alteration,  or  amendment,  in  order  to  preserve  their  proper  chan- 
nel and  direction,  they  shall  make  representation  thereof  to  the  Royal  Courts, 
who  shall,  with  the  intervention  of  the  said  Deputies  and  Surveyor,  order  the 
same  to  be  repaired  at  the  ezpence  of  the  owners  of  the  estates  and  others 
interested  in  such  waters ;  and  in  case  of  there  being  no  such  interested 
persons,  or  theii  contributions  not  being  sufficient,  the  said  Deputies  shall 
appoint  such  arbitrators  as  they  shall  consider  competent  and  impartial,  who 
are  to  determine  according  to  the  provisions  of  Section  xxxvi.  of  Chapter 
m.  of  these  Ordinances,  whether  or  no  such  repairs  shall  be  undertaken  at 
tlie  public  expence. 

SECTION    IX. 

To  the  end  that  the  high  roads  and  private  ways  necessary  for  the  inter. 
course  of  villages  in  the  neighbourhood  of  mines,  with  the  rest  of  the  district 
on  wluch  they  depend  for  supphes,  may  be  kept  in  as  good  and  secure  a  con- 
dition as  possible,  considering,  that  generally  those  in  the  immediate  neigh- 
bourhood of  the  mine  districts  are  much  broken  up,  difficult,  and  dangerous, 
particularly  during  th^  rainy  season,  I  ordain  and  command  that  the  Territo- 
rial  Deputations  shall  promote  this  important  object  by  all  the  means  in  their 
powrer,  before  the  respective  Royal  Courts,  by  carrying  the  same  into  effect, 
either  at  the  expence  of  the  owners  of  mines  or  establishments,  or  by  impos. 
ing  a  toll  upon  passengers  and  mule  drivers,  if  this  be  agreeable  to  the 
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)ractice  of  Bach  place,  or  in  any  other  manner,  provided  onlj,  that  the  Court 
he  guided  in  this  respect  bj  the  provisions  of  the  said  Section  xxxvi.  of 
Chapter  III. 

SECTION  X. 

For  the  better  preservation  and  security  of  private  roads  between  villages 
and  mines,  between  mines  and  mines,  and  also  between  mines  and  establish- 
ments, the  provisions  of  the  preceding  Section  shall  be  acted  upon,  even 
^though  such  works  ought  in  the  particular  case  to  have  been  effected  by  the 
owners  of  the  respective  mines  or  establishments ;  moreover,  the  Territorial 
Deputations  are  enjoined  to  visit  the  said  roads  frequently,  with  the  utmost 
attention  and  care,  inasmuch  as  the  said  roads  and  ways,  being  in  general 
narrow  and  broken,  are  rendered  still  more  dangerous  by  the  constant  traffic, 
carelessness,  and  negligence  of  those  who  frequent  them. 

SECTION   XI. 

As  to  rivers,  streams,  and  currents,  which  it  is  necessary  to  pass  over,  in 
order  to  go  to  or  from  the  mining  districts,  there  shall  be  builc  substantial 
bridges  of  stone  and  lime-work,  or  at  least  of  timber,  on  solid  foundations  of 
stone  and  cement,  which  are  more  proper  for  such  rivers,  as  those  which  run 
between  hi^h  grounds,  at  no  great  distance  from  each  other,  are  generally 
deep  and  rapid,  rather  than  of  great  width ;  for  the  necessity  of  their  coa* 
struction,  the  amount  of  their  expence,  and  the  ascertaining  of  the  parties 
upon  whom  such  expence  is  to  be  levied,  proceedings  are  to  be  had  accordinj^ 
to  Section  xxxv.  and  xxxvi.  of  Chapter  III.  of  these  Ordinances. 

SECTION  XII. 

The  mountains  and  woods  in  the  neighbourhood  of  mines,  are  to  be  used 
&r  the  purpose  of  providing  them  with  timber  for  their  machmery,  and  wiili 
wood  and  charcoal  for  the  reduction  of  the  ores,  and  the  same  is  to  be  under- 
stood with  regard  to  those  which  are  private  property,  provided  a  fair  price 
be  paid  to  the  owners ;  and  I  hereby  prohibit  all  persons  from  exporting  or 
removing  their  timber,  wood,  or  charcoal  from  their  respective  districts,  to 
others  which  might  be  more  properiy  supplied  elsewhere. 

SECTION   XIU. 

The  cutters  and  carriers  of  wood  shall  not  cut  at  any  other  time  nor 
deliver  in  any  other  manner  than  shall  be  prescribed  by  the  particular  regu* 
lations  which  are  to  be  drawn  up  by  the  Royal  Tribunal  General  of  Miners, 
by  which  they  are  to  be  regulated,  provided  that  these  regulations  shall  iu 
the  first  instance  be  approved  by  the  Viceroy,  and  authorized  by  my  Royal 
approbation. 


MINES  AND  MINING.  88 


SECTION   XIV. 

All  dealers  'm  wood  and  charcoal  are  strictly  prohibited  from  cutting 
young  shoots  for  fire-wood  or  charcoal,  and  I  ordain  that  plantations  of  young 
trees  shall  be  formed,  where  there  are  none ;  particularly  in  those  places 
where  there  have  been  such  plantations  formerly,  as  from  the  consumption 
and  failure  of  re-production,  the  two  species  of  wood  most  necessary  in  the 
working  of  mines  and  reduction  of  metals  have  become  scarce  ;  and  be  it 
understood,  in  order  to  attain  this  important  object  the  Royal  Tribunal  of 
Miners  shall  draw  up  particular  instructions  and  directions,  which  must  be 
observed  under  certain  penalties,  to  be  named  therein  for  that  purpose,  there 
being  the  same  necessity  for  the  approval  of  the  Viceroy,  and  my  approbation 
as  in  the  preceding  Section. 

SECTION  XV. 

Wells  of  salt  water  and  veins  of  rock-salt,  which  are  frequently  met  with 
in  some  mining  districts,  may  be  denounced,  the  greatest  care  being  used  to 
authenticafe  such  discoveries,  and  no  impediment  being  thrown  in  the  way 
th^eof  by  any  judge  or  individual ;  provided  however,  that  notice  thereof,  and 
of  such  denouncement,  be  given  to  the  superior  Government,  in  order  that 
they  may  take  account  of  and  determine  as  to  the  working,  and  distribution 
and  price  of  the  salt,  so  that  no  injury  shall  accrue  to  my  Royal  Revenue, 
and  that  the  miners,  and  more  particularly  the  discoverer  and  denouncer, 
may  derive  the  utmost  benefit  therefrom  ;  observing,  however,  that  the  In- 
dians, are  by  no  means  to  be  deprived  of  the  salt  works  which  are  conceded 
to  them  bj  law,  nor  prevented  from  the  use  thereof,  in  the  same  manner  as 
is  now  permitted  to  them. 

SECTION   XVI. 

The  judge  and  deputies  of  each  mine-establishment  shall  take  particular 
care  that  in  the  prices  of  timber,  wood,  charcoal,  hides,  tallow,  cordage,  salt, 
magistral,  (jsulphUe  of  iron)  (chaUc)^  ashes,  barley,  straw,  and  other  things 
'of  indispensable  necessity  in  the  working  of  mines,  the  sellers  thereof  shall  not 
act  with  extortion ;  for  which  purpose  the  said  judge,  acting  in  concert  with 
the  Territorial  Deputation,  shall  fix  the  prices  of  the  said  articles,  with  due 
regard  to  justice  and  equity,  so  that  neither  the  seller  shall  lose  the  regular 
profit  of  his  trade,  to  which  he  is  justly  entitled,  nor  fall  into  the  other  extreme 
of  demanding  exorbitant  prices,  which  would  paralyse  the  labour  of  miners, 
who,  generally  speaking,  are  not  in  flourishing  circumstances. 

SECTION   XVII. 

The  distribution  by  retail  or  parcelling  out  of  quicksilver  in  small  quantitieB, 
shall  be  provided  for  in  the  manner  directed  by  my  Royal  Orders  of  the 
12ih  of  November,  1778,  and  6th  of  October,  1774. 
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SECTION  XVIII. 

Whoever  shall  work  miBes  in  a  different  district  to  that  in  which  he  resides, 
and  shall  derive  considerable  advantage  from  such  working,  shall  be  obliged 
either  to  build  a  house  in  that  village  which  is  in  the  neighbourhood  of  his 
mine,  or  to  construct  some  work  of  public  utility  to  be  estimated  by  the 
Deputies  of  Miners,  and  shall  also  be  liable  to  all  the  charges  which  are  or 
ought  to  be  paid  by  the  miners  of  the  said  district. 

SECTION   XIX. 

No  dealer  or  miner  shall,  under  any  pretence,  whatsoever,  intercept  on 
the  roads,  the  sellers  of  fruit,  grain,  or  other  commodity,  even  though  they 
pretend  that  they  are  buying  for  their  own  consumption,  and  not  for  the 
purpose  of  selling  such  articles  again ;  but  I  grant  the  mine-owners 
liberty  to  purchase  such  articles  in  other  villages,  and  to  conduct  them,  on 
their  own  account,  to  the  mines,  and  I  permit  the  sellers  generally  to  carry 
{hem  thither  without  obstruction. 


CHAPTER    XIV. 

OF  THE  MILLEB8,  (MAQUILEROS)  PERSONS  WHO  REDUCE  ORES  FOB  THE 
MINERS  BY  AGREEMENT,  AND  PURCHASERS  OF  THE  METALS. 

SECTION  I. 

Considering  the  measures  which  may  best  promote  the  advancement  of 
the  mines,  as  well  the  increase  and  support  of  the  mining  population,  and 
observing  the  customs  which  have  hitherto  prevailed  in  New  Spain,  by 
which  it  is  permitted  to  all  persons  to  buy  and  sell  ores,  and  also  to  erect 
establishments  for  reducing  the  same,  although  they  may  not  themselves  be 
the  possessors  of  mines,  I  will  and  ordain  that  both  these  customs  be  kept  up 
and  encouraged,  provided  that  in  so  doing,  the  strictest  attention  be  paid  to 
the  enactments  of  the  eleven  following  Sections. 

-SECTION   II. 

All  persons  are  prohibited  from  purchasing  ores,  otherwise  than  in  the 
outer  courts  of  the  mines,  or  in  some  public-  place  adjoining  thereto,  within 
the  view,  and  by  the  permission  of  the  owner,  administrator,  or  accountant 
of  the  mine,  from  whom  such  purchaser  must  receive  a  ticket,  expressing 
the  day  on  which  the  metal  is  purchased,  its  weight,  quality,  and  price,  and 
whether  it  be  the  property  of  the  master,  or  of  any  person  working  or 
serving  in  the  mine. 
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SECTION   III. 

If  any  miner  sball  lay  information  of  any  of  his  metal,  which  has  been 
stolen,  being  in  the  possession  of  a  purchaser,  and  such  purchaser,  on 
examination  and  comparison  of  the  metal,  cannot  justify  himself  by  the 
production  of  such  a  ticket  as  is  mentioned  in  the  preceding  Section,  the 
same  shall  be  considered  as  having  been  stolen,  without  the  necessity  of 
farther  proof,  and  shall  be  restored  to  the  miner ;  but  if  the  latter  by  any 
other  means  shall  clearly  prove  it  to  have  been  stolen,  and  there  shall  have 
been  a  repetition  of  the  offence,  the  offending  party  shall  not  only  restore 
the  stolen  property  to  the  miner,  but  such  penalties  shall  be*  inflicted  on  the 
offender,  by  the  proper  judge,  as  are  directed  by  Section  xxix.  of  Chapter  III. 
of  these  Ordinances,  with  attention  to  the  nature  and  all  the  circumstances 
of  the  offence. 

SECTION  IV.  ^ 

No  one  shall  be  allowed  to  purchase  fr6m  persons  working  or  serving  in 
the  mines  quicksilver,  either  fused,  or  in  a  crude  state,  metallic  grains, 
gunpowder,  ashes,  chalk,  or  lead,  under  a  penalty  to  the  buyer  of  paying 
double  the  amount  thereof  on  conviction ;  and  to  the  seller,  of  being  severely 
punished,  according  to  the  nature  of  the  offence,  even  though  no  one  should 
come  forward  expressly  to  convict  him. 

SECTION  V. 

In  order  that  the  owners  of*  establishments  for  reducing  the  metals  may 
not  exorbitantly  raise  the  price  thereof,  to  the  prejudice  of  the  miners  ;  and 
on  the  other  hand,  may  not  £ul  to  realize  a  fair  profit,  I  ordain  and  command 
that  the  judges  of  the  respective  mining  districts  shall  every  year,  acting  in 
concert  with  the  Territorial  Deputations,  establish  and  fix  the  proper  dues  to 
be  taken  during  that  year  for  every  quintal  of  ore,  regulating  the  same  ac- 
cording to  the  price  of  timber,  of  iron,  and  of  labour,  and  of  whatever  else 
ought  to  be  considered  for  the  purpose  :  and  shall  establish  the  same  by  a 
table  of  fees,  which  is  to  be  prepared  under  the  authority  of  the  said  judges, 
and  to  be  affixed  to  and  exhibited  in  public  places,  and  to  be  kept  in  every 
establishment  where  metals  are  reduced  in  the  manner  here  mentioned,  and 
its  provisions  to  be  strictly  complied  with. 

SECTION  VI. 

The  said  reducers  are  on  no  account  to  charge  the  owners  of  the  metals  a 
higher  price  for  quicksilver  than  is  paid  for  it  in  the  same  district  by  those 
Mine-owners,  who  procure  it  on  their  own  account,  and  for  their  own  con* 
sumption. 
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SECTION  vn. 

In  the  article  of  salt,  magistral,  chalk,  powder  of  lead,  charcoal,  wood? 
and  other  ingredients,  used  in  fhe  reduction  of  metal  by  quicksilver,  or  by 
fire,  the  said  reducers  shall  not  be  allowed  to  take  more  than  twelve  per  cent, 
profit  on  the  actual  price  at  which  they  may  be  bought  at  first  cost  by  those 
who  purchase  them  on  their  own  account,  and  for  their  own  consumption. 

SECTION   VIII. 

The  tickets  which  are  usually  given  to  owners  of  metal,  containing 
an  account  of  the  expences  and  produce,  arc  not  only  to  express  the  same 
generally,  but  are  to  particularize  the  reducing  expences,  the  price  of  each 
ingredient,  the  price  of  the  labour,  the  consumption  of  quicksilver,  and  the 
produce  of  gold,  etc.  and  must  be  signed  by  the  owner  and  administrator  of 
the  establishment,  and  by  the  amalgamator  or  smelter,  and  in  tJie  event  of 
any  of  the  preceding  Sections  being  transgressed,  proceedings  shall  be  had 
by  the  production  of  such  ticket  against  the  owner  or  administrator  of  the 
establishment,  so  .as  to  identify  the  owner  of  the  metal ;  and  if  intentional 
fraud  shall  be  proved  against  them,  they  shall  pay  him  three  times  the  value. 

SECTION   IX. 

No  reducer  of  metal  shall  compel  the  owner  of  metals  to  pay  the  costs  of 
reduction  with  the  silver  or  gold  so  reduced,  but  only  in  money ;  but  if  there 
shall  have  been  an  agreement  to  pay  in  bullion,  the  same  is  to  be  taken  at  its 
full  value  without  any  premium  or  reduction  ;  and  the  same  thing  is  to  be 
observed  with  respect  to  the  amalgam,  (^silver  and  mercury  combined)^  which 
it  may  be  sometimes  necessary  to  leave  at  the  establishment  as  a  pledge 
during  the  continuance  of  such  agreement. 

SECTION  X. 

In  order  to  prevent  the  frauds  and  impositions  which  frequently  arise  from 
the  uncertmnty  of  the  reduction  by  quicksilver  and  by  fire,  sometimes  to  the 
injury  of  the  owners  of  the  metal,  by  taking  away  part  of  the  silver  or  gold 
produced ;  sometimes  to  the  injury  of  the  reducers,  when  the  metal  is  not 
sufficient  to  pay  the  costs  of  its  reduction,  I  order  and  command,  that,  until 
the  establishment  of  a  Public  Office  in  the  Mining  Districts,  which  ought  to 
be  done  as  soon  as  possible,  for  the  reduction  by  way  of  assay  of  one  or  more 
quintals  of  metal,  for  the  purpose  of  ascertaining  its  intrinsic  richness,  either 
the  owner  of  the  metal,  or  of  the  reducing  establishment,  when  he  shall  en- 
tertain any  doubts  concerning  the  results  of  the  reduction,  may  choose  out 
and  have  deposited  one  or  more  quintals  of  the  metal,  to  be  reduced  after- 
wards for  his  satisfaction,  by  surveyors  appointed  in  the  usual  manner,  one 
on  each  side,  and  a  third  in  case  of  their  disagreement. 
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SECTION  XI. 

With  the  same  view  that  directed  the  preceding  Section,  no  owner  of 
metal,  who  sends  it  to  he  reduced  by  such  an  establishment,  belongmg  to 
another  person,  &hall  be  prevented  from  attending  either  personally,  or  by  a 
con^dential  agent,  all  the  operations  of  the  reduction,  from  making  trials, 
from  assaying  any  part  of  the  mass  in  various  ways,  and  doing  every  thing 
else  that  he  may  think  conducive  towards  the  better  reduction  of  the  metal^ 
or  the  satisfying  himself  of  the  manner  in  which  it  is  done. 

SECTION  XII. 

The  amount  of  carriage  to  be  paid  to  the  mule  drivers,  upon  metals  taken 
from  the  mines  to  the  establishments,  whenever  any  excessive  charge  is  made, 
shall  be  settled  by  the  judge  of  the  district,  acting  in  concert  with  the  Terri- 
torial Deputations,  having  a  due  regard  to  justice  and  equity,  and  making  a 
difference  between  the  dry  and  rainy  seasons. 

SECTION  XIII. 

And  if  any  of  the  sidd  mule  drivers  shall  be  proved  to  have  stolen  or  sold 
any  of  the  metal  on  the  roads,  replacing  the  same  by  other  materials,  they 
shall  be  proceeded  against  accordingly,  by  the  proper  judges,  and  Section 
XXIX.  of  Chapter  III.  of  these  Ordinances,  shall  be  observed  in  the  infliction 
of  penalties  on  such  persons ;  and  also,  in  case  of  the  offence  being  repeated, 
always  with  due  regard  to  the  nature  and  character  of  the  offence,  deciding 
the  same  according  to  law,  and  in  the  form  prescribed  in  said  Chapter  III. 
and  be  it  understood,  that  if  any  of  the  cases  comprised  in  Section  xiii.  of 
tins  Chapter,  the  imposition  of  penalties,  or  the  loss  of  property,  beasts  of 
burthen,  or  other  thing  whatever,  come  under  consideration,  proceedings  shall 
be  had  according  to  Section  xxxi|.  of  Chapter  III.. 


CHAPTER    XV. 

OF   THE    CONTRACTORS   FOR   StTPPLYTNG   MINES,    (WITH   MONEY  AND 
OTHER  ARTICLES.)  AND  OF  THE  DEALERS  IN  (GOLD  AND)  SILVER. 

*     SECTION   I. 

It  often  happens  that  Mine-owners  carry  on  the  works  in  their  mines  with 
the  capital  of  other  persons,  either  because  they  have  not  at  first  sufficient 
fnnds  of  their  own,  or  from  having  exhausted  their  own  funds  in  various  op- 
erations, before  the  extraction  of  sufficient  metal  to  make  them  a  return,  and 
in  such  eases  they  are  in  the  halnt  of  agreeing  with  contractors  for  supplies, 


8  8  .  SPANISH  AND  MEXICAN  LAW. 

(^Aviadorei)^  in  one  of  two  methods ;  either  hj  letting  them  have  the  gold 
and  silver  which  thej  may  extract,  at  a  price  somewhat  below  the  real  valae, 
leaviDg  the  said  contractors  the  benefit  of  the  difference,  which  method  is 
called  allamng  a  premium  upon  the  metahy  (aviar  apremio$  de  platas),  or 
by  giving  the  contractor  a  share  in  the  mine,  making  him  a  perpetual  propri- 
etor thereof,  or  of  the  metals  for  a  certain  time,  bi/  a  species  of  partnership  ; 
and  whereas,  the  necessities  of  the  Miners,  and  the  facility  of  some  of  the 
contractors  often  lead  to  contracts,  which,  being  unjust  or  usurious,  or  ill 
understood  from  the  beginning,  or  appealed  against  by  one  or  other  of  the 
parties,  give  rise  to  litigation,  which  suspends  the  supplies,  and  occaaons 
injury  to  the  mines,  and  the  loss  of  the  capital  laid  out  upon  them ;  it  is  my 
sovereign  will  and  pleasure,  that  no  Mine-owner  shall  conclude  any  agree- 
ment for  supplies  without  a  regular  signed  contract,  leaving  it  at  his  option 
to  complete  the  same,  or  not,  before  a  notary  or  witnesses ;  and  no  agree- 
ments that  may  be  entered  into  without  such  signed  contract  shall  be  capa- 
ble of  being  enforced,  but  such  cases  to  be  determined  according  to  the 
general  rules. 

SECTION  II. 

In  all  agreements  of  the  first  mentioned  kind,  (d  premios  deplata)^  atten- 
tion and  consideration  must  be  given  to  the  number  of  marks*  in  each  delivery, 
and  how  often  such  deliveries  take  place,  so  that  if,  through  any  accidental 
circumstances  in  the  mine,  the  number  of  deliveries  should  increase  or  dimin- 
ish considerably,  either  of  the  contracting  parties  may  be  allowed  to  increase 
or  diminish  the  premium  upon  the  metals,  without  violating  the  ori^nal  con- 
tracts in  other  respects ;  for  which  purpose  in  the  instrument  as  originally 
drawn  up,  the  number  of  annual  deliveries  shall  be  specified,  and  the  number 
of  marks  in  each  delivery ;  or  the  parties,  if  they  please,  may  renounce 
altogether  any  right  to  avail  themselves  of  such  accidents  as  are  above  men- 
tioned, in  which  cases  the  original  contracts  shall  remain  in  force  for 
all  purposes. 

SECTION   III. 

K  the  Mine-owner  shall  secure  to  the  Mine-contractor,  a  certain  sum  for 
the  supplies,  either  by  deposit,  or  security,  to  the  satisfaction  of  the  contractor, 
the  latter  shall  not  receive  in  the  way  of  premium  more  than  would  amount 
to  five  per  cent,  per  annum  on  the  capital  advanced. 

SECTION   IV. 

The  contractors  shall  furnish  the  supplies  in  ready  money,  or  in  bills  pay. 
able  without  discount  or  loss,  or,  if  the  Mine-owners  should  prefer  having 
goods  and  effects  such  shall  be  delivered  to  him  of  a  good  qusdity,  and  in  a 
good  condition ;  and  at  the  price  at  which  they  could  be  bought  for  ready 
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money,  at  the  place  where  the  contractor  resides,  and  in  no  other  manner 
whateoever. 

SECTION  V. 

Risks  and  accidents  happening  upon  the  road  in  the  transport  of  supplies, 
and  the  freight  and  (excise)  duties  payable  upon  the  supplies,  shall  be  at  the 
ezpence  of  the  Mine-owner,  where  the  contract  is  by  premium  upon  the 
metals ;  but  where  the  contract  is  in  the  way  of  partnership,  such  costs  shall 
be  at  the  expence  of  both,  unless  any  other  mode  be  particularly  expressed 
in  the  deed  of  agreement. 

SBCTION  VI. 

In  case  of  the  capital  supplied  being  entirely  expended,  or  of  a  part  "of  it 
not  being  covered  by  the  remaining  effects,  the  Mine-owner  shall  not  be  res- 
ponsible for  the  same,  in  his  person,  nor  in  any  other  property  which  he  may 
possess,  excepting  only  that  connected  with  the  mine,  and  tlie  reducing  es« 
tablishment,  supposing  this  latter  to  be  erected  out  of  the  capital  advanced ; 
but  the  mine,  and  the  effects  and  profits  thereof,  after  deducting  the  expen- 
ces,  shall  go  to  the  payment  of  the  contractors  one  after  another,  beginning 
with  the  last  or  most  recent ;  be  it  understood,  however,  that  this  being  a 
privilege  granted  by  the  law  only  to  creditors  who  advanced  second  supplies 
fcrr  the  restoring  and  refitting  of  mines,  it  is  necessary  that  the  three  quali- 
fications should  all  concur,  in  order  to  its  being  enjoyed ;  but  if  the  Mine- 
owner,  firom  actual  necessity,  shall  abandon  the  mine,  without  any  fraudulent 
intention,  and  having  ^ven  notice  thereof  to  the  creditors,  it  shall  not  remain 
liable  for  former  claims,  when  it  is  in  the  hands  of  the  new  possessor ;  and  it 
is  further  declared,  that  if  the  capital  supplied  to  such  mines,  and  in  regard 
to  which  such  deficiency  occurs,  has  not  been  furnished  in  the  way  of  part- 
nership, between  the  contractor  and  Mine-owner,  in  whioh  case,  the  profit  or 
loss  is  to  be  in  common  between  them,  but  in  the  way  of  loan,  and  the  Mine- 
owner  shall  have  made  his  property  answerable,  either  by  choice,  or  because  the 
contractor  required  it  for  greater  securiiy ;  under  such  circumstances,  the 
said  obligation  shall  remm  complete  in  all  its  parts,  notwithstanding  the  gen- 
eral provisions  of  this  section. 

SBCnON  VII. 

If  no  agreement  shall  have  been  made  at  first,  as  to  the  mode  of  securing 
the  advances  contracted  for,  when  they  are  supplied  in  the  way  of  premium 
upon  the  metal ;  the  contractor  shall  not  require  the  same  in  auy  manner 
prejudicial  to  the  Mine-owner  in  the  working  of  his  mine,  by  cutting  off  the 
supplies :  nor  shall  he  be  ( bliged  to  receive  back  from  the  Mine-owner  in  small 
sums,  the  supplies  he  may  have  advanced. 

12 
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SBonoif  vm. 

Alihoagh  the  Mine^wner  may  not  have  observed  at  any  time  that  his  rilfar 
contains  a  miztore  of  gold,  the  separation  of  which  from  the  silver  would  be 
expensive ;  or  that  there  be  silver  amongst  the  gold  of  a  baser  quality,  and 
the  contractor  shonld  have  discovered  the  same,  either  by  assaying  or  other 
method  ;  be  it  understood  that  the  profit  thereof  shall  not  go  to  the  uud  oon* 
tractor,  but  shall  be  placed  to  the  credit  of  the  Mine-owner,  or  proprietor  of 
the  metal,  in  the  account  kept  between  him  and  such  contractor. 

BEcnoK  IX. 

When  the  contract  of  supply  is  made  in  the  way  of  partnership  in  the  prop- 
erty of  the  mine,  be  it  understood  that  the  capital  invested,  until  the  time 
when  there  shall  be  a  surplus  profit  over  and  above  the  expences,  is  not  to 
be  immediately  deducted  from  the  profits,  with  preference  to  the  contractor, 
but  the  profits  are  to  be  divided,*  the  capital  remaming  so  invested  during 
tibe  continuance  of  the  partnership,  (mientraM  no  ie  $epare  la  eompama)' 

sxcnoN  z. 

The  Merchants  or  Dealers  in  silver  who  receive  it  without  having  ad?an^ 
ed  any  thing  to  the  owners,  or  encountered  any  risk,  shall  pay  for  it  at  the 
full  value,  and  if  they  give  in  exchange  for  it  any  goods,  the  latter  shall  be 
charged  at  the  regular  price,  and  shall  be  of  good  quality ;  and  I  strictly  o^ 
dain  aiid  command  that  the  said  Merchants  or  Dealers  in  silver  shall  receive 
it  from  the  Mine  Owners,  bebg  assayed,  and  the  fifth  part  deducted  there- 
from (as  Boyal  duty)  conformably  to  law,  and  as  repeatedly  enacted  by  Bojal 
Decrees,  in  order  to  prevent  its  being  illegally  cUsposed  of  in  any  of  the  ^- 
ferent  ways  in  whidi  my  Boyal  rights  are  infringed :  And  I  fiirttter  declare 
that  in  those  districts  where  such  assaying  or  deducting  of  the  fifkh  part  can- 
not conveniently  be  managed,  on  account  of  their  distance  from  ^e  Boyal 
treasuries  or  marking  offices,  the  Merchants  or  Dealers  shall  bind  themselves 
before  the  Boyal  Court  and  Territorial  Deputation,  to  take  the  metal  forth- 
.  with  to  the  office  (caxii)  of  the  district,  in  order  to  fulfil  the  said  obligation 
of  paying  any  Boyal  dues,  and  to  verify  the  preformance  of  the  like  as  re- 
gards quicksilver,  according  to  the  establised  custom  m  New  Spain,  the 
said  court  and  Deputation,  allowing  them  a  certain  time  for  carrying  all  this 
into  effect,  and  ^ving  notice  of  the  said  obligation  to  the  Boyal  officers  whom 
it  may  concern,  so  that  if  the  said  persons  should  fail  to  fulfil  the  same,  such 
silver  shall  be  deemed  to  be  confiscated,  and  the  said  officers  shall  take  steps 
io  obtain  possession  of  it,  and  to  inffict  the  other  penalties  imposed  by  the 
laws  upon  the  defirauders  of  my  Boyal  rights* 

*  It  matt  be  undentood,  I  jtfetnme,  that  the  prafite  aie  to  be  diTidfd  in  proportion  to  tht 
nnmber  of  bairaa  or  iharei  lo  held  in  partnenhip  bj  tiM  supplier. 
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SECTION  XI. 

All  the  Merchants  of  the  mining  districts  shall  keep  a  correct  and  light 
balance  and  scales,  in  which  only  all  the  silver  and  gold  shall  be  weighed ; 
and  thej  shall  never  use  for  this  purpose  steel-jards,  however  large  the 
masses  or  quantities  of  the  metal  may  be ;  and  they  must  also  keep  weights 
marked  and  properly  adjusted  according  to  those  which  they  have  received 
from  the  proper  Royal  authorities ;  and  I  permit  the  respective  Deputies  to 
inspect  the  same  from  time  to  time,  (without  prejudice  to  the  regular  inspeo-' 
tion  by  the  Royal  Court  and  public  Magistrate),  and  to  take  care  that  the 
weighing  be  always  justly  and  correctly  performed,  to  the  end  that,  in  case 
any  fraud  should  be  discovered,  and  also  in  case  of  the  repetition  of  such 
fraud,  proceedings  may  be  had  before  the  competent  Jloyal  Court  for  the 
imposition  of  penalties  proportioned  to  the  nature  and  character  of  the  offence, 
the  said  Court  hearing  and  receiving  information  on  the  subject  from  the 
Deputies  of  the  District. 

SECTION  xn. 
All  the  working  Miners  must  keep  their  tools  and  utensils  marked,  and  if 
any  one  shall  purchase  them  from  any  workmen,  or  receive  theln  in  pledge, 
be  shall  pay  for  them  double  the  value. 

SECTION  xin. 
The  aforesiud  merchants  and  contractors  may,  for  their  satisfaction,  and 
that  of  the  owner,  heat  the  blocks  or  ingots  of  silver  (mixed  with  quicksilver) 
over  a  charcoal  fire,  but  not  over  a  flame,  or  in  any  manner  by  which  it  might 
be  reduced  to  a  state  of  fusion,  except  in  crucibles  ;  and  they  may  also  be 
allowed  to  separate  them  so  as  to  examine  them  within,  but  this  must  be  done 
11  well  as  trying  its  quality,  by  heating  it  upon  a  counter,  or  m  such  mannw 
ibat  the  owner  may  be  able  to  collect  and  oarrj  away  all  the  waite  and  re- 
fuse fragments  of  his  nlver. 

SECTION  xrv. 
Every  contractor  has  the  right  of  appointing  at  any  time  an  inspector  (in, 
terventar)  to  any  Mine-owner  whom  he  contracted  to  supply,  although  it  be 
not  so  expressed  in  the  contract ;  but  be  it  understood,  that  such  interventor 
is  only  to  attend  to  the  correctness  of  the  accounts,  and  to  have  power  over 
the  money  and  effects ;  but  not  to  interfere  with  or  obstruct  the  working  of 
the  mine,  which  belongp  entirely  to  the  mine  owner ;  he  may,  however  defer 
the  carrying  on  of  the  operations,  by  presenting  an  account  to  the  Deputies, 
requesting  the  Appointment  of  surveyors,  but  this  only  in  cases  which  will 
admit  of  such  delay. 

8B0TI0N  XT. 

Whereas  i]ie  operalioDS  of  mines  in  %  course  of  working,  particularly  where 
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they  relate  to  the  dnuning  thereof,  cannot  be  impeded  without  great  injury, 
I  command  that  if  the  contractor  for  furnishing  supplies  from  time  to  time 
shall  neglect  to  provide  them  in  such  manner  that  at  the  proper  time  of  pay- 
ing the  wages  (rat/as)^  there  shall  not  be  sufficient  to  pay  them,  and  the 
Mine-owner  foreseeing  this  event,  shaU  have  called  upon  the  contractor  ac- 
cordingly, and  given  notice  thereof  to  the  Deputation,then  not  only  the  wages 
shall  be  paid  with  the  best  furnished  part  of  the  nunc,  and  even  with  the  very 
implements  and  utenals,  but  the  Mine-owner  shall  be  entitled  to  demand  im- 
mediate execution  against  the  contractor  for  what  is  due  to  him,  and  to  apply 
for  money  to  any  other  person,  or  treat  with  a  new  contractor,  whose  claim 
shall  be  preferred  to  that  of  the  preceding  one,  whenever  the  mine  begins  to 
yield  a  profit. 

SECTION    XVI. 

Those  who  under  pretence  of  obtaining  supplies  of  mining  operations,  shall 
m  any  way  misapply  the  capital  and  effects  furnished  to  them  for  that  purpose, 
shall  not  only  be  bound  in  their  persons,  and  all  their  property,  for  Uie 
repayment  of  the  same,  and  for  all  damage  done,  or  interest  due  to  tJbe  party, 
without  bemg  allowed  the  privilege  of  miners,  or  any  other  whatsoever,  but 
shall  be  punished  in  manner  suitable  to  the  nature,  heinousness,  and  circum- 
stances of  the  offence ;  more  particularly  so,  if  they  shall  have  received  the 
advances  in  confidence  or  trust,  all  this  being  regulated  by  the  dispositions 
of  Section  xxix.  of  Chapter  III. 

SECTION  xvu. 

The  searchers,  (^cateadares)  workers  who  are  paid  by  receiving  part  of 
the  metal,  (buscones)  and  labourers  in  general,  and  other  persons  who  shall 
offer  stones  and  specimens,  falsely  pretending  that  the  same  are  the  produce 
of  a  mine,  thereby  soliciting  supplies  for  such  supposed  mine,  with  intent  to 
defraud  and  deceive  the  unwary,  shall  be  punished  with  all  the  rigour  of  the 
law,  according  to  the  circumstances,  heinousness,  and  maliciousness  of  the 
offence,  to  be  proved  before  the  proper  court,  according  to  the  provimons  of 
Section  xxix.  of  Chapter  III.  of  these  Ordinances. 


■  ■ 


CHAPTER    XVI. 

QP  THE  FUND  AND  BANK  OF  SUPPLIED. 

SECTION  I. 

Whereas  by  my  above-quoted  Royal  Decree,  of  the  1st  of  July,  1776, 1 
was  pleased  to  relieve  the  body  of  miners  of  New  Spwn  from  the  double 
duty  of  one  real  in  each  mark  of  silver,  formerly  paid  to  my  Royal  Treasury, 
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under  the  name  of  Seigniorage,  granting  them,  at  the  same  time,  the  right 
of  imposing  upon  their  silver  the  half,  or  two  third  parts,  of  the  said  contri- 
bution, for  the  purpose  of  aiding  and  promoting  the  new  and  respectable 
establishment  to  which  these  Ordinances  have  reference ;  and  considering  at 
the  same  time  that  the  destination  of  the  same,  most  conformable  to  my 
beneficent  intentions  in  this  respect,  would  be  the  formation  of  a  fund  for 
advancing  supplies  to  the  mines,  the  present  insecure  and  fluctuating  state 
of  the  mines  in  general  being,  for  the  most  part,  occasioned  by  the  want  of 
capital,  with  the  lud  of  which  there  is  no  doubt  thej  would  be  put  in  a  more 
secure  and  flourishing  condition,  to  the  great  advantage  of  my  Bojal 
Treasury  and  of  the  public.  For  these  purposes,  and  keeping  in  view 
the  proposition  laid  before  me  by  the  Royal  Tribunal  of  the  important  body 
of  the  said  miners,  I  have  thought  proper  to  decree  and  command,  that  all 
the  silver  entered  in  my  Royal  ^lint  in  Mexico,  or  in  any  other  that  may  be 
established  in  the  Kingdom  of  New  Spain,  and  all  silver  that  shall  be  remitted 
to  those  in  Spain  on  account  of  individuals,  (and  which  must  at  all  times  have 
been  at  fir^t  assayed,  and  the  fifth  part  deducted)  shall  henceforward  pay 
two  thirds  of  a  real  Qprohahly  per  mark)  towards  the  formation,  preservation, 
and  increase  of  a  fund  for  the  mines,  and  that  no  Mine-owner  whatever,  shall 
be  exempted  from  such  contribution,  not  even  those  to  whom  for  any  just 
cause  I  may  have  granted,  or  may  in  future  grant,  a  remission  or  diminution 
of  the  duties  on  metal,  which  appertain  to  my  Royal  Treasury. 

SECTION  II. 

The  management,  collection,  and  custody  of  the  monies  to  be  raised  in 
this  manner,  shall  be  always  at  the  disposal,  and  under  the  controul,  of  the 
said  important  body  of  miners,  to  whom  they  belong,  by .  means  of  their 
Royal  Tribunal  General  in  Mexico,  which  represents  them :  after  deducting 
from  these  monies  whatever  may  be  necessary  for  the  support  of  the  said 
Royal  Tribunal,  and  of  the  college,  and  for  the  instruction  of  young  persons 
intended  for  the  mining  business,  of  which  mention  will  be  made  hereafter ; 
and  all  extraordinary  and  particular  expences  which  may  be  incurred  for  the 
common  interest  and  advantage  of  the  said  body  of  Miners,  all  the  rest,  and 
the  successive  augmentations  thereof,  shall  be  entirely  devoted  to  furnishing 
supplies  for  the  working  of  the  mines  throughout  the  kingdoms  and  provinces 
of  New  Spun,  a  bank  being  established  for  that  purpose,  according  to  the 
regulations  laid  down  in  the  following  Sections. 

SECTION   III. 

For  the  management  and  business  of  the  said  bank,  there  shall  be  one 
principal  factor,  or  more  if  necessary,  a  person  of  intelligence  and  experience 
in  the  method  of  supplying  mines  by  contract,  who  shall  be  subject  to  and 
dependent  upon  the  Royal  Tribunal  Oeneral  of  the  Miners,  and  be  appointed 
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they  relate  to  the  draining  thereof,  cannot  be  impeded  without  great  injury, 
I  command  that  if  the  contractor  for  furnishing  supplies  from  time  to  time 
shall  neglect  to  provide  them  in  such  manner  that  at  the  proper  time  of  pay- 
ing the  wages  (rayas),  there  shall  not  be  sufficient  to  pay  them,  and  the 
Mine-owner  foreseeing  this  event,  shall  have  called  upon  the  contractor  ac- 
cordingly, and  given  notice  thereof  to  the  Deputation,then  not  only  the  wages 
shall  be  paid  with  the  best  furnished  part  of  the  nune,  aud  even  with  the  very 
implements  and  utensils,  but  the  Mine-owner  shall  be  entitled  to  demand  im- 
mediate execution  against  the  contractor  for  what  is  duo  to  him,  and  to  apply 
for  money  to  any  other  person,  or  treat  with  a  new  contractor,  whose  claim 
shall  be  preferred  to  that  of  the  preceding  one,  whenever  the  mine  begins  to 
yield  a  profit. 

SECTION    XVI. 

Those  who  under  pretence  of  obtaining  supplies  of  mining  operations,  shall 
in  any  way  misapply  the  capital  and  effects  furnished  to  them  for  that  purpose, 
shall  not  only  be  bound  in  their  persons,  and  all  their  property,  for  the 
repayment  of  the  same,  and  for  all  damage  done,  or  interest  due  to  the  party, 
without  bemg  allowed  the  privilege  of  miners,  or  any  other  whatsoever,  but 
shall  be  punished  in  manner  suitable  to  the  nature,  heinousness,  and  circum- 
stances of  the  offence ;  more  particularly  so,  if  they  shall  have  received  the 
advances  in  confidence  or  trust,  all  this  being  regulated  by  the  dispoeitions 
of  Section  xxix.  of  Chapter  III. 

SECTION  XVII. 

The  searchers,  (^cateadaresy  workers  who  are  paid  by  receiving  part  of 
the  metal,  (htisoanes)  and  labourers  in  general,  and  other  persons  who  shall 

offer  stones  and  specimens,  falsely  pretending  that  the  same  are  the  produce 
of  a  mine,  thereby  soliciting  supplies  for  such  supposed  mine,  with  intent  to 
defraud  and  deceive  the  unwary,  shall  be  punished  with  all  the  rigour  of  the 
law,  according  to  the  circumstances,  heinousness,  and  maliciousness  of  the 
offence,  to  be  proved  before  the  proper  court,  according  to  the  provisions  of 
Section  xxix.  of  Chapter  Til.  of  these  Ordinances. 


CHAPTER    XVI. 

qP  THE  FUND  AND  BANK  OF  SUPPLIES. 

SBCTION  I. 

Whbbieas  by  my  above-quoted  Royal  Decree,  of  the  1st  of  July,  1776, 1 
was  pleased  to  relieve  the  body  of  miners  of  New  Spain  from  the  double 
duly  of  one  real  in  each  mark  of  silver,  formerly  paid  to  my  Royal  Tieaaary, 
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under  the  name  of  Seigmorage,  granting  them,  at  the  Bame  time,  the  right 
of  imposing  upon  their  silver  the  half,  or  two  third  parts,  of  the  siud  contri- 
hution,  for  the  purpose  of  aiding  and  promoting  the  new  and  respectable 
establishment  to  which  these  Ordinances  have  reference ;  and  considering  at 
the  same  time  that  the  destination  of  the  same,  most  conformable  to  mj 
beneficent  intentions  in  this  respect,  would  be  the  formation  of  a  fund  for 
advancing  supplies  to  the  mines,  the  present  insecure  and  fluctuating  state 
of  the  mines  in  general  being,  for  the  most  part,  occasioned  bj  the  want  of 
capital,  with  the  aid  of  which  there  is  no  doubt  thej  would  be  put  in  a  more 
secure  and  flourishing  condition,  to  the  great  advantage  of  my  Royal 
Treasury  and  of  the  public.  For  these  purposes,  and  keeping  in  view 
the  proposition  laid  before  me  by  the  Royal  Tribunal  of  the  important  body 
of  the  said  miners,  I  have  thought  proper  to  decree  and  command,  that  all 
the  silver  entered  in  my  Royal  ^iint  in  Mexico,  or  in  any  other  that  may  be 
established  in  the  Kingdom  of  New  Spain,  and  all  silver  that  shall  be  remitted 
to  those  in  Spain  on  account  of  individuals,  (and  which  must  at  all  times  have 
been  at  first  assayed,  and  the  fifth  part  deducted)  shall  henceforward  pay 
two  thirds  of  a  real  (^probably  per  marK)  towards  the  formation,  preservation, 
and  increase  of  a  fund  for  the  mines,  and  that  no  Mine-owner  whatever,  shall 
be  exempted  from  such  contribution,  not  even  those  to  whom  for  any  just 
cause  I  may  have  granted,  or  may  in  future  grant,  a  remission  or  diminution 
of  the  duties  on  metal,  which  appertain  to  my  Royal  Treasury. 

SECTION  n. 

The  management,  collection,  and  custody  of  the  monies  to  be  raised  in 
this  manner,  shall  be  always  at  the  disposal,  and  under  the  controul,  of  the 
said  important  body  of  miners,  to  whom  they  belong,  by  means  of  their 
Royal  Tribunal  General  in  Mexico,  which  represents  them :  after  deducting 
from  these  monies  whatever  may  be  necessary  for  the  sapport  of  the  said 
Royal  Tribunal,  and  of  the  college,  and  for  the  instruction  of  young  persons 
intended  for  the  mining  business,  of  which  mention  will  be  made  hereafter ; 
and  all  extraordinary  and  particular  expences  which  may  be  incurred  for  the 
common  interest  and  advantage  of  the  said  body  of  Miners,  all  the  rest,  and 
the  successive  augmentations  thereof,  shall  be  entirely  devoted  to  furnishing 
supplies  for  the  working  of  the  mines  throughout  the  kingdoms  and  provinces 
of  New  Spun,  a  bank  being  established  for  that  purpose,  according  to  the 
regulations  laid  down  in  the  following  Sections. 

SECTION   III. 

For  the  management  and  business  of  the  said  bank,  there  shall  be  one 
principal  factor,  or  more  if  necessary,  a  person  of  intelligence  and  experience 
in  the  method  of  supplying  mines  by  contract,  who  shall  be  subject  to  and 
dependent  upon  the  Royal  Tribunal  Oeneral  of  the  Miners,  and  be  appointed 
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by  them  in  the  election,  by  a  majority  of  Totes ;  they  also  haying  the  poirer 
to  remove  him  at  pleasure,  and  without  being  obliged  to  assign  any  reason 
for  such  removal. 

SECTION  IV. 

Such  factor  either  may  be  paid  by  a  per  centage  on  the  property  of  the 
bank,  or  by  a  fixed  salary,  or  in  both  these  ways,  as  may  be  deemed  expedi- 
ent by  the  Royal  Tribunal,  according  to  circumstances  ;  but  he  must  give 
bail  and  such  securities  for  his  conduct,  as  shall  be  satisfactory  in  the  opiiuon 
of  the  chiefs  of  that  Tribunal. 

SECTION  V. 

The  gross  amount  of  the  capital  of  the  bank,  which  shall  be  in  money,  or 
in  gold  and  silver  bullion,  shall  be  preserved  in  chests,  of  which  there  shall 
be  four  keys,  which  shall  be  in  the  possession  and  keejdng  of  four  of  the 
principal  persons  belonging  at  the  time  to  the  Royal  Tribunal ;  but  the  goods 
and  merchandize  for  the  supplies  of  the  mines,  and  such  part  of  the  capital 
as  shall  be  necessary  for  the  current  business  and  operations,  shall  be  in  the 
possession  and  at  the  disposal  of  the  sidd  factor,  he  and  the  said  persons 
above-mentioned,  being  respectively  responsible  for  what  may  be  entrusted  to 
his  and  their  care. 

SECTION  VI. 

The  Royal  Tribunal  General  of  Miners  shall  cause  to  be  made  out  in  the 
fiictory  every  year,  in  the  month  of  December,  an  account  of  the  contents  oi 
the  warehouses  and  stores,  and  a  cash  account  and  balance  ;  two  of  the  said 
principal  persons  <^  the  ^Tribunal  assisting  at  such  operations ;  and  moreover^ 
they  shall  take  the  accounts  of  the  &cU)T  without  prejudice  to  their  right  of 
inspectisg  the  said  accounts  at  other  times,  whenever  they  shall  think  it  pro- 
per and  prudent  to  do  so. 

SECTION  VII. 

The  Royal  Tribunal  shall  keep  an  account  and  correspondence  with  the 
Mine-owners,  who  have  their  supplies  by  contract  from  the  bank,  and  shall 
receive  and  reply  to  their  letters,  and  ^ve  the  necessary  orders  to  the  factor 
for  these  purposes. 

SECTION  VIII. 

For  carrying  on  the  business  of  the  factory  there  shall  be  such  writing 
clerks  engaged  as  the  &ctor  shall  think  proper,  he  having  the  power  of  pro- 
posing them ;  but  they  are  to  be  appointed,  and  their  salaries  are  to  be  fixed, 
by  the  Royal  Tribunal,  and  they  are  to  be  pud  by  the  bank ;  and  the  factor 
is  to  have  the  power  of  diminishing  them,  on  ^ving  verbal  notice  thereof  to 
the  Royal  Tribunal. 
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SECTION  IX. 

The  &etor  shall  reoeiye  all  silver  which  is  remitted  by  Mine^wners  con- 
tracting for  their  supplies  with  the  bank,  and  shall  exchange  it  for  coined 
money  at  the  mint  in  Mexico,  paying  in  the  first  instance  into  the  principal 
treasury  aU  duties  on  the  metals  which  may  not  have  been  paid  in  the  provin- 
cial treasuries ;  with  this  understanding,  however,  that,  before  it  is  remitted 
to  Mexico,  the  said  mine-owners  shall  make  declaration  at  the  treasuries,  or 
marking  offices,  in  their  respective  districts,  of  the  quantity  of  silver  intended 
to  be  remitted  without  paying  the  duties  on  metals,  and  shall  take  out  the 
proper  permits  for  its  removs^,  under  an  obligation  to  make  a  return  after- 
wards to  the  said  treasuries,  shewing  tiiat  the  said  duties  have  been  paid,  so 
that  all  frauds  may  be  avoided,  and  the  necessary  quicksilver  properly  puri- 
fied, under  the  penalty  of  confiscation  of  all  that  shall  be  sent  in  any  other 
manner,  and  of  incurring  the  punishments  imposed  by  law  upon  defrauders 
of  my  Royal  rights ;  and  the  officers  in  the  districts  shall  give  notice  to  those 
m  Mexico,  in  order  that  the  latter  may  take  care  that  the  provisions  of  this 
present  Section  be  complied  with. 

SECTION  X. 

The  said  fivstor  shall  pay  the  interest  (riditos)  on  the  capital  received  at 
the  bank,  the  salaries  of  persons  employed,  and  all  other  sums  whatsoever, 
upon  warrants  from  the  Royal  Tribunal,  by  means  of  which,  and  the  corres- 
ponding receipts,  he  shall  make  out  and  justify  his  accounts ;  but  for  the 
purpose  of  remitting  supplies,  whether  in  money  or  in  eftect8,to  persons  with 
whom  an  account  current  is  kept,  no  particular  warrants  shall  be  necessary, 
but  it  shall  be  sufficient  for  him  to  act  under  the  general  orders  of  the  said 
Tribunal,  given  conformable  to  Section  viii.  of  this  present  Chapter,  as  to 
whatsoever  shall  be  at  his  disposal,  according  to  Section  vi.  of  the  same. 

SECTION  XI. 

It  shall  be  the  duty  of  the  factor  to  buy  the  goods  and  merchandize  neces- 
sary for  the  supplies  of  the  mines,  according  to  the  best  of  his  judgment,  and 
agreeable  to  the  orders  of  the  Royal  Tribunal,  entering  them  in  a  separate 
book,  and  preserving  the  invoices. 

SECTION  XII. 

AU  goods  delivered  on  account  of  the  bank  in  the  way  of  supplies  to  Mine- 
owners,  must  be  of  the  best  quality ;  and  when  in  Mexico,  at  the  current 
prices  of  Mexico ;  and  when  in  mining  districts,  at  the  current  prices  in  those 
districts,  if  the  bank  shall  have  a  warehouse  or  maga^ne  in  the  same,  or  the 
goods  be  eanied  tbithsr  on  aocount  of  the  bank. 
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SECTION  xni. 

To  qualify  all  proposals  or  demands  relating  to  the  supply  of  mines,  the 
Royal  Tribunal  shall  require  the  owners  to  produce  their  titles  of  property 
and  possession,  and  such  certificaces,  informations,  and  further  proofs,  as  may 
be  necessary  to  establish  whatever  they  may  have  asserted  concerning  the 
actual  state  and  condition  of  the  mine  ;  in  order  that,  after  the  papers  have 
been  properly  examined  by  the  assessor,  the  required  credit  may  be  gi?eD,  if 
the  proposals  appear  to  be  fair  and  well  founded  ;  in  which  cases  the  Royal 
Tribunal  is  to  make  all  necessary  enquiries,  both  officially  and  secretly,  with 
the  greatest  prudence  and  circumspection ;  taking,  or  causing  to  be  taken, 
such  measures,  judicial  or  extra-judicial,  as  shall  appear  to  them  necessary 
for  regulating  their  conduct  with  regard  to  such  supplies  ;  and  all  these  doc- 
uments are  to  be  kept  in  their  archives. 

SECTION  XIV. 

During  the  time  that  the  funds  of  the  bank  shall  be  sufficient  to  famish  all 
the  mines  for  which  there  shall  appear  to  be  a  fiur  and  well-grounded  claim 
to  be  supplied,  the  claims  of  those  Mineowners  shall  be  first  attended  to,  who 
are  most  in  want  thereof,  without  any  distinction  of  persons,  and  without  any 
preference  being  shewn,  except  on  the  score  of  the  necessity  and  urgeocy  of 
the  case,  the  Boyal  Tribunal  in  such  cases  acting  with  that  justice  and  impa^ 
tiality  which  ought  to  be  observed  b  all  their  transactions. 

SECTION  XV. 

When  the  claim  is  thus  ascertained  to  be  proper  and  admissible,  the  terms 
and  conditions,  under  which  the  supplies  are  to  be  furnished,  shall  be  settled 
with  the  Mine^wner,  and  before  the  contract  is  concluded,  it  shall  be  laid 
before  the  Boyal  Tribunal,  conformably  to  the  provisions  of  Chapter  XY.  of 
these  Ordinances  ;  the  great  bank  of  supplies  not  enjoying  any  privileges  to 
the  prejudice  of  other  banks,  or  of  individuals  who  supply  mines  ;  and  after- 
wards the  contract,  thus  approved  of,  shall  be  executed  in  writing  before  the 
clerk  of  the  Tribunal,  and  orders  shall  be  given  for  furnishing  the  supplies 
accordingly. 

SECTION  XVI. 

In  mines  which  are  thus  supplied  by  the  bank,  Interventors  shall  be  ap 
pointed,  who  shall  be  trust-worthy  persons,  of  good  character  ;  and  they  shaD? 
jointly  with  the  Mine-owner,  receive  and  keep,  the  money  and  goods  suppfied 
by  the  bank,  in  cellars  and  chests,  whereof  there  shall  be  two  keys ;  they 
shall  apply  them  in  a  manner  they  think  best,  and  they  shall  be  present  at 
the  payment  of  the  wages,  shall  sign  the  accounts,  shall  watch  and  inspect 
the  workmen  as  they  go  into  and  out  of  the  mines,  and  also  the  metab  that 
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are  taken  thereout,  and  shall  be  present  at  the  redaction  of  the  metal  from 
the  ore  ;  and,  in  short,  shall  concern  themselves  in  all  that  is  done  in  the 
name  of  the  bank,  agreeable  to  the  instmctions  given  them,  until  the  time 
when  the  supplies  shall  have  been  repaid. 

SSOTIOK  XVII. 

The  Interventors  shall  not  oppose  any  arrangements  that  are  made  by  the 
Mine-owner  or  administrator,  in  regard  to  the  economy  and  management  of 
the  labour,  or  any  works  which  may  have  been  determined  on  in  the  mine ; 
provided,  however,  that  in  cases  where  considerable  ezpence  must  be  incurred, 
the  Royal  Tiibunal  shall  first  of  all  be  consulted. 

SECTION  xvni. 

The  interventors  shall  not  interfere  in  the  appointment  of  persons  employed 
in  a  subaltern  situation  in  the  mines,  but  they  may  observe  the  conduct  of 
such  persons,  in  order  to  represent  to  the  Mine-owner  any  thing  which  they 
may  think  requires  amendment ;  and  if  the  same  be  not  amended,  they  shall 
inform  the  Boyal  Tribunal  thereof,  in  order  that  this  latter  body  may  make 
provifflons  for  its  amendment,  and  may  do  all  in  its  power  to  keep  the  Inter- 
ventor  and  the  Mine-owner  upon  good  terms,  acting  in  concert  together,  and 
uniting  their  services  towards  the  advancement  of  the  operations. 

SEOTION  XIX. 

The  Interventors  shall  be  paid  weekly  the  salaries  that  are  allowed  them, 
on  account  of  supplies ;  and  when  these  shall  have  been  repaid,  their  ser- 
vices shaU  be  rewarded  in  proportion  to  the  benefit  which  the  bankers  receive 
from  them,  and  to  the  time  and  labour  which  they  devoted  to  the  cause,  and 
their  good  conduct :  but  if,  on  the  contrary,  any  fraud,  concealment,  or  other 
improper  practice  shall  appear  on  their  part,  whether  to  the  prejudice  of  the 
bank,  or  to  the  Mine-owner,  they  shall  be  severely  punished  in  proportion  to 
their  offences,  by  the  proper  judge,  accorcUng  to  the  provisions  of  Chapter 
III.  of  these  Ordinances. 


SBOTION 

In  case  of  any  competition  ariang  between  any  individual  and  the  said 
bank,  as  to  the  supplying  of  a  mine,  I  declare  that  the  individual  contractor 
aball  have  the  preference,  provided,  that  the  proposed  terms  of  supplying  the 
mine,  are  the  same  in  both  cases ;  and  in  order  that  the  said  bank  may  not 
throw  any  impediments  in  the  .way  of  a  free  supply  of  the  mmes,  I  declare 
also,  that  this  kind  of  business  shall  continue  to  subsist  as  before,  the  bank 
having  no  other  object  but  to  remedy  the  scarcity  of  suites,  and  to  promote 
as  much  as  possible,  the  flourishing  condition  of  the  mines. 

18 
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CHAPTER   XVII. 

or  SURVETOBS  FOB  THE  OPERATIONS  OF  THE  MIKES,  AND  THE  BEDUC- 

TION  OF  THE  METALS  FROM  ORE. 

SECTION   I. 

In  order  that  the  nunes  naay  be  worked  with  stability  and  good  effect,  and 
that  the  fuU  attainment  of  riches  they  contun  may  be  accomplished,  it  is 
desirable  that  their  operations  should  be  directed  by  persons  well  acquainted 
with  the  principles  and  rules  of  the  natural  and  practical  sciences,  and  arts 
connected  therewith,  and  who  understand  the  best  means  of  applying  finch 
knowledge,  in  consequence  of  their  own  experience  ;  for  which  pmrpose,  and 
in  order  that  Mine-owners  may  not  be  misled  in  the  appointment  of  persons 
whom  they  shall  take  bto  their  employment,  accounting  perhaps  some  persons 
to  be  well  informed  who  may  only  possess  a  superficial  knowledge,  or  choofi* 
ing  others  who  may  be  no  otherwise  qualified  than  by  having  resided  a  certain 
time  in  the  mining  Districts,  without  possessing  either  judgment  or  science, 
and  without  any  claim  but  the  recommendation  of  their  friends ;  and  observ- 
ing how  much  di£Sculty  there  is  in  correcting  such  errors,  be  they  volantaiy 
or  involuntary,  all  which  leads  the  Mine-owner  into  placing  a  blind  and  daor 
gerous  confidence  upon  important  points,  in  persons  unworthy  of  such  confi- 
dence, and  has  occasioned  them  very  serious  losses  ;  in  order  to  guard  against 
these  evils,  and  that  the  surveyors  may  be  worthy  of  public  confidence  in  aQ 
things  connected  with  their  art,  1  ordain  and  command  that  in  every  mining 
district  there  shall  be  one  or  more  intelligent  persons,  who  are  well  instructed 
and  particularly  acquainted  with  geography,  subterraneous  architectures,  and 
hydraulics,  and  also,  with  mechanics,  and  the  arts  of  carpenters,  smiths,  and 
masons,  as  far  as  such  arts  are  necessary  in  the  operations  of  mines,  vhich 
persons  are  to  be  called  Mining  Professors  ;*  and  also  other  persons  weB 
skilled  in  the  science  of  minerals,  commonly  called  mineralogy,  and  in  the 
modes  of  extracting  metals  from  ore,  and  reducing  them  to  a  state  fit  for  use, 
commonly  called  metallurgy,  which  persons  are  to  be  called  Surveyors  of 
reduction ;  (Perito^  Beneficialoi)  ;  and  these  latter,  as  well  as  the  former, 
are  to  be  examined,  approved,  and  appointed  by  the  Royal  Tribunal  General 
of  Miners,  and  without  such  qualification  they  shall  not  be  entitled  to  any 
credit,  in  causes  which  may  arise,  or  otherwise,  but  shall  be  considered  as 
intruders,  and  shall  be  excluded  and  fined  whenever  they  shall  interfere  in 
any  thing  which  relates  to  the  surveyorship  of  mines,  although  they  may 

'LiteraUj,  prmetical  Snireyon,  {Peritoi  Facultati9o$) ^hai  I  hare  nied  the  expre«ion  Wxsg 
PMeewr,  at  most  conuittnt  with  the  dntiet  ait igsed  to  them. 
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offer  themselves  as  bachelors  of  arts,  land  sorveyors,  architects,  or  masters 
of  works,  or  as  having  been  administrators  of  mines,  or  as  having  been  in 
anj  way  employed  in  the  same. 

SBCTION  II. 

The  said  Mining  Professors  shall  have  in  their  possession  the  necessary 
and  proper  instruments  for  measuring  mines,  whether  subterraneously  or  on 
the  surface,  which  instruments  must  always  be  true  and  correct,  and  made 
according  to  rule,  so  that  there  may  be  no  failure,  or  irregularity  in  the  per- 
formance  of  such  operations ;  for  which  purpose  they  shall  be  inspected  and 
examined  at  the  time  when  the  said  persons  are  appointed,  and  afterwards 
on  the  occasional  visits  (of  the  Deputieg.^ 

SECTION  ni. 

The  Surveyors  of  reduction  shall  have  a  suitable  public  laboratory,  pro 
vided  with  furnaces  and  machines  for  grinding  and  washing  the  metals,  as 
also  with  the  proper  ingredients,  utensils  and  correct  balances  and  weights, 
and  every  thing  that  may  be  necessary  for  making  assays,  on  a  small  scale, 
and  also  for  reducing  by  smelting,  one,  two,  or  three  quintals  of  ore. 

SECTION  IV. 

The  Mining  Professors  are  to  examine  at  the  proper  time,  and  to  give  cer* 
tificates  of  examination  to  all  persons  desirous  of  being  employed  as  miners, 
or  mining-captains,  to  direct  the  under-ground  operations,  and  to  persons 
employed  in  the  lining  of  mines,  and  in  the  brick-work,  and  to  the  carpenters 
and  smiths ;  and  I  prohibit  all  persons  from  exercising  such  ofiSces,  or  from 
employing  themselves  in  the  quality  of  masters  in  any  place,  where  such 
business  shall  be  going  on,  without  having  the  above  certificates  of  examina- 
tion, under  the  penalty  of  three  months  imprisonment  for  the  first  offence, 
and  of  being  banished  from  such  place  for  the  second,  which  punishments 
are  to  be  imposed  by  the  respective  Territorial  Deputies. 

SECTION  V. 

The  Surveyors  of  reduction  of  each  mining  district,  shall  examine,  and 
^ye  a  certificate  of  approbation  to  all  persons  offering  themselves  as  amal- 
gamators, smelters,  and  refiners,  without  which  certificate,  no  one  shall  be 
capable  of  being  employed  in  any  of  these  capacities,  at  any  work,  or  reduc- 
ing Establishment,  under  the  penalties  contained  in  the  preceding  Section ; 
and  I  ordain  that,  all  these  examinations,  and  all  others,  treated  of  in  the 
present  Chapter,  shall  take  place,  without  any  fees  being  received  thereupon, 
and  altogether  gratis. 

SECTION  VI. 

If  any  person  shall  pass  from  one  Mining  District  to  another,  after  having 
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been  examined  and  approred  of  by  the  proper  authorities  in  that  nhich  he 
has  left,  there  shall  be  no  necessitj  for  a  forther  examination,  bat  he  shaU 
produce  his  certificate,  signed  by  the  proper  professor,  and  attested  by  the 
clerk,  or  in  de&nlt  thereof,  by  the  Deputies  of  the  District  and  two 
witnesses. 

8BCTI0N  vn. 
The  said  Mining  Professors,  and  Sorveyors  of  redaction,  shaU,  at  the  time 
of  their  appointments,  take  a  solemn  oath  before  the  Royal  Tribunal,  in  dad 
form,  bat  gratis,  that  they  will  at  all  times,  and  in  all  cases,  discharge  their 
offices  well  and  faithfiilly,  to  the  best  of  their  knowledge,  without  fraud, 
deceit,  or  any  bad  intention  whatsoever ;  after  wMch,  they  shall  not  be  re- 
quired upon  every  occasion  which  may  arise  jucUcially  or  extrajudicially  to 
repeat  the  same ;  since,  when  the  oath  hat  been  once  administered,  as  above, 
tiiey  are  ever  afterwards  to  remain  bound  by  it. 

SBCTION   VIII. 

The  most  perfect  credit  is  to  be  g^ven  to  the  said  mining  Professors  and 
Surveyors  of  reduction,  in  all  matters  connected  with  their  office,  but  they 
may  be  objected  to  in  case  they  have  been  appointed  by  the  Judg^ ;  and 
when  one  has  been  appointed  by  one  party  in  a  suit,  the  other  party  may 
appoint  another,  and  the  Judge  elect  a  third  in  case  of  their  disagreeing, 
although  they  need  not  belong  to  the  same  District ;  but  tihese  objections  and 
appointments  of  new  Professors,  shall  not  take  place  where  there  is  reason  to 
suspect  that  they  originate  in  fraud  or  malice,  or  a  wish  to  delay  the  deter 
nunation  of  the  case. 

SECTION   IX. 

The  Mining  Professors  and  Surveyors  of  reduction,  shall  be  present  at  all 
the  visits  (of  the  Deputies)  to  the  Mines  and  Establishments,  and  shall 
observe  and  comply  with  every  tiling  that  is  laid  down  in  these  Ordinances, 
and  shall  give  their  asdstance  in  all  cases  properly  belonging  to  their  busness, 
in  which  it  may  be  required  by  the  Judges  and  Deputies ;  taldng  on  account 
thereof,  such  fees  as  shall  be  settled  by  a  proper  table  of  fees,  which  fees 
shall  be  proposed  by  the  Territorial  Deputations  to  the  Royal  Tribunal  Gen- 
eral ;  and  when  that  body  shall  have  gamed  information  upon  the  subject, 
and  consulted  with  the  Viceroy  thereupon,  the  sidd  Viceroy  shall,  by  means 
of  such  information,  resolve  and  determme  what  fees  are  to  be  received,  and 
without  this  previous  authority  the  taking  of  fees  shall  not  be  carried  into 
effect. 

SECTION  X. 

In  the  mterval  that  must  elapse  before  the  College  for  the  education  and 
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mstnietioii  of  young  personB  intended  for  the  bnnn^sd  of  nfietaUorgy,  mix^r- 
^ogjy  and  other  sciences  necessary  in  the  operations  of  mimng*^  j(th^'estab- 
lishmentof  which  college  will  be  treated  of  in  the  next  Chapter}  9  shAU  . 
supply  a  number  of  persons  properly  qualified,  according  to  the  proyisions-^fi'*: ' 
the  preceding  Section,  to  fulfil  the  object  of  these  Ordinances,  I  command  '  *' 
that  all  persons  at  present  employed  in  the  operations  of  measuring  mines, 
projecting  shafts,  and  pits,  and  other  important  works,  connected  with  the 
operations  of  the  mines,  whether  a])pointed  firom  having  the  name  of  land 
surveyors  and  measurers  of  mines,  or  firom  having  been  highly  esteemed  in 
the  Mining  Districts  for  their  practical  knowledge,  shall  present  themselves 
before  the  Royal  Tribunal  General,  in  order  to  be  examined,  and  to  obtain 
the  certificate  of  examination,  without  any  fees  being  required,  (as  is  provid- 
ed by  Section  v.  of  this  Chapter),  and  to  exhibit  the  instruments  which  they 
use,  in  order  that  they  may  be  examined  and  approved  of ;  and  in  de&ult 
thereof,  they  shall  not  be  entitied  to  any  credit  either  in  causes  which  may 
arise,  or  otherwise ;  and  if  in  any  works  directed  by  them  any  mischief  should 
happen,  the  Mine-owner  or  Administrator  who  has  employed  them,  shall  not 
be  excused  from  the  responsibilities  and  penalties  imposed  by  these  Ordinan- 
eeSy  and  by  the  laws  in  general,  upon  all  persons  acting  without  the  authority 
of  surveyors,  in  cases  where  surveyors  are  required. 

8BOTION  XI. 

All  persons  to  be  appointed  Mining  Professors,  or  Surveyors  of  reduction 
must  be  either  Spaniu^,  Mestizos  derived  from  them,  or  noble  Indians  of 
known  birth,  parentage  and  education,  and  of  good  life  and  manners ;  under 
which  circmnstances  these  employments  are  always  to  be  accounted  honoura- 
ble and  meritorious,  and  persons  who  have  served  in  them  with  fidelity,  shall 
enjoy  all  the  privileges  of  miners,  and  shall  be  eli^ble  to  higher  occupations 
either  in  the  nunes  or  otherwise,  having  their  seat  in  the  public  sittings  next 
to  the  Judge  and  Deputies  of  the  District,  in  the  order  of  the  seniority  of 
their  appointments,  and  without  any  distinction  being  made  between  the 
Mining  Professors  and  Surveyors  of  reduction,  who  are  to  be  treated  with 
like  and  equal  honours  and  distinctions. 


•  • 


CHAPTER  XVIIL 

OF  THE  EDUCATION  AND  INSTRUCTION  OF  TOUNG  PERSONS  INTENDED 
FOR  THE  MINING  BUSmESS,  ASD  FOR  THE  ENCOURAGEMENT  OF  THEIR 
INGENUITY. 

SBOnON  I. 

To  the  end  that  there  may  never  be  wanting  a  supply  of  persons  of  good 
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edacation,  and<:ipdtni^ted  in  all  the  learning  neoeasary  for  oarrjring  on  fhe 
operat|onB  o^  i&a  fAineSy  and  that  what  has  been  hiUierto  aoqoiredby  long 
9D^.pah^ul*dzperience,  in  the  course  of  many  centuries,  being  the  result  as 
'i.vi(jQjrx)f  the  progress  of  the  different  Mining  Coontries,  as  of  the  individual 
'  skill  and  industry  of  the  American  Miners,  may  be  preserved  in  a  more  cer- 
tain and  effectual  manner,  than  by  mere  tradition,  which  is  usually  scarce 
and  fallacious  ;  I  will  and  ordain  that  the  College  and  Schools  of  Miners, 
which  have  been  proposed  to  me  for  these  purposes  by  the  Deputies  General 
of  the  said  important  body  of  Miners,  shall  be  erected  and  established,  or,  if 
already  established,  that  they  shall  be  maintuned  and  supported  in  the  form 
and  manner  contmed  in  the  following  Sections. 

SECTION  II. 

There  shall  be  for  the  present  maintained,  and  provided  with  board  and 
clothing  in  a  suitable  manner,  twenty-five  children,  either  Spaniards  or  noble 
Indians  of  legitimate  birth,  the  near  relations,  or  decendaats  of  Miners,  hav- 
ing always  a  preference  in  such  appointments,  and  particularly  those  whose 
ancestors  have  resided  in  the  Mining  Districts. 

SECTION  in. 

I  grant  besides  free  entrance  into  the  Schools,  and  gratuitous  iustructicMi 
therein,  to  all  children  whose  fathers  or  tutors  may  wish  to  bring  them  up  to 
the  mining  business,  such  children  being  sent  every  day  from  their  homes  to 
attend  the  lessons ;  and  I  further  command  that  all  children  of  the  above 
mentioned  quality  and  birth  shall  be  admitted  to  live  in  the  College  as  pupils, 
upon  paying  the  expences  of  their  maintenance  while  they  are  in  the  CoUege- 

SBCTION  rv. 

The  necessary  secular  professors  are  to  be  appointed  at  the  said  College 
with  proper  salaries,  for  the  purpose  of  teaching  the  mathematics  and  ezpe^ 
imental  physics,  which  are  conducive  to  the  carrying  on  and  advancement  of 
mining  operations. 

SECTION  V. 

There  shall  also  be  appointed  ^masters  in  such  parts  of  mechanics  as  are  ne- 
cessary for  the  preparing  and  working  of  timber,  metals,  stones,  and  otiier 
materials  used  in  the  construction  of  buildings,  machines,  and  instruments  for 
carrying  on  the  operations  of  the  mines,  and  the  reduction  of  the  metals,  and 
there  shall  also  be  a  master  of  the  arts  of  drawing  and  designing. 

SECTION   VI. 

The  said  College  is  to  bear  the  Titie  of  "  The  Royal  Seminary  of  Miners," 
and  two  secular  Priests  of  mature  age  are  to  reade  in  it,  one  as  Chaplain-rec- 
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tor,  the  other  as  Yicerector,  nrho  are  to  superintend  the  religious  and  politi- 
cal education  of  the  children,  to  see  that  they  devote  a  due  proportion  of 
their  time  to  these  purposes,  and  to  say  Mass  to  them  every  day  in  the  year. 

SXGTIOK  yii. 

The  immediate  controul  and  direction  of  the  sud  Royal  Seminary  shall  be 
entrusted  to  the  Director  General  of  Miners,  to  whom  I  grant  the  privilege 
of  proposing  to  the  Royal  Tribunal  the  proper  persons  to  be  appointed  to  the 
professorships,  and  to  other  employments ;  and  also  the  nomination  of  the 
children  who  are  to  be  admitted  as  collegians,  (^Colegialei  de  ereccion),  or 
pensioners,  supposing  them  to  possess  the  necessary  qualifications ;  and  he 
shall  also,  after  hearing  the  opinions  of  the  respective  masters  of  the  college, 
propose  the  arts  and  sciences  proper  to  be  taught  therein,  and  the  method  to 
be  pursued  in  teaching  them,  so  that  the  Royal  Tribunal  may  be  able  to  deter- 
mine upon  what  is  most  proper ;  and  it  shall  also  be  entrusted  to  the  said 
Director  to  observe  and  take  care  that  all  persons  employed  in  the  college 
fulfil  the  duties  of  their  situation,  and  to  form  particular  rules  for  the  govern- 
ment in  the  detail  of  the  said  college,  which  he  shall  also  lay  before  the  Royal 
Tribunal,  by  them  to  be  submitted  to  the  Viceroy,  who  after  obtaining  the 
necessary  information  on  the  subject,  shall  lay  them  before  me  for  my  Royal 
approbation,  having  obtained  which  the  said  regulations  shall  be  observed 
and  carried  into  efiect,  with  exactness  and  punctuality. 

SECTION  vni. 

The  expences  of  erecting,  perserving,  and  supporting  the  said  Royal  Sem- 
inary, shall  be  defrayed  out  of  the  general  fund  of  Miners,  according  to  the 
provisions  of  Section  in.  of  Chapter  XYI.  of  these  Ordinances. 

SECTION  IX. 

The  said  seminary  shall  be  under  my  Royal  protection,  and  immediately 
subject  to  and  dependant  upon  the  Royal  Tribunal  General  of  Miners,  in  iJI 
its  concerns  and  appurtenances. 

SECTION  X. 

For  the  election  and  appointment  of  master  professors  of  the  sciences, 
which  are  to  be  taught  in  the  schools  of  the  college,  there  shall  be  issued, 
at  a  certain  fixed  time  and  place,  letters  of  convocation  ;  and  to  those  who 
present  themselves  for  the  appointments  certain  problems  in  the  respective 
sciences  shall  be  delivered  by  lot,  which  they  are  to  return  with  their  solu- 
tions within  three  days,  on  condition,  however,  that  before  the  delivery  of 
problems  to  such  persons,  the  director  shall  have  presented  to  the  Royal  Tri- 
bunal &e  solutions  of  each  of  them  separately  folded  and  sealed  up^  which 


104  SPANISH  AND  MEXICAN  LAW. 

are  not  to  be  opened  till  each  candidate  shall  have  deliyered  in  his  solution ; 
when  a  due  comparison  shall  be  made  between  the  sealed  solutions  and  the 
solutions  of  the  candidates  respectively,  and  on  the  daj  when  all  this  takes 
place,  the  candidate  shall  hold  a  public  dtting  of  two  hours,  lecturing  upon 
such  points  as  the  Director  shaU  propose  to  him  at  the  moment,  in  the  pres- 
ence of  the  Boyal  Tribunal,  and  its  secretary,  who  shall  attest  all  that  has 
been  done  (ado)  upon  this  occasion,  and  enter  it  in  his  regbter. 

SBCnON  XI. 

After  the  conclusion  of  the  said  public  act,  the  Director  shall  propose 
three  of  the  Candidates  for  each  professorship,  one  of  whom  shall  be  elected 
by  the  Boyal  Tribunal  by  secret  ballot,  and  in  case  of  a  difficulty  arising  by 
there  being  an  equal  number  of  votes,  (for  any  two  or  three  of  them),  he 
who  was  first  proposed  shall  have  the  election. 

BBOTiON  zn. 

The  said  master  Professors  of  the  College,  besides  lecturing  every  day 
theoretically  and  practically,  shall  be  each  of  them  obliged  to  deliver,  once 
in  every  six  months,  a  treatise  or  dissertation  upon  some  useful  subject  con* 
nected  with  the  mining  business,  and  the  sciences  relating  thereto ;  which 
dissertations  shall  be  read  to  the  Royal  Tribunal,  and  preserved  in  their  a^ 
chives,  in  order  to  be  printed  and  published  at  a  convenient  opportunity. 

SECTION  xni. 

The  Golle^ans  and  Students  of  the  Seminary  shall  every  year  hold  public 
exercises  in  the  presence  of  the  Boyal  Tribunid,  in  order  that,  having-shewn 
the  progress  they  have  respectively  made,  they  may  be  rewarded  and  distin- 
guished according  to  their  merit. 

SECTION  XIV. 

The  above-mentioned  young  persons,  when  they  have  concluded  their  stu- 
dies, shall  go  for  three  years  to  assist  in  the  Minmg  Districts,  and  to  practice 
the  several  operations  under  the  Mining  Professor,  or  the  Surveyors  of  reduc- 
tion, of  that  district  to  which  they  are  attached,  in  order  that,  having  receiv- 
ed a  certificate  signed  by  such  Professors  or  Surveyors,  and  by  the  Territo- 
rial Deputies,  they  may  be  examined  before  tiie  Boyal  Tribunal,  as  well  in 
theoretical  as  in  practical  knowledge,  and  on  being  approved  of  by  the  same, 
shall  receive  their  diploma  (titvlo)^  without  paying  any  fees  whatever;  and 
they  may  be  then  appomted  Mining  Professors,  or  Surveyors  of  reduction,  of 
the  Mining  Districts,  or  Interventor,  where  the  supplies  are  furnished  by  the 
bsmk,  or  to  any  other  suitable  situation. 

SECTION  xv. 

In  order,  more  effectually,  to  advance  the  cause  of  instruction  and  im* 
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provement  id  the  several  important  objects  of  the  said  College,  and  in  the 
manner  most  useful  to  the  mines ;  I  ordain  and  command  that,  the  Muie* 
owners  and  Mine-suppliers  who  bring  their  silver  to  Mexico,  shall  be  obliged 
to  deliver  to  the  said  College,  specimens  of  Iheir  ores,  in  sufficient  quantities 
to  admit  of  their  quality  and  properties  being  examined,  and  of  the  most 
advantageous  method  of  reduction  thereof  being  ascertained,  in  order  that, 
the  Royal  Tribunal,  judging  by  the  result  of  these  experiments,  may  deter- 
mine what  will  be  most  conducive  to  the  improvements  which  are  the  object 
of  the  present  arrangements. 

SECTION  XVX. 

Consideiing  that  industry  and  ingenuity  will  make  the  most  common  pro- 
ductions of  nature  useful  to  man,  and  that,  on  the  other  hand,  without  them, 
the  great  advantages  and  profits  expected  from  productions  naturally  rich 
and  abundant,  arQ  ofcen  altogether  defeated ;  I  ordain  and  command  that 
industry  and  ingenuity  in  the  mining  business,  which  is  of  such  vast  import- 
ance therein,  be  excited,  encouraged  and  supported,  with  all  possible  activity, 
intelligence,  and  discretion ;  and  that,  particular  care  and  attention  be 
bestowed  in  observing  the  use  and  effects  of  the  machinery,  and  the  opera* 
tions  and  methods  at  present  employed  in  the  application  of  it ;  in  order,  that 
whatsoever  is  really  useful  and  complete  in  its  kind,  may  be  preserved  in  full 
perfection,  without  being  gradually  lost  or  depreciated,  as  often  happens  in 
such  cases ;  and  that,  whatsoever,  by  comparison  with  better  or  more  c<M- 
plete  methods,  shall  appear  capable  of  reform,  may  be  brought  into  practice 
-with  the  greatest  degree  of  perfection  and  efficacy,  without  either  suffering 
ancient  prejudices  founded  on  ignorance  and  caprice,  to  obstruct  the  progress 
of  ingenuity,  or  ill-founded  innovations,  to  disturb  what  is  good  and  perfect 
in  its  present  state. 

SECTION  XVXI. 

All  persons  who  shall  invent  or  propose  any  kind  of  machines,  engines, 
expedients,  operations,  or  methods,  for  facilitating  the  working  of  the  mines, 
wUch  shall  produce  any  advantage,  however  small  the  same  may  at  first 
appear,  shall  have  a  fiur  hearing  and  attention ;  and  if,  on  account  of  theur 
poverty,  they  are  unable  to  make  the  experiments  requisite  for  exhibiting 
their  invention,  the  expense  thereof,  as  well  as  the  construction  of  the  neces- 
sary machines,  shall  be  defrayed  out  of  the  general  fund  of  the  Miners,  pro- 
vided that  they  shall  demonstrate  and  calculate  the  effects  of  such  projects  ; 
and  that,  the  Director  General  of  Miners,  and  the  Professor  of  the  College, 
shall  approve  the  same,  and  consider  them  capable  of  being  carried  into 
effect :  but  ill-founded  projects,  arising  out  of  erroneous  principles,  or  want  of 
practical  knowledge,  and  from  which  the  deluded  authors  are  easily  led  to 
expect  vast  and  ima^ary  profits,  shall  be  rejected  as  useless  and  contemi^ 
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ible  ;  anti  if,  the  authors  of  such  projects  shall  renew  their  applications,  they 
shall  receive  no  attention,  unless  they  make  the  experiments  at  their  own 
expense,  and  establish  themselves  the  utility  of  their  inventions ;  and  in  all 
cases,  the  papers  relating  to  such  inventions  shall  remun  in  the  archives  of 
the  Royal  Tribunal,  in  order  to  be  referred  to,  if  necessary. 

SECTION  xvni. 

All  useful  and  approved  inventions,  which,  after  being  established  and  put 
in  practice  generally  for  the  space  of  more  than  one  year,  shall  be  found  to 
succeed,  are  to  be  rewarded  with  a  patent  (^privUegio  exclusive^  j  to  continue 
for  the  life  of  the  author,  in  order,  that  no  one  may  make  use  of  his  inven- 
tion, without  his  consent,  and  without  allowing  him  a  reasonable  share  of  the 
profits,  actually  derived  from  the  use  of  such  invention. 

SECTION  XIX. 

Whoever  from  his  experience,  study,  and  observation,  or  from  having  trav- 
eled in  other  countries,  shall  offer  for  adoption  any  machine,  expedient,  or 
mode,  employed  in  other  countries,  or  in  former  times ;  and  the  same  on  ex- 
amination and  experience  be  approved  of  in  the  manner  laid  down  by  Section 
XYii.  of  this  Chapter,  he  shall  be  considered  and  rewarded  in  the  same 
manner  as  if  he  had  been  the  actual  inventor ;  since,  although  his  ingenuity 
may  be  less,  his  merit  and  trouble  may  perhaps  have  been  greater,  and  the 
public  advantage  will  be  exactiy  the  same,  whether  such  mode  result  from  an 
invention  absolutely  new,  or  from  tiie  introduction  and  application  of  a  prac- 
tice never  before  adopted  in  tiie  place  where  it  may  be  proposed. 


■  ^  »< 


CHAPTEB   XIX. 

OF  THE  PRXVILEGES  OF  THE  BONES. 

SECTION  I.  / 

Although  the  regulations  laid  down  in  these  Ordinances  for  tiie  discipline, 
economy,  and  method  of  working,  which  are  to  be  adopted  in  the  mines  of 
New  Spiun,  are  calculated  to  diminish  considerably  the  dangers  and  difficul- 
ties which  have  hitherto  occurred  in  carrying  on  this  most  important  business, 
rendering  by  their  powerful  cooperation  the  richest  of  the  mines  more  acces- 
sible, and  the  lawful  modes  of  acquiring  them  less  hazardous ;  nevertheless, 
considering  the  difficulties  and  uncertainties  which  usually  attend  operations 
of  tiiis  kind,  and  that  their  precious  produce  is  the  especial  grant  and  favour 
of  Providence  to  my  dominions  in  Spanish  America,  and  is  the  chief  source 
of  the  prosperity  of  my  subjects,  the  support  of  my  Treasury,  and  tiie  q>ring 
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and  moving  power  of  the  commerce  of  all  my  dominions,  and  to  a  great 
degree  of  that  of  the  whole  world  ;  I  have  therefore  granted  and  do  grant 
to  those  persons  who  apply  themselves  to  the  working  of  the  mines  of  New 
Spain,  all  the  favours  and  privileges  wluch  have  been  granted  to  the  Miners 
of  Castillo  and  Peru,  in  all  respects  in  which  they  are  capable  of  being 
adopted  to  the  local  circumstances  of  Spanish  America ;  and  are  not  at  vari- 
ance with  any  thing  established  by  these  Ordinances. 

SECTION  II. 

Moreover,  I  award  to  the  scientific  profession  of  mining,  the  privilege  of 
nobility,  to  the  end  that  all  persons  who  devote  themselves  to  that  important 
study  and  occupation,  may  be  esteemed  and  treated  with  all  the  distinctions 
which  are  due  to  so  honourable  an  employment. 

SECTION  III. 

Mine-owners  shall  not  be  liable  to  be  arrested  for  debts,  neither  shall  the 
administrators,  superintendants  (joeladoreti)^  keepers  of  tallies,  (rayadore%)^ 
nor  other  persons,  serving  in  the  mines  or  establishments  be  so  liable,  provided 
that  each  of  these  persons  in  every  such  case  remain  in  confinement  within 
the  mine  or  establishment  to  which  he  belongs,  with  an  obligation  upon  his 
master  to  apply  the  third  part  of  his  salary  or  dues  to  the  payment  of  his 
debts,  as  long  as  he  remains  in  the  service  of  such  mine  or  establishment| 
and  if  he  quits  the  same  without  engaging  himself  in  any  other  mine  or  estab- 
lishment, then  he  may  be  imprisoned. 

SECTION  IV. 

If  a  sequestration  be  laid  on  the  Mines  or  Establishments  of  any  proprietor^ 
in  the  interval  during  which  the  silver  extracted  therefrom  is  being  applied  in 
satisfaction  of  the  debt,  he  shall  only  receive  out  of  the  produce  what  is 
absolutely  requisite  for  his  support,  according  to  the  circumstances  of  his 
family  and  condition  ;  but  always  with  a  view  to  this  circumstance,  that  the 
situation  of  the  creditor  be  not  prejudiced,  instead  of  amended,  by  the 
sequestration. 

SECTION  V. 

If  an  execution  be  levied  upon  the  other  property  of  a  Mine-owner,  there 
shall  always  be  reserved  to  him,  a  horse,  with  bridle  and  saddle,  a  baggage 
mule,  his  arms,  bed,  and  the  clothes  commonly  used  by  himself,  his  wife  and 
children,  and  absolutely  necessary  to  their  decent  appearance ;  but  all  costly 
dresses,  ornaments,  jewels,  or  trinkets  may  be  seized  under  the  execution.  . 

SECTION  VI. 

The  Boyal  Tribunal  of   iCners  shall  inform  me,  through  the  Yioeroy,  of 
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all  deserving  persons  belonging  to  the  Mining  profession,  especially  of  such 
as  may  have  qaitted  it  on  account  of  having  consumed  their  capital  therein, 
©r  being  too  old  and  infirm  to  pursue  it ;  pointing  out  also  such  of  them  as 
the  Tribunal  may  consider  to  be  the  most  deserving  of  my  Royal  favour,  in 
order  to  their  being  appointed  to  the  offices  of  judges  in  the  Mining  Districts 
or  Establishments,  if  that  should  appear  expedient ;  as  well  for  the  purpose 
of  rewarding  them  according  to  their  merits,  as  of  filling  the  said  office  with 
practical  and  intelligent  persons,  such  as  the  law  requires. 

SECTION  vn. 
Children  and  descendants  (Jiijos  y  nietos)  of  Mine  owners,  and  Mine- 
suppliers,  who  have  been  extensively  concerned  in  the  Mines,  deserve  also 
particular  consideration ;  and  for  tliat  purpose  the  Royal  Tribunal  shall  also 
inform  me,  through  the  Viceroy,  of  the  merits  of  their  ancestors  ;  in  order 
that  my  Royal  favor  may  appoint  tliem  to  civil,  military,  and  ecclesiastical 
appointments  in  America,  if  I  shall  think  proper  to  do  so. 

SECTIOX  VIII. 

I  declare  that  Mine-owners  and  Administrators  shall  not  be  prevented,  or 
in  any  way  impeded  by  their  said  employments,  from  obtaining  and  serving 
the  offices  of  magistrates  and  governors,  (^justitiay  regidares^,  of  the  cities, 
towns,  and  places  of  the  ^lining  Districts,  or  of  any  others  ;  but  they  are 
not  compelled  to  accept  such  offices,  nor  to  be  fined  for  declining  the  same, 
during  the  time  of  their  employment  in  the  Mmes,  if  they  desire  to  excuse 
themselves  on  that  account. 

SECTION   IX. 

f  In  the  ^lotment  of  ground  for  the  purpose  of  building  houses,  in  renting  such 
i  as  may  be  already  built,  and  in  providing  themselves  in  the  squares  and  marketr 
places  of  the  Mining  villages,  towns,  and  districts,  not  only  with  the  articles  ne- 
cessary for  the  Mines  and  Establishments,  but  also  with  the  supplies  and  provi- 
sions which  may  be  wanted  for  their  homes  and  families,  the  Miners  are  to  be 
preferred  to  other  persons,  and  to  be  treated  with  that  respect  which  is  due  to 
their  important  profession :  and  I  grant  them  the  liberty  of  hunting  and  fish- 
ing in  the  mountains,  forests,  and  rivers,  of  cutting  wood,  and  making  charcoal, 
and  of  pasturing  their  cattle  in  the  grazuig  places  and  watering  places,  (exidoi  y 
f^ffiMge%)y  in  the  same  manner  as  any  other  inhabitant  is  permitted  so  to  do, 
supposing  such  mountains,  forests,  rivers,  grazing  places  and  watering  places, 
to  be  puMic  property ;  for  in  all  such  as  are  private  they  must  pay  the 
proper  dues,  as  before  enacted :  and,  finally,  they  are  to  enjoy  all  the  cus. 
toms  and  privileges  enjoyed  by  the  inhabitants  of  any  Mme-town,  although 
titey  (tha  Miners)  may  not  rmde  therein ;  provided  only  that,  in  order  to 
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entitle  them  to  these  privileges,  their  Mines  or  Redncing  Establishments  be 
situated  in  the  same  district  as  such  Mine-town. 

SECTION  X. 

The  excessive  profusion  of  Miners  in  the  employment  of  their  capital,  and 
their  extreme  imprudence,  and  irregularity,  whereby  themselves  and  their 
families  are  speedily  reduced  to  distress,  and  their  capital  is  diverted  from 
the  operations  of  mining  into  other  channels,  being  as  notorious  as  they  are 
destructive  ;  I  will,  and  ordain,  that  the  Judges  and  Deputies  of  the  Mine- 
towns  and  Districts  shall  advise  thereupon,  and  in  cases  of  necessity,  expos- 
tulate with  the  Miners,  particularly  with  those  who  are  in  prosperous  circum- 
stances, cautioning  them  against  extravagant  expense  or  idle  profusion  ;  and 
if  this  should  be  found  insufficient,  then  that  they  shall  make  a  report  to  the 
Koyal  Tribunal  General  of  Miners,  in  order  that  the  latter,  after  satisfying 
themselves  of  the  reprehensible  conduct  of  the  Miner,  concerning  whom 
such  report  is  made,  may  appoint  a  person  to  watch  over  his  interests  (^curch 
dor),  or  in  some  other  manner,  provide  for  the  preservation  of  his  property, 
as  in  the  case  of  an  incorrigible  spendthrift. 

SECTION  XI. 

In  order  to  avoid  the  evil  and  injury,  spiritual  as  well  as  temporal,  occa- 
sioned by  games  of  stake  (envite),  and  hazard,  and  even  by  those  which  are 
permitted,  when  carried  to  excess,  and  also  by  other  public  diversions  and 
festivities ;  I  prohibit  most  rigorously,  in  all  Mine-towns  and  Districts,  among 
masters  as  well  as  workmen,  all  those  games  at  cards  which  have  been  before 
prohibited  by  Royal  Edicts  and  Decrees,  and  also  all  playing  at  those  games 
which  are  permitted,  for  a  larger  stake  than  is  compatible  with  fair  and 
moderate  relaxation  and  amusement.  And  with  equal  rigour,  I  prohibit  all 
playing  at  dice  or  tabas,  and  also  cock  fighting,  and  all  other  shameful  diver- 
sions ;  since  they  not  only  occasion  the  loss  of  time  which  might  otherwise  be 
devoted  to  labour,  but  lead  to  vast  loss  of  property,  and  sometimes  even  to 
outrages  and  murders.  Wherefore,  I  strictly  enjoin  the  Judges  and  Deputies 
of  all  Mine-towns  and  Districts,  to  enforce  with  the  utmost  vigilance,  the 
provisions  of  this  present  Section,  on  pain  of  being  themselves  wholly  respon- 
sible for  the  neglect  of  the  same,  and  of  being  liable  to  the  penalties  imposed 
by  the  said  Royal  Edicts  and  Decrees  against  all  transgressors. 

SECTION  XII. 

The  Royal  Tribunal  General  of  Miners,  shall  abserve,  and  carry  into  effect, 
whatsoever  is  contained  in  the  present  Ordinance,  and  shall  cause  them  to  be 
observed  and  fulfilled  by  all  the  subalterns,  dependents,  and  inferior  persons 
of  all  their  body,  each  in  his  particular  department,  without  any  injurious 
erasions  which  might  alter  and  corrupt  their  true  spirit  and  intent,  maintiun- 
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ing  them  alwaja  in  their  fall  vigoary  aad  oaosing  others  to  do  the  like.  And 
tho  Territorial  Deputations  of  MTiners  shall  also  observe,  and  carry  into  effect, 
whatsoever  relates  to  them  in  these  Ordinances,  and  shall  cause  them  to  be 
observed  and  executed  with  the  utmost  punctuality  and  correctness ;  and 
they  shall  not,  any  more  than  the  Royal  Tribunal  G^eneral,  act,  or  permit 
others  to  act,  in  contravention  of  their  real  tenour  and  meaning,  in  any  man- 
ner whatsoever  ;  and  I  only  allow,  in  case  of  any  point  arising,  which  is  not 
comprehended  herein,  or  provided  for  in  the  Royal  Orders  which  I  have 
issued  upon  this  subject,  that  both  the  one  and  the  other  (the  Royal  Tribunal 
General  and  the  Deputations)  should  regulate  themselves,  in  the  decisions 
thereof,  according'  to  the  form  and  practice  of  the  Consulates  of  Commerce 
of  my  European  and  Spanish  Dominions,  as  far  as  the  same  shall  be  practi- 
cable in  such  cases ;  but  all  doubts  which  may  at  any  time  arise,  as  to  the 
true  meaning  of  any  one  or  more  of  the  Sections  of  these  Ordinances,  shall 
be  proposed  by  the  Rojal  Tribunal  General  to  the  Viceroy,  in  order,  that  he, 
after  obtaining  the  necessary  information  thereupon,  may  transmit  them  to 
me  for  my  Royal  determination. 

SECTION  xui. 

Finally, — ^I  order  and  command,  the  Governor  and  persons  composing  my 
supreme  Council  and  Chamber  of  the  Indies,  the  Royal  Audiencies  and 
Tribunals  of  New  Spun,  the  Viceroy  thereof,  the  Captains  and  Commandants 
General,  the  Governors,  Intendants,  >iini3ters,  Judges,  and  all  other  persons 
whatsoever  whom  these  enactments  may  in  any  degree  concern,  to  conform 
themselves  precisely  to  these  Ordinances,  observing  and  fulfilling  them,  each 
in  his  respective  department,  with  the  most  rigid  exactness ;  regarding  their 
contents,  as  positive  and  perpetual  Laws  and  Statutes,  and  muntuning  them, 
and  causing  them  to  be  maintiuned  inviolably,  notwithstanding  any  other  laws, 
ordinances,  observances,  customs,  or  practices,  which  might  militate  agunst 
them ;  since,  if  any  such  there  be,  I  revoke  them  expressly,  and  declare, 
that  they  shall  be  of  no  effect,  prohibiting,  as  I  hereby  prohibit,  that  they 
(the  present  Ordinances)  should  be  explained  or  interpreted  in  any  manner 
whatever,  since  it  is  my  will,  that  they  shall  be  understood  literally,  as  they 
are  written.  And,  in  like  manner,  I  most  strictiy  enjoin  all  Tribunals,  Mag- 
istrates, and  Courts,  comprehended  in  this  and  the  preceding  Section,  to 
give  their  most  effectual  aid  and  assistance  to  the  provisions  and  enactments 
of  these  my  Royal  Ordinances ;  preventing,  as  far  as  it  is  posnble,  all  kinds 
of  disputes  and  contentionS|  which  will  always  incur  my  Royal  displeasnrei 
as  being  prejudicial  to  the  administration  of  justice,  and  to  the  good  govern- 
ment, tranquillity,  and  happiness  of  the  important  body  of  Miners  of  those 
my  Dominions ;  for  which  purpose,  I  have  commanded  the  dispatch  of  this 
present  Decree  (^cichUd)j  signed  by  my  Royal  hand,  sealed  wil^  my  private 
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seal,  and  cotrntersigned  by  my  tinderwritten  Secretary  of  State,  and  of  the 
general  Department  of  the  Indies,  and  which  shall  be  entered  in  the  General 
Office  for  the  dispatch  of  the  afiairs  of  the  Indies,  and  in  the  several  offices 
in  New  Spain,  which  it  may  concern.  Done  at  Aranjeuz,  the  twenty-second 
day  of  May,  in  the  year  one  thousand  seven  hundred  and  eighty-three. 

I,  THE  KING. 

JOSEPH  DE  GALVEZ. 


Entered  m  the  GcDeml  Office  of  the  Indiei,  Madrid,  the  twenty-fifth  daj  of  Maj,  in  the'year 

one  tfaonnnd  seven  handred  and  eighty-three. 

D.  Fkavcibco  Macbado, 
A  tme  Copy, 

JOSEPH  DE  GALVEZ. 
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TITLE    XVIII. 

CONCERNING  MINES  OF  GOLD,  SILVER  AND  OTHER  METALS. 
Laws  47  and  48,  tit  82  of  the  ordinamieDto  de  alcali. 

LAW  I. 

The  right  of  the  Eing  in  mines  of  goldy  nlveVj  and  other  metals^  salt  springB 
and  weUsy  and  the  prohibition  to  work  them  without  royal  licence. 
All  minerals  of  gold,  silver,  lead  and  every  other  metal  whatsoever  in 
our  realms  belong  to  us  ;  therefore  no  one  shall  presume  to  work  them  mtli- 
out  our  especial  licence  and  command ;  and  in  like  manner  salt  fountainB, 
reservoirs  and  springs,  which  are  for  the  manufacture  of  salt,  belong  to  us ; 
wherefore  we  command  that  the  rents  derived  therefrom  be  paid  to  as  and 
that  no  one  presume  to  intermeddle  with  them,  except  those  to  whom  former 
kings  our  predecessors,  or  we  ourselves  shall  have  granted  the  privilege  or 
who  shall  have  acquired  them  by  immemorial  possession.  (Law  8,  tit.  13, 
book  6,  R.*) 

LAW  II. 
Don  John  I.  at  Birbisca  in  the  year  1387. 

Concerning  the  right  of  searching  for  mines  by  a  person  in  his  own  IflwA 
and  those  of  other  persons^  and  to  work  them^  with  the  premium  wUeh  U 
assigned. 

Inasmuch  as  we  are  informed  that  these  our  kingdoms  abound  and  are 

rich  in  minerals ;  therefore  as  an  act  of  grace  and  favor  to  our  said  kingdoms 

. ,.     and  the  inhabitants  and  residents  of  the  cities  and  incorporate  villages  and 

*  This  reference  and  subsequent  similar  ones  are  to  a  previous  compilalion  of  Spanish  law 
tntiUed  *<  Nueni  Recopilodon''  also  eaUed  the  »  Collection  of  Castile,"  (T.) 
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other  places  and  to  persons  connected  with  the  church,  notwithstaniUng  that 
by  ourselves  and  oar  royal  ancestors  in  those  privileges  which  have  been 
granted  as  a  matter  of  favour  there  has  been  reserved  by  us  minerals  of  gold, 
silver,  and  other  similar  metals  ;  it  is  our  pleasure  that  henceforth  all  said 
persons  and  all  others  whomsoever,  of  these  our  said  kingdoms,  may  search 
for,  examine,  and  may  excavate  their  said  lands  and  estates  and  remove  from 
them  said  minerals  of  gold,  silver,  quicksilver  and  Un,  stone  and  other  metals ; 
and  that  they  may  search  and  excavate  for  minerals  in  all  other  places 
whatsoever,  not  prejudicing  in  their  searches  and  excavations,  the  rights  of 
other  persons,  and  acting  with  the  permission  of  the  owner ;  and  all  the 
minerals  which  shall  be  liius  found  and  extracted  shall  be  divided  as  follows  : 
First,  there  shaU  be  delivered  and  paid  therefrom  to  the  person  who  extracted 
the  mineral  all  expenses  of  excavating  and  extracting,  and  of  the  remainder, 
the  said  expences  having  been  deducted,  the  third  part  shall  belong  to  the 
person  extracting  the  mineral,  and  the  other  two  parts  to  ourselves. — (Law  3, 
tit.  13,  Book  6,  R.) 

LAW  III. 

Don  PbiKp  IL  and  daring  bis  abienee,  tbe  PrincMB  Donna  Joanna  at  Yalladolid,  Janaary  10, 

1659. 

* 

Ccneeming  the  incorporation  of  mines  of  gold^  silvery  and  quicksilver  in  the 
Croumy  as  Royal  Patrimony ,  and  the  mode  of  working  them. 

It  being  very  well  known  and  understood,  that  great  benefit  and  advantage 
as  well  to  ourselves  and  our  royal  patrimony  as  to  our  subjects  and  native 
citiaens,  and  the  public  good  of  our  kingdom  has  followed  the  discovery, 
openmg  and  working  the  mines  of  gold,  silver  and  quicksilver  and  other  metids 
in  which  these  our  kingdoms,  as  we  learn  from  very  ancient  periods,  are  very 
rich  and  abundant ;  and  although  by  the  law  which  was  enacted  by  king 
John  First  (see  previous  law)  the  right  was  granted  to  all  persons  to  seek  for, 
excavate  and  work  the  said  minerals  and  metals,  and  by  the  same  law  is 
designated  the  mode  of  apportionment,  yet  experience  has  shown  and  we 
now  perceive  that  there  are  very  few  mines  which  have  been  or  will  be  dis- 
covered and  worked ;  and  yet  it  is  said  that  there  are  some  persons  who  have 
knowledge  of  rich  mines,  and  for  gain  keep  them  concealed  and  will  not  make 
known  their  discovery,  which,  as  we  are  informed,  has  arisen,  among  other 
causes,  from  the  fact  that  the  greater  part  of  siud  mines  have  been  and  are 
sold  to  noblemen  and  other  persons  in  the  kingdoms,  and  from  the  grants  by 
biahoprics  and  archbishoprics  and  provinces,  so  that  in  relation  to  said  mines 
afanoet  the  whole  kingdom  has  been  thus  distributed  and  divided  up.  And 
considering  that  the  mines  were  granted  to  particular  persons,  and  that  no 
otheiB  should  interfere  with  or  embarrass  them  in  the  discovery  or  working  of 
ikem,  and  especially  that  in  many  of  the  said  grants  it  is  expressly  and  par- 

16 
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ticularly  provided,  that  wi&oiit  the  licence  and  consent  of  ike  first  grantees, 
no  one  could  seek  for  or  work  them,  and  the  noblemen  and  persons  who  hold 
the  said  property  so  parchased,  either  in  order  to  avoid  the  ezpence  and  labor, 
or  to  relieve  themselves  firom  attention  to  the  business,  have  bestowed,  and  now 
bestow  very  little  care  and  diligence  in  the  discovery,  occupying  and  work- 
ing said  mines  ;  and  as  very  little  advantage  has  followed  to  them  or  is  now 
received  from  estates  so  purchased,  and  the  benefit  which  we  ourselves  and 
our  subjects  and  citizens  might  receive  has  been  and  conUnues  to  be  generally 
impaired  ;  and  it  bemg  represented  that  others  will  not  engage  in  the  discov* 
ery,  occupation  and  working  of  said  mmes,  because  although  by  the  said  law 
of  King  John,  the  portions  which  each  party  is  to  have  are  designated,  yet, 
as  it  is  so  ancient  and  has  been  so  little  in  use  and  practice,  and  as  neither 
in  that  nor  in  other  laws  of  the  kingdom  have  the  many  doubts  and  dfficut 
ties  which  may  occur  been  determined,  and  which  have  thus  occasioned 
disputes  and  lawsuits,  they  are  apprehensive  and  fearful  of  expending  their 
money  and  labor  in  such  discovery  and  working  of  the  mines ;  and  principally 
having  doubts  whether  the  said  law  and  its  provisions  is  to  be  understood  to 
embrace  the  mines  which  were  rich,  and  from  which  great  and  excesave 
interests  might  have  been  expected  and  obtained ;  and  in  order  in  relation  to 
all  the  matters  aforesaid,  to  make  such  provisions  that  the  obstructions  and 
difficulties  aforesaid  may  come  to  an  end,  and  efiectually  to  secure  the  re- 
wards and  advantages  so  that  many  persons  of  wealth  may  invest  their  prop* 
erty  in  the  discovery,  occupation  and  working  of  the  mines,  by  whose  diligence 
and  labor  Ood  will  permit  the  developement  of  the  riches  and  bounties 
which  are  hid  and  covered  up  in  the  earth,  and  our  own  royal  ])atrimony  will 
be  increased,  the  condition  of  our  subjects  ameliorated  and  our  realm  enrich- 
ed ;  and  having  commanded  some  of  our  principal  accounting  officers 
(^contadores)  to  confer  with  some  of  the  members  of  our  council,  and  in  m 
matter  of  so  great  importance,  we  having  ourselves  conferred  with  and  been 
consulted  by  them  ;  it  was  resolved  that  we  should  direct  the  issue  of  &is 
our  ordinance,  and  adopt  the  provisions  hereinafter  written ;  and  we  have 
approved  of  the  same,  and  will  that  it  shall  have  the  vigor  and  force  of  law 
in  the  same  manner  as  if  it  had  been  done  and  agreed  to  in  the  Cortes  on  the 
petition  of  the  representatives  (JProcuradcretT)  of  the  cities  and  villages  <^ 
these  kingdoms. 

First,  we  reclaim,  resume,  and  incorpcHrate  in  ourselves  and  in  our  crown 
and  patrimony  all  mines  of  gold,  silver  and  quicksilver  m  these  our  Ungdoms 
in  whatever  parts  or  places  they  may  be  or  be  found,  whether  the  estates  of 
the  crown  or  of  the  nobility  or  clergy,  or  belongmg  to  the  public  or  the  town- 

*  The  general  meaning  of  the  term  '<  procnrador"  ia  the  agent  or  representatire  of  another  in 
the  execntion  of  a  power  entmited  to  him.  Anciently  the  *'  Procorador  de  Cortes'*  waa  a  person 
deputed  bj  the  cities  or  yillages  having  a  vote  in  the  Certes  to  repreMSt  theni  end  te  agree  m 
their  nanw  to  the  aenriees  asked  by  the  kii^  (T) 
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ships  or  vacant  lands,  or  in  the  estates  and  portions  and  lands  of  individaalSy 
notwithstanding  the  grants  which  bj  oarselves  or  by  the  kings,  oar  ancestors 
hare  been  made,  to  any  and  all  persons  whatsoeyer  of  whatever  state,  rank 
and  dignity  they  may  be,  and  for  whatever  causes  and  reasons,  as  well  grants 
for  life  or  for  years,  and  on  condition  as  those  perpetual,  free,  and  without 
condition ;  all  which  sud  grants,  in  view  of  the  facility  and  generality  with 
which  they  have  been  made,  and  the  prejudice  which  to  ourselves  and  our 
crown  and  royal  patrimony  has  ensued  and  still  continues,  and  the  damage 
and  injury  to  the  public  good,  and  the  well  being  of  our  subjects  and  citizens 
which  have  resulted  and  may  continue  to  result,  and  for  other  just  causes 
tiiereto  moving  us,  we  revoke,  annul  and  vacate,  and  it  is  our  will  and 
pleasure  that  the  said  minerals  now  and  henceforth  without  any  other  act  of 
seizin  or  possession,  belong  to  our  said  crown  and  patrimony  in  accordance 
with,  and  as  by  the  laws  of  these  our  kingdoms  and  ancient  usages  and  cus- 
toms properly  belong  to  us  in  the  same  manner  as  if  said  sales  and  convey- 
ances  or  any  of  them  had  not  been  made  and  granted ;  and  that  the  same 
shall  alone  continue  as  binding  and  in  full  force  in  relation  to  the  mines  of 
ffllver  and  gold  in  which  the  persons  afores^dd,  to  whom  said  grants  were 
made,  or  others  in  their  name,  and  by  their  consent,  have  commenced  working 
and  are  actually  now  at  work  at  the  date  of  these  presents ;  and  moreover, 
it  is  our  pleasure  to  recompense  and  indemnify  the  noblemen  and  other  per- 
sons to  whom  the  said  grants  which  we  have  thus  revoked,  have  been  made, 
according  as  upon  the  examination  of  their  conveyances  of  title,  the  causes 
and  reasons  of  their  being  granted,  their  conditions  and  limitations  and  the 
extent  to  which  they  have  been  performed  and  complied  with,  on  their  part 
may  appear  just  and  reasonable.  And  to  this  end  we  order  that  those  who 
bold  the  said  grant,  and  claim  the  said  recompense,  shall  present  their  claims 
within  one  year,  in  order  that  in  view  of  the  matters  aforesaid,  they  may 
receive  the  recompense  which  is  their  due. 

Second,  inasmuch  as  the  reducing  and  incorporating  in  ourselves  and  our 
royal  patrimony,  the  said  minerals  as  above  stated  is  not  with  the  view  that 
we  alone,  or  others  in  our  name  alone  may  seek  for,  ^cover,  and  work  the 
said  minerals,  but  rather  that  it  is  our  purpose  and  pleasure  that  our  subjects 
and  native  citizens  shall  participate  in  and  have  a  portion  of  stdd  mineralsy 
and  may  employ  themselves  in  the  discovery  and  working  of  them  ;  therefore, 
by  these  presents  we  give  permission  and  full  authority  to  our  said  subjects 
and  citizens,  that  they  may  freely  without  any  other  licence  from  ourselves  or 
any  other  quarter,  examine,  seek  for  and  excavate  the  said  minerals  of  gold 
and  nlver,  in  all  parts  whatever  of  the  estates  of  the  crown,  or  of  the  nobil- 
ity or  clergy,  and  all  other  persons  whatsoever,  as  well  in  public  territory, 
common  and  unappropriated  lands,  as  in  the  estaites  and  lands  of  individuals, 
on  paying  the  damage  to  tiie  owners ;  and  that  no  person  or  persons  shall 
interpose  any  dbstraction  or  embarrassment  neither  on  account  of  the  said 
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grants  which  hare  been  made,  and  which  as  above  stated  we  have  reroked, 
nor  for  any  other  cause  or  reason  whatsoever.  And  moreoyer,  we  grant  the 
firee  privilege  foki  full  permission  to  sdl  our  said  subjects  and  citizens,  that  m 
relation  to  the  mines  of  gold  and  silver  which  they  shall  have  discovered  and 
have  had  registered  in  the  manner  hereinafter  declared,  to  excavate  and 
extract  the  said  metals,  and  operate  and  work  them,  and  employ  all  the 
machinery,  labor  and  diligence  which  may  be  necessary,  without  bemg 
obstructed  or  embarrassed  by  ourselves  or  any  one  in  our  name,  nor  by  the 
occupation  of  any  other  person,  and  that  the  within  limits  and  boundaries  of 
the  mine  which  has  been  so  discovered  and  registered,  no  other  person 
be  allowed  to  excavate  and  seek  for,  nor  to  work  and  labor  upon  the 
same.  The  said  discoverer  complying  with  the  provisions  hereinafter  stated 
and  ordained.  It  being  understood  that  they  may  hold,  explore  and  discover 
Bdid  mines  in  said  regions  and  places  except  in  the  mines  of  Guadalcanal 
and  one  league  around  them,  and  in  the  mines  which  are  discovered  within 
the  limits  of  Cazalia,  Aracana,  and  Galarroca  and  a  quarter  of  a  league 
around  each  of  them.  AH  which  shall  have  full  and  complete  effect  notwith. 
standing  any  leases  which  we  may  have  ordered  to  be  made  of  any  of  the 
minerals  of  our  kingdom.  (Chapter  1,  2  and  8  of  the  law  4.  Tit.  1,  Book  6^ 
Becopilacion.)  (a) 


LAW  IV. 

WITH  gamboa's  commentabies. 

DoQ  Philip  II.  at  San  Loicnao,  Aug.  1S»  1584. 

New  ordinances  which  are  to  be  observed  in  the  discover;/,  occupation  and 
working  of  the  mines  of  goldy  silver,  quicksilver  and  other  metals. 


CHAPTER  I. 


OF  THE  NEW  CODE  OF  MINING  ORDINANCES,  THE  OLD  ORDINANCES  RE- 
MAINING IN  FORCE,  SO  FAR  AS  THET  ARE  NOT  REPEALED  BY  THE  FOR- 
MER, AND  now  FAR  THEY  ARE  TO  BE  OBSERVED  IN  THE  KINGDOM  OF 
NEW  SPAIN.— A  NOTICE  OF  THE  ORDINANCES  FRAMED|BY  SOME  OF  THE 
VICEROYS,  AND  OF  THE  ORDINANCES  IN  FORCE  IN  PERU. 

ORDINANCE  I. 
Wb  revoke,  annul  and  make  void  the  edicts  issued  at  Yalladolid,  and  all 

(a)  (Note  (a)  to  the  original  text}— The  sedioiu  from  the  8d  to  the  7ih  of  thia  law  aa  con- 
tained  in  the  former  eompilatkm,  treat  of  the  portion  which  ghaU  be  receiTed  by  persona  diacoT- 
eriog  and  working  the  mines  in  conformity  with  the  aeoond  law  ;  eoneemiog  the  forms  and  roodea 
of  proceeding  in  their  diacorery  and  registry,  and  of  the  powera  and  rights  of  the  diseoTeren  ; 
which  sections  are  omitted  aa  they  will  be  fonnd  to  have  been  repealed  in  the  new  ordinances 
conuined  in  law  4th  of  thia  title  published  in  1184  ;  and  for  the  aaae  reaaooa  are  omitted  thoee 
comprehended  in  78  aectioDs  in  the  royal  edict  of  Madrid,  ef  the  I8th  March,  1568,  ooitfained 
ia  law  a,  Tit.  18,  Book  •,  of  the  Recopilaeion. 


MINES  AND  MINING.  117 

laws  of  the  OrdmamieBto,  Partidas,  and  aU  other  laws,  edicts,  common  law, 
and  customs  whatsoever,  so  far  as  they  are  in  opposition  to  the  provisions  of 
this  law :  and  it  is  our  will  and  command,  that  ttiey  shall,  in  such  respects, 
be  void  of  all  force  or  authority  whatsoever,  except  only  that  the  8d  law 
of  this  title,  so  far  as  it  relates  to  the  annexing  to  our  royal  patrimony  the 
mines  of  gold,  silver  and  quicksilver,  in  these  our  dominions,  of  which  grants 
had  been  made  to  individuals,  by  departments,  bishoprics  and  provinces, 
shall  remain,  in  force  and  authority ;  in  conformity  to  which  law,  and  to  these 
our  laws  and  ordinances,  exclusively  of  all  others,  it  is  our  will  and  command 
that  the  said  mines  shall  be  worked,  and  all  suits  and  disputes  be  determin- 
ed, which  may  in  any  manner  arise  concerning  the  said  mines,  or  any  matter 
annexed  jfco,  touching  or  relating  to  the  same. 


CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  Wby  called  ordinances  of  the  new  code. 

2.  The  old  ordinances  are  repealed,  so  far  only  as  they  are  at  variance  with  the  new. 

3.  They  remain  in  other  respects  in  full  force  and  anthoiity,  and  are  to  be  referred  to  as 

mles  in  the  decision  of  snits  at  law,  and  contain  matters  of  much  importance. 

4.  An  objection  to  this  doctrine  refuted. 

5  and  6.  'By  the  laws  of  the  Indies,  the  ordinances  of  Castile  are  to  be  observed  in  New 
Spain,  when  not  contrary  to  the  laws  framed  for  each  province  in  particular. 

7.  An  account  of  the  ordinances  of  Peru,  issued  by  the  viceroy  Don  Francisco  de  Toledo. 

They  are  very  important  in  certain  cases,  as  affording  rules  for  New  Spain. 

8.  The  ordinances  of  the  new  code,  are  the  great  authorities  for  all  mining  suits  in  the 

kingdom  of  Mexico. 

9.  No  new  system  has  been  found  necessary  during  the  term  of  176  years. 

10.  An  account  of  the  ordinances  framed  by  the  viceroy  Don  Luis  de  Velasco  and  the 
Marquess  de  Montesclaros,  and  which  are  not  observed.  Reflections  on  the  idle  de- 
sire of  some  persons  for  new  ordinances. 

11.  The  Viceroys  are  not  at  liberty  to  alter  the  ordinances,  and  no  new  ones  can  be  set  up, 
unless  confirmed  by  the  Council,  after  having  been  submitted  to  the  consideration  of 
experienced  and  intelligent  persons. 

IS.  and  13.  There  is  no  need  to  have  recourse  to  Germany  and  France  for  oridnances,  our 
own  being  su£5ciently  copious. 

COMMENTARY. 

1.  The  eighty-four  heads  into  which  this  law  is  divided,  are  denominated 
<M^dinaDce8  of  the  New  Code,  and  were  originally  appended  to  the  old  Collec- 
tion, into  the  bodj  of  which  they  are  introdaced,  in  the  edition  printed  at 
Madrid,  in  1642.  The  name  of  iVet^^  is  conferred  upon  them  in  contradis- 
tinction to  the  old  ordinances  contained  in  the  5th  law,  of  the  same  title  and 
book,  and  lo  other  laws  of  older  date,  relating  to  the  working  and  supplying 
of  mines;  which, — 

2.  Are  totally  repealed  by  this  9th  law,  "  so  far  as  they  are  in  opposition 
to  its  regulations  ;"  so  that  the  repeal  applies  to  those  points  and  in  those 
cmses  only,  wherem  the  former  laws  and  ordinances  are  opposed  to  the  9th 
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Iaw  and  no  further  ;*  it  being  clearly  the  intention  of  the  legislator  to  con- 
fine the  repeal  to  the  case  of  their  being  found  to  conflict :  wherefore  he  wiQs 
and  commands,  that  the  former  laws  and  ordinances  shall,  ^*  in  such  respects/' 
be  void  of  all  force  or  authority  whatsoever. 

3.  Whence  it  follows,  that  the  rules  and  ordinances  of  the  5th  and  oCher 
laws  of  this  title,  are  still  in  force  and  authority,  so  far  as  they  are  not  con- 
trary to  the  regulations  subsequently  established  by  this  law ;  and  that  they 
are  to  be  referred  to  and  observed  es  rules  for  the  decision  of  suits,  and  for 
the  working  of  the  mines,  as  in  fact  the  coorse  and  practice  of  the  Courts  of 
New  Spain.  And  this  is  confirmed  by  the  consideration,  that  it  is  a  rule 
that  the  alteration  or  repeal  of  a  law,  is  not  to  be  presumed ;  f  combined 
with  the  indisputable  fact,  that  there  are  many  very  essential  and  neces- 
sary matters  in  the  old  ordinances  of  law  5,  which  are  omitted  and  passed 
over  in  silence  in  law  9,  evidentiy  to  avoid  repetition,  and  not  with  the  inten- 
tion of  repealing  or  altering  the  other  laws,  in  points  as  to  which  nothing  con- 
trary is  ordered.  And  by  a  comparison  of  these  several  ordinances,  which 
we  shall  take  care  to  institute  in  every  instance,  it  will  appear  in  what  cases 
the  old  ones,  being  at  variance  wiih  the  others,  are  repealed ;  and  in  what 
cases  they  are  not  repealed,  no  contrary  regulation  being  established  by 
law  9. 

4.  And  although,  according  to  the  wording  of  the  ordinance,  which  says, 
^'  except  only  that  the  3rd  and  4th  law  of  this  titie,  which  relates  to  the  an- 
nexing  to  our  royal  patrimony  the  mines  of  gold,  silver  and  quicksilver,  in 
these  our  kingdoms,  &;c.  shall  remain  in  force  and  authority ;  in  conformity 
to  which  law,  and  to  these  our  laws  and  ordinances,  exclusively  of  all 
others,  it  is  our  will  and  command  that  the  said  mines  shall  be  worked,  and 
all  suits  and  disputes  be  determined,"  it  might  seem  (from  the  expressions 
**  except  only'^  and  **  exclusively  of  others"),  that  the  other  laws  and  ordi- 
nances are  repealed,  yet  the  fact  is,  that  the  repeal  is  to  be  taken  with  the 
qualification  ^'  so  far  as  they  are  in  opposition,"  and  extends  no  further;  and, 
therefore,  the  old  as  well  as  the  new  ordinances,  still  equally  form  parts  of 
the  body  of  the  collection,  so  that  the  old  ordinances  are  to  be  referred  to 
and  followed,  in  any  case  omitted  or  passed  over  in  the  new  code,  for  in  such 
cases  there  can  be  no  variance  or  opposition  between  the  former  and  the 
latter.  And  the  object  of  ^ving  new  authority  to  the  fourth  law,  was  to  pre- 
vent so  important  a  matter  as  the  annexation  of  the  mines  of  all  metals  to  the 

*  Leg.  28.  fr.  de  legibof,  **  aed  et  posteriores  leget  ad  priorea  pertinent,  nial  contraria  aiot,** 
piiod  multis  argumentia  probator. 

t  D.  de  Loea,  4e  jarisd.  disc.  107,  n.  10.  "  Legnm  eorrectio  non  eat  praeanmeDda,  aed  Titanda.** 
Et  in  decis.  Sicil.  aob.  tit  de  fcadia,  n.  214.  *^  Statotum  semper  debet  interpretari,  at  minas 
corrigat  jua  commane."  Paria,  cons.  110,  n.  6,  and  cona.  84,  n.  3,  vol.  S.  £t  legom  eorrectio 
vitanda;eat,  imo  nee  prtaaamitar  ;  neqoe  in  dobio  facienda  eat;  ncc  ex  paritate  rationia."  Tna- 
eht,  liter,  c.  cond.  10S6.  Velaaco,  in  loc  oomm.  liter,  o.  oodcI.  229.  S  lib.  I,  n.  87.  CaatiUo, 
OontroT.  lib.  6,  p.  2,  oap.  12f ,  ■  7. 


MINES  Am)  Mmma.  119 

eiown,  firom  being  interpreted  to  be  at  variimee  with,  and  therefore  repealed 
hjj  the  second  ordinance  of  this  9th  law^  whereby  a  grant  of  the  mines  is  again 
made  to  the  subjects  of  the  crown,  generally.  It  was  therefore  necessary  to 
declare  that  the  4th  law  stiU  remains  in  force  and  authority  ;  but  it  must  not 
be  inferred  as  a  consequence,  that  such  of  the  old  ordinances  as  relate  to 
points  and  matters  passed  over  in  law  9,  are  repealed. 

5.  It  appears  then,  that  the  working,  denouncement  and  re^stry  of  mines, 
all  disputes  and  questions  at  law  which  may  arise  concerning  them,  and  all 
other  matters  incident  or  annexed  thereto,  are  to  be  governed  and  dotermin. 
ed  by  these  ordinances  of  the  new  code,  and  by  the  old  ordinances  where  not 
at  variance  with  them*  And  that  the  former  are  the  fundamental  laws  by 
which  this  important  business  is  to  be  regulated,  not  merely  in  regard  to  the 
kingdom  of  Castile,  for  the  mines  of  which  they  are  framed,  by  Philip  II. 
who  promulgated  them  on  the  22d  of  August,  1584,  but  also  for  the  Indies, 
and  for  the  kingdom  of  New  Spain,  in  particular.  By  one  of  the  laws  of  this 
latter  country  it  is  provided,*  ^^  That  the  viceroys  shall  confer  with  persons 
of  intelligence  and  experience,  upon  the  laws  of  Castile  which  relate  to  min- 
ing ;  and  that  if  tbey  shall  be  found  suitable,  they  shall  cause  them  to  be  ob- 
served, practised  and  enforced  in  the  Indies ;  provided  they  be  not  at  vari- 
ance widi  the  laws  framed  for  each  province  in  particular ;  and  that  tbey 
shall  render  a  due  report  of  those  which  are  not  put  in  practice  for  directing 
ihe  observance  of  those  which  they  may  consider  necessary  to  be  enforced." 

6.  And  by  the  other  lawf  concerning  the  discovery  and  woricing  of  mines, 
the  viceroys,  presidents,  and  judges  of  audiencies,  are  commanded  to  main- 
tain and  enforce  the  precise  and  punctual  observance  of  the  ordinances  of  the 
new  code,  and  not  to  enlarge  the  period  of  four  months,  after  which  a  mine  is 
liable  to  be  denounced,  if  not  sufiEiciently  worked. 

7.  In  obedience  to  the  laws  above-mentioned,  the  viceroy,  Don  Francisco 
de  Toledo,  drew  up,  for  the  kingdom  of  Peru,  certain  mining  ordinances,  a 
compendium  of  which  is  ^ven  by  Don  Gasper  de  Escalona,  in  his  Oatopliir 
lacio  Real  de  el  Peru^%  and  which  he  illttstrates  with  his  usual  erudition. 
And  these  ordinances  (the  observance  of  which  is  directed  by  a  special  law 
of  the  Indies,  referring  to  the  laws  drawn  up  by  this  illustrious  viceroy  on 
every  subject), §  together  with  the  laws  of  Castile,  where  not  at  variance  with 
the  former,  are  to  be  looked  to  as  the  rules  for  deciding  suits  at  law  coocem- 
iiig  nnnes,  and  for  their  economy,  government  and  working,  in  that  kingdom. 
And  they  are  at  the  same  time  very  useful  to  the  judges,  ministers  and  min* 
era  of  New  Spain,  for  their  guidance  in  regard  to  certain  questions  and  matp 
ten  not  touched  upon  in  the  ordinances  of  Uie  new  code,  nor  in  the  laws  of 

•  Law  S,  title  1,  book  S,  of  the  Collection  of  the  Indies, 
t  Low  6,  title  le,  book4»  of  the  Colleetkm  of  the  IndioA 
I  Lih.  S,  pert  2,  cap.  1,  page  104. 
i  Law87,titlel»book2,oftboGoUMtMiiftheIiidioi^ 
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the  CoUectioii  of  ihe  Indies.  For  it  is  most  reasonable,  that  m  cases  not  no- 
ticed in  the  proper  law  of  any  conntiy,  the  law  or  custom  of  the  taearest  prov- 
ince should  be  referred  to ;  particularly  where  so  close  an  affimty  ensts  as 
between  those  of  Peru  and  New  Spain.* 

8.  Still,  however,  the  ordinances  of  the  new  code,  and  the  laws  of  title  19, 
book  6,  of  the  Collection  of  the  Indies,  are  the  fundamental  authorities  for 
all  suits  at  law  and  other  matters  concerning  mines,  in  the  kingdom  of  Mexico, 
and  the  -judges,  advocates,  mining  deputies  and  miners  of  that  kingdom, 
must  conform  to  the  spirit  of  these  laws  in  every  case  that  msy  occur.  And 
accordingly,  it  is  usual  with  them,  in  their  several  proceedings,  to  say,  that 
they  act  in  conformity  with  the  ordinances  of  the  new  code,  or  that  the  prac- 
tice of  such  and  such  persons,  is  contrary  to  these  ordinances,  in  such  or  such 
respects. 

9.  And  although,  in  the  space  of  176  years,  since  1584,  the  date  of  their 
promulgation,  the  disputes  concerning  mines,  which  the  thirst  for  gain  has  ex- 
cited, have  been  most  frequent,  and  although  the  mining  districts  of  this  king, 
dom  are  very  numerous,  it  does  not  seem  that  any  want  of  a  new  system  has 
ever  been  felt,  or  that  any  of  the  viceroys  or  ministers  of  audiencies,  sealous 
as  they  are,  have  ever  recommended  any  new  plan  or  set  of  rules. 

10.  It  is  true  that  there  were  some  ordinances  drawn  up  by  the  viceroy, 
Don  Luis  de  Yelasco,  and  subsequently,  some  others  framed  by  the  Mar- 
quess de  Montesclaios,  the  latter  dated  the  13th  of  March,  1606,  and  eoun- 
teredgned  by  Pedro  de  la  Torre,  and  which  were  submitted  to  the  king,  and 
proclaimed  at  the  mines  ;  but  all  the  thirty-six  chapters  they  contain,  with 
the  exception  of  the  28th  and  29th,  which  concern  the  bankruptcy  of  mmers, 
relate  to  the  distribution  of  quicksilver,  salt  and  maize,  among  the  miners, 
on  account  of  the  crown,  with  respect  to  all  which  the  course  now  pursued 
is  difierent,  salt  and  maize  being  no  longer  distributed  at  all ;  and  the  dis- 
tribution of  quicksilver  being  conducted  upon  a  new  system :  the  ordinances 
in  question,  therefore,  furnish  no  rules  for  the  working  of  mines.  And  the 
same  remark  applies  to  the  five  ordinance$  of  government^  an  account  of 
which  is  ^ven  by  Don  Juan  de  Montemayor,t  and  which  merely  ^ve  roles 
for  certain  particular  cases,  but  do  not  regulate  the  mode  or  system  of  sup- 
plying or  ascertaming  the  boundaries  of  mines,  nor  any  other  matter  relating 
to  their  working.  And  although  there  are  some  persons  who  would  wish  to 
have  a  set  of  rules  more  explicitly  adapted  to  the  circumstances  of  partic- 
ular cases,  in  reference  to  the  varieties  of  situation,  ground  or  other  details ; 


*  L.  d«  quibna  82.  ff.  de  leg.  and  Juob»  n.  6,  in  Card,  de  Liica,  de  aenrit.  diso.  2,  n,  19.  ** 
cet  aiUem  iatod  wx  alatntnin  di? erss  ditioiiia,  nnllamqiie  vim  legia  babeat  extra  propiinn 
riom,  et  cnm  non  anbditia  ;  Bihilominna,  atante  praaertim  regionnm  yicinitate,  reete  atteodeadom 
videtnr  pro  argmnento  aea  preaompUone  :  cam  in  hia  caaibua,  qai  non  babentnr  in  jnre  «x- 
presa^  determinati,  give  pro  interpretatione  joria  dnbii  reete  deaerriant  lagea,  vel  eonaoaftaduMa 
aliamm  praaertim  adjacentinm  ciyitatnm  vel  provinciarnm." 

t  MoDtamayor,  Ordenanaa  dn  Govierno,  fiom  the  77tb|  fol.  44. 
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jti  these  are,  m  fact,  matters  which  the  law  cabnort  deseend  into ;  *  whilst 
die  ezerdse  of  a  sound  discretion  will  suggest  rules  for  the  determmatiott  of* 
omitted  cases.  And  that  our  ordinances,  if  regard  be  bad  to  their  sens^ 
and  spirit,  are  sufficiently  copious,  is  proved  by  the  experience  of  so  long  a 
period,  in  a  country  where  there  are  so  many  mineral  districts  as  in  Neir 
Spain.  And  were  distinct  ordinances  framed  for  each  separate  mining  diS-^ 
trict  or  province,  endless  confusion  would  be  the  consequence  ;  whilst,  as  the 
ease  now  stands,  all  the  most  general  and  important  points  are  defined  by 
fhe  laws  of  the  new  code. 

11.  And  the  viceroys  can  on  no  pretence  alter  the  laws ;  their  power, 
however  high,  not  being  absolute,  nor  extendmg  to  legislation,  but  merely 
authorising  them  to  advise  with  and  report  to  the  sovereign  ;  but  the  existing 
laws  and  onfinances  must  be  observed  with  exactness,  until  the  confirmattoH' 
of  other  new  ordinances  by  the  council. f  And  if  necessity  or  convenience 
require  that  others  should  be  framed,  the  office  of  preparing  them  is  not  to 
be  entrusted  to  any  individual,  but  to  several  persons,  selected  from  among 
ihe  many  disinterested  and  intelligent  men  who  may  be  found  in  each  pro- 
vince ;  and  who  will  be  enabled,  by  their  practical  knowledge,  to  throw  the 
strongest  posnble  light  on  the  subject ;  and  smoh  s  the  dnrectioxi  of  the  law 
of  the  Indies  cited  above. | 

12.  There  ia  no  need  to  have  recourse  to  other  nation^  for  mining  ordi- 
nances ;  our  own  are  amply  sv^cient  In  framing  tbem^  recourse  was  had 
to  the  laws  of  Germany,  as  stated  and  explained  by  Agricda,  althou^  tiie 
mines  of  that  country,  differ  from  ours  in  the  dimensions  assigned  to  thdm, 
and  in  the  mode  of  mana^g  them  when  held  by  partners.^  It  cannot  be 
denied  that  the  laws  of  the  State  of  Hesse  are  very  copious,  little  less  so 
indeed  than  those  of  the  Palatinate,  as  illustrated  and  stated  by  Krebs  ;|| 
Imt  almost  every  contbgency  is  eom|n«licBded  in,  and  provided  fer,  by  our 
own. 

*  L.  10.  ff.  de  ]^.  **  Naqae  leges  neqae  aenatoscoDsnlta  ita  ecribc  posmnt  at  omnes  easoi 
qni  qoandoqae  iocideriat  compreheadantar,  sed  safficit  ea  qas  qaandoqae  accidaat  coatineri.'* 
H  12.  ST.  ead.  **  Non  poesnnt  omnea  artioali  sigiUalim  aut  legiboa  ant  senattiaeoDettltia  eattp" 
prabendt,  sed  earn  ki  aliqaa  caun  aententia  eonnii  Maaileeia  est.  ia  qui  jarisdietioni  pr«eit  ad 
ewiilia  proeedere  atqae  ka  joa  dicere  debet."  Franeiaeoe  Baconioe,  de  jottit.  anivera.  apboriam 
10.  **  AogQBtia  prndentw  honnaDtt  caana  omnea  qaoa  teonpaa  reperit  non  potest  capere.  Noa 
mo  itaqoe  ae  ostendant  casus  omiasi  et  novi.  Id  kujasmodi  caaibos  triplex  adhibetar  rcmediani 
flive  soppleroeotatn.  Yel  per  processimi  ad  aimilia.  Yel  per  vsiini  ezensplornai  licet  in  h^ai 
■OB  eoalnrefait,  vel  per  jariadietionea  qua  aUtnaat  ex  aibitrto  beai  vkl  et  eeemdia  diMretioileiR 
flBiMUD,  am  \Um  earia  rnerat  pmleriis  aire  ceasorisB." 

t  Law  1,  title  19,  book  4.  CoU.  of  tke  Indies.  '<  And  witb  respect  to  the  discoTorj  of  mines* 
aod  the  taking  possession  of  and  forming  eatablishmenta  in  them,  the  laws  and  ordlaandey 
Ihincd  fer  each  proflnoe  are  to  be  observed,  being  coiifh'tted  by  «.' ' 

t  Law  a,  atle  1,  boek  2,  CoU.  of  the  Indies. 

4  Agricola,  de  re  metall.  lib.  0. 

I  PMIipgeift>egi^,deijgiie<tliph^tOM>  »,diito;  8,  de  Tii^laM.  et  aihUHlUK 
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IS.  Afl  to  tho0e  of  France  (as  is  remarked  by  Helot,  in  the  preface  to  lus 
translatioii  of  Schlnter*),  the  onlj  circamstances  worthy  of  remark  are,  the 
great  care  with  which  they  provide  for  an  investigation  into  the  situation  and 
arrangement  of  the  mines,  and  their  facilities  as  to  water,  so  necessary  for 
mining  purposes ;  and  above  all,  for  an  inquiry,  whether  the  person  who 
registers  the  mme,  has  sufficient  capital  for  the  undertaking,  and  has  provi- 
ded a  proper  director  for  the  mine,  without  which  he  is  not  to  be  allowed  to 
work  it.  As  to  all  other  matters,  however,  such  as  smelting,  amalgamation, 
the  registry  and  denouncement  of  mines,  the  keeping  a  proper  number  of 
hands  at  work  in  them,  the  measurement  and  alteration  of  their  boundaries, 
and  their  economy  and  management,  our  ordinances  are  very  copious ;  and 
if  they  are  not  acted  op  to,  the  fault  is  not  in  the  law,  but  in  not  enforc- 
ing it. 


CHAPTER  11. 

OF  THE  SUPREUE  RIGHT  OF  THE  PREROGATTYE,  IN  THE  MINES  OF  GOLD,  811^ 
VER,  AND  OTHER  METALS.— OF  THE  RE-ANNEXATION  TO  THE  CROWN  OF 
ALL  THE  MINES,  HERETOFORE  THE  SUBJECT  OF  GRANTS  BY  PROVINCES 
AND  BISHOPRICS,  IN  ORDER  TO  GIVE  AN  INTEREST  IN  THEM  TO  THE  SUB- 
JECTS OF  THE  CROWN  GENERALLY,  WHEREVER  SITUATE,-OF  THE  VERY 
AMPLE  NATURE  OF  THE  GRANT  AS  REGARDS  THE  INDIES.— OF  THE  PER- 
SONS WHO  ARE  PROHIBITED  FROM  WORKING  MINES.— OF  FOREIGNERS, 
ECCLESIASTICS  AND  CURATES. 

ORDINANCE  IL  LXVIL 

n.  And  in  order  to  benefit  and  &your  our  sabjeets,  and  ihe  natives  of 
(hese  kingdoms,  and  all  other  persons  whatsoever,  though  strangers  to  these 
onr  kingdoms,  who  shall  work  or  discover  any  rilver  mines  whatsoever,  dis- 
covered or  to  be  discovered,  it  is  our  will  and  command  that  they  shall  have 
them,  and  that  they  shall  be  their  own,  in  possession  and  property,  and  that 
they  may  deal  with  them  as  with  any  thing  of  their  own,  observing,  both  in 
regard  to  what  they  have  to  pay  to  us  by  way  of  duty,  and  in  all  other  res- 
pects, the  regulations  and  arrangements,  ordered  by  this  edict,  m  the  man- 
ner hereinaftermentioned. 

LXVii. — Also,  we  ordidn  and  command,  that  our  adminbtrator-general^ 
and  the  adimhistrators  of  departments,  and  such  persons  as  may  be  appoint- 
ed by  them  or  their  successors,  to  attend  officially  at  the  ndnes,  and  the  jos- 
tices,  and  notaries,  and  sworn  clerks,  who  have  been  or  may  have  been  ap- 
pointed by  us,  and  who  shall  hereafter  be  appointed  to  use  or  exercise  their 
offices  thereat,  shall  not  be  at  liberty  to  hold,  and  shall  not  hold,  any  mine, 

•  SddBtor  (Glwirtoite  ABdra)»  D«  k  fate  dii  iniMi,  tiadift  ptr  IL  Hilot  F^ 
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or  share  of  a  mine,  in  any  department  in  the  kingdom^  either  by  fhemflelres 
or  throagh  any  person  acting  for  them,  directly  or  indirectly,  during  all  such 
time  as  they  shall  hold  the  said  offices,  under  pain  of  being  for  ever  de> 
prived  thereof,  and  of  forfeiting  the  mine  or  mines  they  may  hold,  which 
shall  go  to  any  person  who  shall  inform  against  them  ;  and  under  the  further 
penalty  of  forfeiting  a  moiety  of  their  property  to  our  exchequer :  and  that 
any  person  who  shall  take  a  part  in  any  of  the  matters  so  prohibited,  shall 
incur  the  like  forfeiture  of  property  and  mines. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  By  the  cifil  law,  mines,  when  in  pnblic  groond,  bolonged  to  the  soyeieign,  and  when 
in  private  groand,  to  the  owner  of  the  land. 

S  and  3.  From  their  great  valae,  universal  custom  has  made  them  a  right  of  the  prerog- 
ative. 

4.  Upon  this  point  regard  most  be  had,  in  each  kingdom,  to  its  own  particular  enstom. 

5y  6,  and  7.  By  the  law  of  the  Ordenamienta,  that  of  the  Partida  and  those  of  Castile^ 
mines  are  made  a  royal  seigniory. 

8.  John  n.  allowed  them  to  be  worked,  subject  to  an  ackBowledgment  of  two  third  shares 

of  the  prodaee. 

9,  10,  11,  and  19.  Philip  II.  revoked  various  grants  of  the  mines,  which  had  been  made, 

by  provinces  and  bishoprics,  and  vested  them  in  the  crown  ;  and  his  meaning  was 
to  grant  an  interest  therein  to  his  subjects,  wherever  situate,  under  the  regulations  of 
the  old  ordinances,  and  those  of  the  new  code. 

13.  The  grant,  as  respects  the  Indies,  is  most  ample,  and  extends  generally  to  all  the 
subjects  of  the  crown. 

14  and  15.  Whence  Lagunez  and  the  Cardinal  de  Luca  infer,  that  the  mines  of  the  Indies 
are  not  vested  in  the  crown. 

16  to  SO.  This  opinion  refuted. 

91, 29,  and  23.  The  reasoning  of  Lagunez  answered. 

24.  The  mines,  in  the  hands  of  the  subject,  are  liable  to  all  the  incidents  of  property,  as 
objects  of  alienation  or  other  dealings. 

95  and  96.  The  grant  of  the  sovereign  to  his  subjects  is  a  qualified  giant,  being  accompa- 
nied with  the  obligation  of  obedience  to  the  ordinances. 

97  and  98.  The  extension  of  the  grant  to  foreigners,  is  to  be  understood  as  applying  to 
those  only  who  are  naturalized. 

99  and  30.  The  clergy,  and  religious  persons,  and  coiates  in  particular,  are  prohibited 
from  working  mines,  except  such  as  descend  to  them. 

31.  A  contrary  practice  prevails  in  New  Spain. 

39.  Decisions  of  the  councils  of  Lima  and  Mexico  on  this  point. 

33.  Conclusions  of  Friar  Juan  de  Paz,  in  favour  of  the  curates  of  New  Spain,  npon  the 
construction  of  a  decision  of  the  council  of  Mexico. 

34.  Recorded  fact  of  a  church  mine  being  leased  and  worked,  in  the  mining  district  of 
Zimapan. 

35.  The  Indians  were  paitieularly  named  in  the  grant,  beeanse  even  the  Spaniards  weie 
originally  prohibited  £rom  working  mines. 

36.  The  mines  of  the  marqnisate  of  el  Valle  are  eommon  to  all^ 

37.  Of  other  persons  prohibited  to  work  mines. 
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SECTION  I. 

98.  The  woriung  of  quieknlfvr  mines  is  permitted. 

89.  It  dAes  not  *pfx  thai  any  socb  weie  worked  in  New  Spais,  hi  etily  times  after  its 

disGOTsry. 
iP  and  41.  Two  royal  orders,  coofirmiag  eertaio  direeiioas  for  atoppiDg  up  qaiekailfer 

mines  in  Queroavaca,  and  ia  the  Sierra  de  Pinos. 
49.  Another  preoedeat,  to  the  same  effect,  from  the  office  of  the  aaperkiteBdent  of  quick- 

siWer  at  Mexico. 
43.  The  reason  for  not  allowing  the  mines  of  this  mineral  to  be  worked  in  New  Spain,  ie, 

that  the  qaicksiiirer  of  el  Almadea  is  disposed  of  on  account  of  the  revenue. 
44  and  45.  It  was  directed,  by  orders  of  the  4th  of  March,  1559,  and  the  22d  of  January, 

1565,  that  the  quicksilver  should  be  sold  at  the  greatest  possible  proftt. 
46.  It  was  directed,  by  another  order,  of  the  3d  of  Jane,  1567,  that  all  quicksilver  shipped 

on  board  the  convoy,  on  account  of  individuals,  should  be  seized. 
46.  The  dealing  in  quicksilvei  otherwise  than  on  aoeount  of  the  revenue  »  prohibited, 

and  liable  to  a  penalty. 
46, 49  and  50.  Because  it  would  be  prejudicial  to  the  reveirae,  and  injurious  to  the  expen- 
sive establishment  at  el  Almaden ;   and  would  give  opportunity  for  much  fraud  and 

ooDtraband  dealing  in  bullion. 
H  and  5t.  The  merekanta  are  prohibited  frem  selling  it,  beeause  if  permitted,  they  weald 

raise  the  price  to  an  ezeesaive  rate,  and  this  prohibiiioo  was  obtained  at  the  aolicita* 

ftm  of  the  mineia  of  New  Spain  and  New  Galicia.  • 

<*• 
COMMBNTART. 

1.  Bt  the  ciyil  law,  aS  reins  and  mineral  deposits  of  gold  or  Afof  ore, 
AT  of  preeioos  stonei^  belonged^  if  io  public  ground,  to  the  soyereigD,  and 
were  part  of  bis  patrimony  ;  but  if  on  private  property,  they  belonged  to  the 
owner  of  the  land,  subject  to  the  condition,  that  if  worked  by  the  owner,  he 
"was  bound  to  render  a  tentii  part  of  the  produce  to  the  prince,  as  a  right 
attaching  to  his  crown  ;  and  that,  if  wcrked  by  any  other  person,  by  conseiil 
pf  the  ovner,  ths  former  was  liable  to  the  payntent  of  two  tenths,  one  to  the 
prince  and  one  to  the  owner  of  the  property.* 

2.  Subsequently,  it  became  an  established  custom  in  most  kingdoms,  and 
was  declared  by  the  particular  laws  and  statutes  of  each,  that  all  veins  of  th# 
precious  metals,  and  the  produce  of  such  veins,  should  vest  in  the  crown,  and 
be  hei4  to  be  part  of  the  patrimony  of  the  king  or  sovereign  prince.  That 
this  is  the  case  with  respect  to  the  empire  of  Germany,  the  Electorates, 

•  Laganea,  de  fractib.  1.  p.  c  10,  n.  51 ,  niqne  ad  64.  Gatierrea^  Pract  p^  4.  ^est  36.  n.  69. 
39lstnit  BartKwa,  in  1.  divortiO)  f.  si  vir,  ff.  de  Bolnt.  matrimoDio,  n.  18.  Antnoez,  de  donat  regiis 
part.  3.  cap.  12.  per  tot  AUaro,  de  offie.  Use.  gloss.  20.  n.  101.  aliiqae  innumeri  apod  istoa,  et 
ooaunaniter  I>D.  in  d.  f •  si  vir :  qui  onmes-  dietana  disthietioDem  finnant :  et  pro  jnre  fisci  in 
fodinis  repertii  in  loco  publico^  taut,  io  C.  naic.  verb  Argentarie.  Qa«  aiat  regalia,  Heratiafi 
Nsataaas  da  r^al,  rerb.  Aigentaaiia.  Afflictis  in  tract  Qn«  sint  regalia,  tit.  S.  b  nam.  1.  et  pre 
jare  privati  in  metallis  ftindi  proprii,  d.  ^,  si  vir,  L.  qnondain,  Cod.  da  aetafl.  lib.  II. 
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France,  Portagal,  Arragon  and  Catalonia,  appears  from  the  laws  of  each  of 
dioee  countries,  and  from  the  anthoritjr  of  yarious  authors.* 

8.  And  Hxe  reason  is,  that  the  metals  are  apptioable  to  the  use  of  the 
pabUc,  who  ought  not  to  be  prejudiced  bj  any  impediments  being  thrown  in 
the  ¥ra7  of  the  discoyering  and  working  of  their  ores  ;  besides  which,  their 
products  rank,  not  amongst  those  of  an  or^nary  description,  but  amongst 
the  most  precious  the  earth  affords,  and  therefore,  instead  of  being  appropri- 
ated to  individuals,  are  proper  to  be  set  apart  for  the  sovereign  himself, 
whose  coffers  being  thus  enriched,  he  will  be  enabled  to  lighten  the  burdens 
<^  his  people  ;  all  wluch  is  set  forth  at  length  bj  the  authors  above  refer- 
red to.f  ' 

4.  This  question,  as  is  observed  bj  the  great  Cardinal  de  Luca,|  has  not 
received  any  general  or  uniform  determination,  but  is  decided  by* the  laws  and 
customs  of  each  particular  kingdom  or  principality.  For  upon  the  breaking  up 
of  the  Roman  Empire,  the  princes  and  states,  which  declared  themselves  inde- 
pendent, appropriated  to  themselves  those  tracts  of  ground,  in  which  Nature 
has  dispensed  her  more  valuable  products,  with  more  than  ordinary  liberality ; 
which  reserved  portions  or  rights,  were  called  rights  of  &e  crown.  Among 
the  chief  of  the  valuable  products,  are  the  metallic  ores  of  the  first  class,  as 
those  of  gold,  silver  and  other  metals  proper  for  forming  money,  which  it  is 
essential  for  sovereigns  to  be  provided  with,  in  order  to  support  their  warlike 
armaments  by  sea  and  land,  to  provide  for  the  public  necessities,  and  to 
maintun  the  good  government  of  their  dominions.  And  such  is  the  course 
mentioned  in  the  first  book  of  the  Maccabees,  to  have  been  pursued  by  the 
Bomans,  with  regard  to  the  mines  of  Spain  ;  such  also  is  the  plan  adopted 
by  onr  sovereigns,  with  regard  to  those  of  the  Indies,  some  of  which  they 
Ittve  reserved  to  themselves,  and  the  remainder  Aej  have  left  to  their  sub- 
jects, charged  with  the  payment  of  the  fifth,  tenth  or  twentieth  part  of  the 
prodace.  The  above  author,  also,  in  the  place  cited,  distinguishes  the  metals 
into  those  of  the  first,  second  and  third  class,  by  which  means  he  determines 
several  very  important  questions,  without  prejudice,  however,  to  the  laws, 
ordinances  and  statutes  of  each  particular  kingdom,  which  in  each  case 
claims  the  first  notice. 

•  Antnnez  de  donat.  ng.  lib.  8,  cap.  12,  n.  10.  <*  S%d  qiiamvw  pr«dicti  juris  tiaditio  et  difttioe- 
li»  ab  omoibna  comraoaitar  nt  raeepta,  tanen  r^as  et  prlDcipea  in  onaiboa  fer^  orbU  partibat 
aam  n«n  admitaniiit,  imo  pecQiiarabtis  legtbaa  atataeriat  venaa  metaUoroDi  nbicanque  tnvanlaa 
to  locia  pablicit  aire  priratia  ad  aa  partinere  et  de  ragalibaa  eaM ;"  com  Rebnfib,  Barbos  Pereg' 
Cab«do  el  aiiia  qui  testantar  de  legibna  Neapolia,  ValettCiM,  CaUlonuD,  ut  ipse  de  statoto  Lnsi* 
tanuB.  De  Impeiio,  ArauiflMis,  Diacars.  Acadeaiicor.  de  Jare  pablict^  cap.  8,  de  regal,  fiaci) 
difcnra.  15,  §.  59,  et  acq.  nbi  etiam  teftatar  de  regao  HgngriA. 

t  Antmes  obi  aapr.  n,  12,  Solpn.  da  jara  Indiar.  lib*  I,  c.  IS,  n.  1%  et  omiies  aap.  eiiatf  aab* 
n.  1* 

t  EndiL  da  Laea,  de  r^gaL  disc.  147,  n.  17,  naqae  ad  ioaaiu 
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5.  Id  Spain,  under  the  law  of  the  Peurtida^  the  property  of  the  nunefl 
was  so  Tested  in  the  king,  that  they  were  held  not  to  pass  in  a  grant  of  the 
land,  althongh  not  excepted  out  of  the  grant ;  and  even  thoogh  included  in 
it,  the  grant  was  yaUd,  as  to  them,  only  during  the  life  of  the  king  who 
made  it,  and  required  confirmation  by  his  successors. 

6.  And  by  another  rule  of  the  same  law,t  the  metals,  amongst  other 
things,  were  reserved  to  the  soyereign,  for  maintumng  him  in  honour,  for 
defending  his  territories,  for  supporting  his  wars  against  the  enendes  of  the 
faith  and  for  relieving  the  people  from  taxes. 

7.  Afterwards,  by  a  law  of  Don  Alphonso  XI.  in  tiie  (hdenamento  Redly% 
copied  in  the  collection  of  Castile,§  all  mines  of  gold,  silver  or  any  other 
metal  whatsoever,  and  the  produce  of  the  same,  were  declared  to  be  the  pro- 
perty of  the  crown,  and  no  one  was  to  presume  to  work  them,  except  under 
some  especial  licence  or  grant,  previously  obtained,  or  unless  authorised  by 
immemorial  prescription. 

8.  This  rule  was  moderated  by  John  I.,  and  the  law,  as  established  by 
him,  II  permitted  any  person  to  dig  or  work  mines,  in  his  own  land  or  inherit- 
ance, or  with  the  permission  of  the  proprietor,  in  that  of  any  other  individ- 
ual :  and  to  retain  to  himself,  after  deducting  the  expenses,  one  third  of  the 
produce,  rendering  the  other  two-thirds  to  the  king.  Whence  it  is  evident, 
that  the  owners  of  private  property,  might  prevent  all  other  persons  from 
searching  therein  for  mines  ;  and  that  the  permission  only  extended  to  the 
searching  for  them  on  their  own  estates,  the  mines  of  which  had,  originally^ 
been  excepted  by  the  sovereign  out  of  his  grants  and  charters. 

9.  Philip  11.^  acting  under  the  authority  of  the  council  and  chief  ae- 

*  Law  5,  title  15,  Fartida  2.  *'  And  minef,  if  there  be  any  :  and  although  it  be  not  mention- 
ed, in  the  grant,  that  the  king  retains  to  himaelf  the  things  aboye-mentioned,  jet  it  it  not,  there- 
fore, to  be  andentood  that  he  to  whona  the  grant  is  made,  acquires  a  right  to  them  :  moreoTer, 
if  the  king  should  ipake  over  all  these  things  to  him  bj  the  grant,  even  then  he  cannot 
hold  or  nse  them,  except  daring  the  life  of  the  king  who  made  the  grant,  and  of  any  other  who 
ma  J  please  to  confirm  it."    And  see  Qregor.  Lop.  at  that  place. 

t  Law  11,  title  28,  Partida  8.  <*The  retoroa  from  the  port,  salt  worka,  fisheries  and  nron 
works,  and  from  the  other  metals,  belong  to  the  emperors  and  kings ;  and  all  these  diingp  were 
granted  to  them,  that  they  might  have  wherewith  to  svpport  an  hononrable  establishment,  to  de: 
fend  their  lands  and  kingdoms,  and  to  carry  on  war  against  the  enemies  of  the  faith ;  and  that 
they  might  hare  no  need  to  load  their  people  with  great  or  grievous  bnrthens." 

I  Law  8,  title  1,  book  6,  of  the  Ordenamienio. 

i  Law  2,  title  13,  book  6,  Collection  of  Castile.  One  of  the  most  remarkable  among  tiie 
grants,  0  the  PrioUegio  rodado,  of  Ferdinand  the  fourth,  dated  at  Toro,  the  18th  of  October, 
1297,  whereby,  in  consideration  of  the  services  of  Don  Alfonso  Peres  de  Onsman,  Governor  «f 
Tarifa  ;  and  partieularly  those  displayed  in  the  conquest  of  that  town,  and  daring  Ks  defenci 
(on  which  occasion  he  threw  the  Moors  a  knife  to  kill  his  own  aon  with,  rather  than  enrrender 
the  town),  the  king  made  a  grant  to  him  of  the  town  of  San  Lncar  de  Batromeda,  with  the 
thirds,  and  other  things,  mdnding  the  mines.  The  grant  is  preaerved  in  the  hoase  of  the  dukes 
of  Medma  Sidonia,  his  successors. 

II  Uw  1,  title  18,  book  6,  CoUectkm  of  Castile. 
t  Law  4,  same  title  and  book. 
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conntantSy  and  considering,  first,  the  benefits  that  his  subjects,  generaUj, 
would  derive  from  working  the  mines  of  Spain,  which  had  from  of  old  been 
deemed  to  be  both  rich  and  abondant ;  second,  the  small  number  of  mines 
actuallj  worked,  notwithstanding  the  grant  of  John  I. ;  and,  third,  that 
though  not  worked  by  the  proprietors,  the  exclusive  grants  that  had  been 
made  bj  provinces  and  bishoprics,  prevented  any  other  person  from  pre- 
Burning  to  work  them ;  and  considering  also,  that  the  above-mentioned  law  of 
John  I.,  had  not  been  enforced,  and  that  there  were  various  doubts  and  dif- 
ficulties, not  provided  for  by  that  or  any  other  law ;  vested  the  mines, 
wheresoever  situate,  and  whether  in  public  or  private  ground,*  in  the  crown ; 
revoking  the  former  grants  thereof,  the  parties  interested  under  which  were 
to  receive  a  compensation,  upon  exhibiting  their  claims  within  the  term  of 
one  year.f 

10.  The  object  of  so  vesting  them,  was  not  that  the  right  of  searching  for 
them  should  be  limited  to  the  crown  alone,  but  that  it  should  be  freely  extend* 
ed  to  all  the  people,  generally  in  such  manner  that  they  should  be  at  liberty, 
without  any  licence  from  the  crown  or  any  other  party,  to  try  for  mines  in 
all  places  whatsoever,  whether  the  ground  belonged  to  the  crown  or  any 
other  lord,  to  abbeys  or  municipal  corporations,  whether  it  were  public  or 
waste  ground,  or  whether  it  were  the  inheritance  or  soil  of  a  private  person, 
in  which  latter  case,  the  owner  had  no  power  to  put  obstacles  in  the  way  of 
snch  search,  provided  he  received  a  compensation  for  any  damage  done  to 
his  property,  and  were  paid  his  third  part  of  the  produce,  as  directed  by  the 
law  of  John  I.  Besides  these  various  other  regulations  were  promulgated, 
which,  with  the  above,  are  known  by  the  name  of  the  old  ordinances,  and  to 
which  we  refer.  | 

11.  All  which,  as  has  been  observed,^  are  repealed  by  the  new  law  of 
Philip  U.  except  as  to  the  vesting  in  the  crown  the  nunes  of  gold,  silver  and 
quicksilver,  of  which  grants  had  theretofore  been  made  to  private  persons, 
by  districts,  bishoprics  and  provinces ;  as  to  which  they  remain  in  full  force 
and  authority. 

12.  And  by  his  second  ordinance,  which  is  now  under  consideration  he 
grants  permission  to  all  persons,  whether  natives  or  foreigners,  to  search  for 
mines,  and  declares  that  they  shall  be  theirs  in  right  of  possession  and  proper- 
ty, and  that  they  may  dispose  of  them  as  of  any  thing  of  their  own  ;  provided 

*  "  HflBC  et  81  qnn  pari  fnenmt  obnoxia  jnri, 
Prslati  proocres  missbqae  potentibof  qrbea, 
libera  Romano  liqaentnt  omnia  regno." 

Ex  Gnnther,  lib.  S.  in  Ligurino. 
t  Mom  faetnm  faiHo  in  Hnngaria  ex  oonat.  regis  Mathie  testatnr  AmmaBUi,  do  jur.  pnblie. 
disc  IS,  \.  61.    "  tJt  ai  aliqiia  miners  anri  et  argenti,  aalis  vel  alia  fodinsin  poaMsrioniboa  no- 
bOiara  reperirentar,  non  anferrentor  per  regiam  nuuestBtem  abaqae  debita  recompeoiatioiie.'' 
t  Iaw  6»  title  13,  book  6,  CoUeotion  of  Caitile. 
I  AboT%  ordinance  1,  chap.  1,  n.  2. 
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that  they  observe  the  rales  of  iiiat  edict,  ooncerning  thfe  pAjments  to  be  roB^ 
dered  to  the  crown,  and  the  other  matters  regulated  by  it.  And  a  sinular 
provision  was  made  by  the  first  of  the  old  ordinances.* 

18.  By  the  laws  of  the  Indies,  the  Emperor  Charles  tt&d  E3ng  Philip  11. 
made  a  similar  grant  to  all  their  subjects,  whether  Indians  or  Spaniards,  and 
of  whatever  station,  condition,  rank  or  dignity  (except  the  goremors,  miiua» 
ters,  mayors,  alcaldes  and  notaries  attending  at  the  nunes,  and  some  others 
who  are  also  especially  prohibited),  authorising  them  to  w<»'k  the  mines  fireely 
and  without  impediment,  and  making  them  common  to  all  persons,  whereso* 
oyer  situate,  provided  that  the  Indians  be  not  injuriously  treated,  and  that 
no  other  parties  be  prejudiced  ;t  and  likewise  granting  rarione  immunities  to 
the  discoverers,  whether  Spaniards  or  Indians,  as  may  be  seen  by  reference 
to  the  municipal  laws  of  the  Indies.^ 

14.  From  the  very  ample  terms  of  this  grant,  as  contained  in  the  second 
ordinance,  and  in  the  laws  and  orders  of  the  Indies,  a  doubt  arises,  whether 
the  mines  of  those  kingdoms  are  still  to  be  regarded  as  the  peculiar  right  of 
the  crown,  or  whether  they  are  to  be  conndered  as  the  absolute  proper^  of 
the  subject ;  upon  which  point,  Don  Matheo  de  Lagunes,§  judge  of  the  au« 
diency  of  Quito,  observes,  that  gold  and  silver,  and  the  veins  of  all  other 
metals  whatsoever,  in  tho  Indies,  are  declared  common,  and  that  all  ^persons 
are  at  liberty  to  try  for  them,  wheresoever  situate ;  and  that  they  are  invit- 
ed to  do  so,  by  the  order  of  their  catholic  majesties,  Ferdinand  and  Isabella, 
and  by  many  other  orders  mentioned  by  Don  Juan  de  Solonano ;  provided 
that  they  pay  the  fifth,  and  bring  in  the  bulUon  to  be  stamped ;  whence  he 
infers,  that  Uie  mines  are  not  vested  in  the  crown,  and  that  consequently,  so 
far  as  the  Indies  are  concerned,  all  the  rules  of  the  civil  law  will  apply,  ia 
reference  to  the  question  he  is  there  treating  of  (which  is  simply,  whether 
the  metals  are  to  be  considered  as  products  or  not),  and  he  conceives  that 
the  effect  is  precisely  the  same,  as  if  the  mines  had  been  made  private  prop- 

*  Law  6,  title  18,  book  6,  chap.  1.  of  the  Collection  of  Castile. 

t  Law  1,  title  19,  book  4,  Collection  of  the  Indiea.  See  ordinaDce  67  and  68,  title  18,  book 
6,  Collection  of  Castile,  concerabg  prohibited  penons. 

I  Title  19,  book  4,  CoUeetion  of  the  Indiea. 

^  Laganes,  de  Fract.  1.  p.  cap.  10,  n.  63,  64,  and  65.  "In  Indiarnm  tamen  regnia  aoii 
nifgentive  fodinsd,  et  similiam  metalloram  venn,  commnnes  din  snao  declaratse,  omntbnsqne  per- 
oiittitor  ubiconqae  metalla  qnsereie,  et  ernere  :  qainimo,  et  roagnis  prasmiia,  et  priTilegiia,  ad  id. 
omnes  invitantar  per  regiaoi  schedolam  regam  catholioornm  Ferdinandi,  et  Elisabeth,  et  aliaa  pla- 
ries  relatas  per  eroditissimain  D.  D.  Joannem  de  Solorzano  de  jnr.  Indiar.  torn.  2,  lib.  6,  cap.  nnic 
k  n.  82.  ita  tamen  ut  qaintam  partem  omniam  metixllornm  qon  extraxerint,  regio  fisoo  reserrare 
teneantar  :  ex  qaibas  at  ad  aapradictam  nostram  qasestionem  redeamns  circa  metalkHum,  Tena* 
mm  et  aliornm  fructuam  acqoisicionem  ;  cam  in  Indiarnm  regnismineralia  dicta  regio  patrimonio 
non  sint  inoorporata,  aed  potios  libera,  et  omnibos  cam  dicto  onere  qainti  obria  sint,  absque  dn- 
bio  in  Indiis  locom  habebont  omnia  sapradicta  ad  diet.  L.  divertio  f .  si  vir,  f£i  de  aolut.  matrim. 
et  ad  d.  leg.  item  si  fandi,  ^.  sed  si  metalla,  ST.  de  osofr.  et  ad  cognitionem  principalis  nostra 
qoBstionia  qnando  metalla  fmotas  dioantnr,  et  ad  maritam,  vel  ad  alinm  fractaariam  perti- 
neant  ?*' 
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ertji  as  they  may  be,  by  a  pardcolar  grant ;  and  this  he  svys  is  establiahei 
by  one  of  the  laws  of  die  Collection,  and  by  the  opinion  of  those  who  hava 
treated  of  fiscal  rights. 

15.  The  Cardinal  do  Luca  puts  the  same  constmcdon  apon  Solorzano's 
observations,  for  he  says,*  that  upon  the  conquest  of  the  new  world,  some  of 
the  mines  of  gold  and  silver  were  vested  in  the  crown,  whilst  others  remained 
the  private  property  of  the  subject,  who,  however,  was  bound  to  render  to 
the  sovereign,  a  ^th,  a  tenth  or  a  twentieth  part  of  the  produce,  according 
to  the  nature  of  the  mines  and  of  the  ground. 

16.  But  with  all  the  respect  which  is  due  to  the  judgment  of  so  learned  a 
minister  as  Lagunez,  corroborated  as  it  is  by  the  opinion  of  the  GaOrdinal  do 
Luca,  we  cannot  help  regarding  the  mines  of  the  Indies  as  a  right  of  the 
crown,  and  constnung  them  to  be  annexed  to  the  royal  patrimony,  by  the 
laws  and  orders  above-cited :  for  Escalona,  when  considering  these  laws  and 
orders,  enuinerates  the  mines  as  among  the  rights,  and  the  most  valuable 
ones,t  of  the  crown,  for  which  he  cites  the  law  of  the  Partida,  and  the 
copies  of  the  letters  of  our  sovereigns,  to  the  viceroy,  Don  Francisco  de 
Toledo.  These  letters  always  reserve  this  right,  and  were  the  viceroy's 
gmde,  m  preparing  the  mining  ordinances  which  he  framed  for  Peru,} 
wherein  he  several  times  inserts  a  saving  of  this  right  of  the  crown. 

17.  Don  Juan  de  Solorzano,  supports§  the  existence  of  this  right  of  the 
crown  in  the  Indies,  as  well  as  in  Spain,  referrmg  to  the  order  of  their  cath- 
olic  majesties,  giving  permission  to  work  nunes,  subject  to  the  payment  of  a 
fifth,  and  also  to  other  orders  ratifymg  that  order.  And  Alfaro,  who  refers 
to  the  same  orders,||  confirms  the  opinion  that  the  mines  are  vested  in  the 
crown,  particularly  in  the  Indies,  where  the  gold  and  silver  mines  are  found 
in  rocky  and  cavernous  places,  not  appropriated  to  any  person,  and  conse* 
quently,  belonging  to  the  prince,  as  lord  of  the  territory.  Besides  which, 
he  considers  all  room  for  doubt  removed,  by  their  having  been  so  vested  by 
the  law  of  Castile.    Whence  it  is  evident,  that  he  con^ders  that  this  law  has 

•  De  Laca,  de  regal,  disc.  147,  h.  22.  ^  Qaod  moderno  tempore  qnoqae  precticatiiiii  eat  in 
aequisHione  aovi  orbia  Indiantm,  nam  reliqoia  bonis  in  eno  primo  consQeto  atatn  relictis,  aliqam 
fodiam  argenti  et  anri  regis  effectSB  mnt,  alqae  regis  coronsB  Incorporate  \  reliqaie  aatem  relicui 
in  dominio  priTato  tab  obligatione  prsMtandi  regi  qaintam  partem,  qaandoque  decimam  vel 
▼igetimam  partem,  joxta  fondinarom,  et  regionnm  qnalitatem,  at  per  Solonannm,  diet  torn.  2, 
lib.  5.  part  2.  c.  1,  et  anic.  n.  tS,  et  seqq.-* 

1  bealona,  in  his  Gaaopiiilacio,  book  2,  part  2,  cliap.  1,  n.  2.  "  This  dotj  (the  fiftb)»  k  leried 
bj  Tirtoe  of  the  anpreme  right  and  seigniory  anivenally  vested  in  the  prineee,  in  right  of  their 
crown,  0T«r  the  minerals  which  Nature  yields."  So  Gutierrez,  Amaya,  and  others.  £t  ibkl. 
verb.  Quintos  de  eobre,  fol.  mihi  100.  **  AU  minerals  and  veina  are  rights  and  jewels  of  the 
crown."  And  see  the  margin  of  the  ordinances  of  the  viceroy,  Don  Prancisco  do  Toledo,  snd 
floreval  chapters  of  letteis  on  the  same  sabject. 

t  Eaealona,  ubt  snp.  page  101,  book  2,  part  2,  chap.  1,  CiMvphiL 

%  8oloisano,  lib.  6,  Polit  Ind.  cap.  1. 

I  AUaro.  de  iff;  fifc.  gloii.  29,  e.  6^  n.  108. 
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the  same  authority  and  force  in  the  Indies,  as  in  Spain,  and  that  the  nrani- 
cipal  laws  of  the  former  countries  have  not  severed  the  mines  from  the  rojal 
patriraony. 

18.  A  farther  argument  is  dra^m  from  a  reservation  made  by  the  ordi- 
nances of  Peru,*  T?hich  (following  the  old  law  of  Castilef)  require  a  mine 
to  be  set  out  for  the  crown,  of  60  varas  in  length  in  vems  of  silver,  and  50, 
in  those  of  gold,  and  contiguous  to  the  discoverer's  mine,  who  is  to  swear 
that  it  is  on  the  richest  part  of  the  vein,  although  it  is  advisable,  as  the 
ordinance  provides,  to  sell  or  lease  this  mine,  from  the  risk  of  the  ores  prov- 
ing poor.  J  And  although  it  is  not  the  practice,  in  New  Spain,  to  set  oat 
such  a  mine  for  the  crown,  yet  the  payment  of  the  fifth  or  tenth  operates  as 
an  acknowledgment  of  the  sovereign's  right,5f  and  is  a  sufficient  proof  thak 
all  metallic  ores  are  originally  part  of  the  royal  patrimony. 

19.  Our  opinion  is  further  confirmed,  by  the  circumstance,  that  no  newly- 
discovered  mine  can  be  worked  until  registered,  and  that  no  old  mine,  once 
abandoned,  can  be  worked  again,  until  denounced  and  registered  before  the 
justice ;  and  that  the  boundaries  of  the  mines  cannot  be  assigned  or  the 
working  conducted  in  an  arbitrary  manner,  but  according  to  the  rules  of  the 
ordinances  and  laws,  only ;  so  that  an  acknowledgment  of  the  right  is  in  facfe 
made  to  the  king,  or  to  the  justice  in  his  name.  And  by  the  laws  of  the 
Indies,  a  licence  must  be  obtained,  previous  to  searching  for  mines  or  pearl 
banks  :  and  an  oath  must  be  taken  that  all  discoveries  shall  be  duly  reported, 
for  the  better  levying  of  the  revenue.  ||  And  an  additional  corroboration  of 
this  opinion  is  derived  from  the  circumstance,  of  permission  being  given  to 
try  for  mines  in  the  ground  of  any  other  proprietor,  and  of  the  latter  being 
disabled  from  making  any  objection,  provided  a  compensation  be  made  to  him 
for  any  damage  to  his  property.  For  this,  as  we  have  already  seen.^  would 
not  be  tolerated  by  the  civil  law,  were  it  not  authorized  by  the  crown,  in  the 
exercise  of  its  supreme  right  of  property  over  the  mines,  and  were  it  not  a 
consequence  of  their  having  been  reserved  for  the  general  benefit  of  the 
subject,  so  that  all  persons  should  be  at  liberty  to  search  for  and  profit  by 
them.  But  after  all,  the  strongest  ground  of  argument  is  afforded  by  the 
laws  of  Castile  and  of  the  Indies  themselves  ;  which  give  the  subject  an  in- 
terest merely,**  and  not  a  separate^  and  absolute  property  in  them,  and  which 

*  Escalona,  Goaoph.  boek  1,  chsp.  15,  an«l  book  2,  pert  8,  chap.  1,  at  the  word  Minas  do  S. 
M.  page  99,  in  the  18ih  ordioaiice  of  the  viceroy,  Dob  Franciaco  de  Totedo,  title  1,  coneemiDg 
discoveries,  pnge  108. 

t  Law  6,  tiile  18,  chap.  22,  book  6,  Coll.  of  Castile, 

I  Law  2, title  II,  book  8,  Coll.  of  the  Indies.    Bscnlona  abi  top. 

i  Don  Joseph  Saenz,  Tratad.  de  medidas  de  minas,  cap^  3. 

y  Lnw  2,  title  19,  book  4,  Collection  of  the  Indies. 

IT  Ubi  sap.  n.  1.        ' 

•*  Law  4,  Utle  18,  book  C,  Collection  of  CaatUe,  ehap.  2.    «  That  ow  Mtnral-bora 
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aathorise  him  to  deal  with  them  in  such  maner  only,  as  shall  be  consistent 
with  the  regulations  of  the  ordinances.  And  thus,  although  the  grant  gives 
a  right  of  property,  yet  it  only  amounts  to  the  cession  of  a  partial  interest, 
and  not  to  an  obsolute  transfer ;  the  supreme  right  of  property  remaining 
Tested  in  the  crown. 

20.  The  correct  opinion  then  seems  to  be,  that  the  property  of  the  mines 
remans  vested  in  the  crown,  and  that  as  the  sovereign  cannot  work  them  on 
his  own  account,  he  has  given  his  subjects  a  partial  interest  in  them,  under 
various  restrictions,  and  subject  to  variois  liabilities.  And  as  a  proof  of  this, 
it  may  be  observed  that,  at  first,  the  law  made  the  quicksilver  mines,  amongst 
others,  common  ;*  that,  subsequently,  it  was  left  to  the  discretion  of  the 
Ticeroys,  to  allow  the  discoverers  of  these  mines  such  advantages  as  they 
might  think  proper  ;t  but  that  finally,  they  were  reserved  for  the  use  of  the 
crown  only,|  and  are  not  allowed  to  be  worked  in  New  Spain  ;  all  which  is 
evidence  of  the  supreme  right  of  the  crown. 

21.  Nor  is  Lagunez's  opinion  supported  by  his  reasoning.  For  as  to  his 
first  argument,  fouuded  on  the  declaration  that  the  mines  of  the  Indies  are  to 
be  considered  common,  subject  to  the  payment  of  the  fifth  ;  the  fact  is,  that 
the  acknowledgment  of  right  implied  in  the  payment  of  the  fifth,  and  the 
performance  of  the  other  obligations  to  which  the  miners  are  subject,  furnish 
an  inference  to  the  very  contrary,  namely,  that  the.  mines  are  vested  in  the 
crown.^  As  to  his  second  argument,  although  it  is  very  true  that  private 
persons  have  a  right  of  possession  and  property  in  the  mines,  yet  the  acknow- 
ledgment implied  in  the  payment  of  a  certain  proportion  to  the  treasury,  is 
of  itself  sufiBcient  to  compel  us  to  treat  them  as  within  the  rights  of  the  crown  ; 
and  such,  according  to  Arumseus  and  many  other  authors,  is  the  light  in 
which  they  are  regarded  in  the  empire  of  Germany,  and  in  Hungary.  ||  As 
to  his  third  argument,  we  have  only  to  observe,  that  by  the  laws  of  Castile,^ 
the  mines  are  granted  to  the  subjects,  in  possession  and  property,  with  pow- 
er to  dispose  of  them,  as  of  any  thing  of  their  own,  and  to  search  for  them 
wheresoever  situate,  which  goes  much  further  than  the  mere  saying,  that  they 
shall  be  common  to  ally  which  is  the  expression  of  the  law  of  the  Indies  ;*• 
but  yet  all  the  mines  of  Spain,  whether  in  public  or  private  ground,  are  vest- 

■han  participate  and  have  part.*'  Law  1,  title  10,  book  8,  Colleotion  of  the  Indiee.  **  For  it  if 
our  will  to  make  a  grant  of  the  other  foar  parts,  that  everj  one  may  bare  power  to  dispose  of 
the  same." 

•  Law  1,  title  19,  book  4,  Collection  of  the  Indies.    **  Gold,  silver  and  other  metals." 

t  Law  4,  title  19,  book  4,  Collection  of  the  Indies. 

t  Montemayor,  lib.  5,  tit.  5,  summary  8,  concemiog  qaicksilrer,  and  the  levying  the  daties 
diereon. 

§  Vide  sup.  n.  20,  marg. 

H  Ammnos,  de  jar.  pnbl  disc  16,  §  60. 

V  Laws  4  and  6,  title  13,  book  6,  Collection  of  Castile. 

«^  Uw  I,  title  13,  book  4«  CoHeetkm  of  the  Indite. 
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%d  in  the  crown ;  this  vesting,  as  the  law  observes  *  not  being  insisted  on, 
with  a  view  to  their  being  worked  on  the  sovereign's  acooont,  bat  for  the  sake 
of  giving  all  his  subjects  an  interest  in  the  advantages  derivable  from  them? 
snbject  to  the  payment  of  a  third,  a  fourth  or  a  fifUi  part  of  the  produce* 
And  viewing  the  subject  in  this  light,  the  existence  of  this  right  and  the  an- 
nexation of  the  mines  to  the  crown,  are  easily  reconciled  with  the  principle, 
that  the  mines  are  free  and  common  to  all ;  and  with  the  exercise  of  a  right 
of  property  over  them,  on  the  part  of  the  subject. 

22.  And  the  laws  and  orders  cited  above,  under  which  immunities  are  pro- 
posed, to  incite  the  people  to  search  for  and  work  the  mines,  by  no  means 
prove  that  they  are  not  still  a  right  of  the  crown,  for  they  undoubtedly  are  so 
in  Portugal,  where  offers  of  similar  immunities  are  nevertheless  held  out.f 
And  this  fact  can  at  most  only  amount  to  evidence  of  an  earnest  deare  for 
Ae  promotion  of  the  public  good,  by  procuring  the  mines  to  be  worked  ; 
which  was  the  very  object  for  which  they  were  vested  in  the  crown.  So  that 
the  making  them  common  to  all  and  the  giving  permission  to  search  for  them, 
wheresoever  situate,  are  proofs  of  the  gracious  disposition  of  the  sovereign, 
who,  in  his  desire  to  promote  this  object,  has  annexed  the  mines  to  the  crown, 
has  revoked  the  grants  heretofore  made,  by  provinces  and  bishoprics,  and  has 
rendered  private  property  liable  to  a  service,  by  disabliog  the  proprietor 
from  objecting  to  the  nines  being  searched  for  or  worked  (provided  a  fair 
compensation  be  made  to  htm  for  any  damage  to  his  property),  and  by  esta- 
blishing the  principle,  that  the  mines  are  excepted  out  of  the  grant  of  land 
under  which  such  proprietor  may  hold.|  And  hencejwe  may  conclude,  that 
the  immunities  thus  offered  in  the  Indies,  the  making  the  mines  common,  and 
the  giving  free  permission  to  all  persons  to  search  for  them,  are  evidences  of 
the  right  of  the  crown,  and  not,  as  contended  for  by  Lagunez,  proofs  of  its 
non-existence. 

23.  It  seems  too,  that  he  went  out  of  his  way,  to  involve  himself  in  this 
question,  for  it  has  no  bearing  upon  the  principal  point  discussed  by  him, 
namely,  whether  the  metals  are  products  or  not.  For  although  they  are  not 
such,  strictly  speaking,  since  they  do  not  reproduce ;  it  is  enough  that  they 
are  emoluments  cr  civil  products,  to  make  all  the  effects  of  the  civil  law  at- 
taeh  ;§  that  is  to  say,  to  give  an  interest  to  the  usufructuary,  to  the  husband 
(when  the  wife  has  a  mine  fbr  her  portion),  and  to  the  tutor,  who  is  entitled 
to  the  tenth  part  of  the  produce  of  the  minor's  property ;  all  which  may 

*  Law  4»  title  18,  book  6,  Collection  of  Castile,  cap.  2.  "  For  the  vesting  the  said  mines  in 
ooreelyes  and  in  onr  royal  inheritance,  is  not  to  the  end  nor  for  the  parpoae,  that  the  said  mines 
shonld  be  searched  for  and  worked  by  onrselves  alone,  or  in  onr  name  only  ;  on  the  contrary,  it 
is  oar  intention  and  will  that  onr  naturaUborn  sabjects  should  participate  and  have  part  in  the  said 
mines,  and  sboald  engage  in  discovering  and  working  them,    Wherefoie,  lie.*' 

t  Lagunez,  de  fmct.  1.  part.  cap.  10,  o.  6,  cam  Acevedo  et  aliis. 

I  Antnnes  de  Fdrtogalt  de  donat  lib.  8,  cap.  12,  n.  14.  in  fin. 

^  Lagonct,  de  frwt  part  1,  diet  cap .  10,  per  tot  enm  mnltis  jaribas,  et  A  A. 
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very  'well  take  effect,  although  at  the  Bame  time  it  may  follow,  from  the 
acknowledgment  of  right  implied  in  the  payment  of  the  fifth,  and  the  sub- 
mission to  the  ordinances,  that  the  mines  are  a  right  of  the  crown.  For  as 
the  proportion  which  renuuns,  after  satisfying  the  demands  of  the  ordinances, 
is  strictly  a  product  or  emolument  to  the  owner,  the  metals  must  in  any  case 
be  regarded  as  products,  either  natural  ones,  if  the  fact  be  that  they  do  re- 
produce, or  civil  ones,  if  they  do  not ;  and  an  interest  in  them  must  there- 
fore pass  to  the  usufructuary,  the  husband,  the  tutor  and  others. 

24.  It  being  then  established  that  the  mines  of  the  Indies  are  a  right  of 
the  crown,  and  that  this  right  is  quite  consistent  with  the  property  granted 
to  the  sabject,  therein,  it  must  follow,  beyond  dispute,  as  a  consequence  of 
their  being  made  over  to  the  latter,  with  power  to  dispose  of  them  as  of  any 
thing  of  his  own,  that  all  the  incidents  of  property  must  attach  in  favour  of 
the  proprietor,  and  that  they  may  therefore  be  exchanged,  sold,  leased  or 
alienated,  by  contract,  donation  or  inheritance  ;  may  be  given  as  a  portion 
in  marriage,  or  may  be  charged  with  a  rent ;  and  that  interest  may  be  de- 
manded for  the  purchase  money,  whilst  remaining  unpaid.  For  it  is  clear, 
that  this  class  of  property  is  to  be  regarded  as  bearing  .produce,  and  this  is 
insisted  on  by  the  Cardinal  de  Luca,  by  Garcia,  Petrus  Barbosa,  Molina, 
Castillo  and  Gutierrez,  who  speak  with  reference  to  those  mines  and  veins  of 
known  and  tried  permanence,  the  ores  of  which,  although  not  actually  repro- 
duced, are  still  to  be  regarded  in  the  light  of  products.*  And  in  the  place 
eited,  De  Luca  also  deduces  very  sound  rules,  establishing  the  justice  of  re- 
serving rent,  on  a  lease  of  mines.  But  all  the  above  qualities  are  to  be 
understood  as  being  governed  by  this  essential  condition,  that  those  to  whom 
the  property  devolves,  by  universal  or  particular  succession,  must  conform  to 
the  ordinances,  and  fulfil  the  obligations  thereby  imposed,  such  being  the  law, 

25.  The  grant  of  the  sovereign,  therefore,  conveys  to  his  subjects,  a  direct 
and  beneficial  right  of  property  ;  and  is  to  be  regarded  as  a  qualified  gift, 
which  will  appear,  upon  considering  the  rules  by  which  that  species  of  gift  is 
defined  m  law ;  that  is  to  say,  that  it  be  a  free  and  complete  act,  which  being 
perfected,  a  charge  attaches  on  the  donee  from  that  time  forth  (and  the 

*  Luca.  de  regalib.  disc  117,  n.  IS.  "  Et  licet  io  stricta  jarit  censara  id  qaod  ez  hnjosmodt 
fodints  nngolis  aonii  percipitar,  potini  pars  soitii  quaoi  fractal  dicatnr  :  qooniaai  fractoa  vera, 
ct  propria  dicitar  iUe  qai  renasdtar,  ac  siagalis  aonia,  vel  temporibas,  salva  rei  sabitantift,  sea 
9nuk  prodactivft,  percipitar;  DifailomiDos,  abl  ooa  agitar  de  panria  et  Baperficialiboe  mineriia 
modico  tempore  darataria,  sed  de  hojaamodi  magnis,  atqae  jaxta  tot  tflBealoram  experimentam 
iodeficieatibas ;  tone  eamm  fVactoa  consistare  dicitnr  in  ipriaa  anbatantiie  annuali,  sen  tempo- 
lanea  eonaampiione,  et  extractiona :  Unde  propterea  ia  eia  cadit  asafroctas,  ordioaotar  fidei- 
commiaaa;  dantor  id  dotem  pro  matrimonio  carnali,  sea  pro  dote  eccleaisB,  yel  beneficii,  impo- 
Dontar  aaper  eis  eeasoa,  atqae  intrant  pro  pretio  termini  teztns  in  Leg.  carabit,  Cod.  de  act. 
empt.  cam  similibas."  Ut  per  Garciam  de  ezpensb,  cap.  22,  n.  47.  Barbosa,  in  Leg.  dirortio, 
f.  ai  Tir,  a.  9  and  10,  ff,  de  solot,  roatrim;  Barbatia»de  diTisione  frnctaom,  part  1,  cap.  17,  n. 
It.  lMiiia,de  piifliagenlis,  lib.  1,  e.  28,  n.  S,  in  fln.  CattiU.  de  osafrdeta,  cap,  87,  n.  16. 
Ovtienta  de  gaball.  da.  q.  36.  n.  11,  te  seq. 
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beiog  worded  as  a  condition  makes  no  difference),  and  that  upon  the  faSare 
of  the  modification,  limited  by  the  donor  in  his  own  favour,  or  in  that  of  a 
third  person,  or  of  the  kingdom  or  republic,  the  gift  determines  ;  as  will  be 
seen  by  reference  to  various  texts,  and  doctors/ 

26.  And  these  rules  are  precisely  applicable  to  this  second  ordinance :  for 
his  majesty  thereby  gives  ^'  and  makes  a  grant  to  his  subjects  of  the  property 
and  possession  of  the  mines  discovered,  or  to  be  discovered,  with  power  to 
dispose  of  them,  as  of  any  thing  of  their  own :"  which  amounts  to  a  com* 
plete  act  of  gift,  no  price  being  paid  for  the  grant,  nor  for  the  registry  or 
denouncement  of  the  mine  :  *^  but,"  proceeds  the  ordinance,  "  observing, 
both  in  regard  to  what  they  have  to  pay  us  by  way  of  duty,  and  in  all  other 
respects,  the  regulations  and  arrangements  established  by  this  edict, 
in  the  manner  hereinafter-mentioned  :"^which  is  the  charge  or  qualifica- 
tion,  and  which  refers  to  the  payment  of  the  fifth,  from  that  time  forth,  and 
to  the  observance  of  the  ordinances  which  regulate  the  mode  of  working  the 
mines,  the  number  of  hands  to  be  kept  at  work  in  them,  their  boundaries  and 
the  other  matters  required  to  be  observed,  upon  the  omission  or  non-perform- 
ance of  which,  the  gift  determines,  and  the  mine  becomes  liable  to  be  de* 
nounced  by  any  one.f 

27.  The  2d  and  16th  ordinances,  and  the  1st  of  the  old  ordinances,  make 
it  lawful,  not  only  for  the  subjects  of  the  crown,  but  also  for  foreigners,  to 
search  for  mines.  The  law  of  the  Indies,  under  the  title  ^^  Discovery  of 
Mines,"  docs  not  make  any  such  particular  mention  of  foreigners ;  for  their 
residence  in  those  parts  being  prohibited^  by  the  municipal  laws  and  statutes 
of  the  country,  unless  specially  permitted  under  letters  of  naturalization,  they 
consequently,  cannot  apply  themselves  to  the  working  of  the  minerals  of  that 
country ;  on  the  contrary,  our  sovereigns  have  ordained  by  express  laws, 
that  those  persons  who  are  prohibited  from  going  to,  or  residing  in  the  Indies, 
shall  not  be  at  liberty  to  raise  gold,  silver  or  any  other  metal  ;§  and  the 
ordinance  of  the  viceroy,  Don  Francisco  de  Toledo,  in  Peru,||  which  makes 
it  lawful  for  all  foreigners  to  discover  and  take  possession  of  mines,  to  stake 
them  out,  and  to  apply  for  the  unappropriated  space  of  ground,  in  the  same 
manner  as  natural-bom  subjects,  must  necessarily  be  understood  to  apply  to 
those  only  who  have  been  naturalized  by  royal  grant,  and  not  to  those  other- 
wise circumstanced. 

28.  As  to  those  foreigners  who  may  have  actually  applied  themselves  to 

•  Law  1,  Cod,  de  his.  qne  sab  modo.  L.  com  vot,  Cod.  de  donat  Aotones,  de  donat  Ub.  1. 
pml.  2,  f.  1,  a.  n.  1, 10,  et  per  totnm,  cum  Gomez,  MenochiOi  Maatica,  Gregor.  Ariaa  a  Meaa, 
ct  aliia. 

tLaw  6,  title  13,  book  6,  cap.  1,  CoUection  of  Castile. 
X  The  whole  of  title  27,  book  9,  of  the  Collection  of  the  Indies. 
\  Law  1,  title  10,  book  S.    Law  6,  titlo  27,  book  9,  of  the  Indies. 

0  Ordinance  7,  of  the  viceroy,  Don  Francisco  de  Toledo,  in  the  QaiophiL  of  Esedoaa,  book 
a,  p.  1,  chap.  1,  psfo  106. 
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the  working  of  mineSy  alihoagh  it  would  be  unjust,  not  being  suspected  per- 
sons,  to  deprive  them  of  property  upon  which  they  have  laid  out  their  money, 
with  beneficial  efiects  to  the  public,  yet  it  would  be  proper  to  compel  them  to 
sell  their  mines  at  a  reasonable  price,  and  then  to  send  them  out  of  the 
country.  And  this  is  the  object  of  the  law  in  directing  that  justice  be  done,* 
with  reference  to  which,  all  such  circumstances  ought  to  be  taken  into  the 
account,  as  the  audiency  may  fairly,  in  justice,  have  regard  to.  But  it  is 
otherwise  where  such  persons,  so  possessed  of  a  mine,  which  is  real  property, 
shall  have  been  established  for  twenty  years,  or  shall  be  married,  or  have  a 
family  of  children,  or  where  other  circumstances,  under  which  they  are 
tolerated  by  the  laws  of  the  Indies,  shall  enter  into  the  case.  As  to  all 
which  matters,  Yeitia,  Solorzano,  Hevia  Bolanos  and  Escalona,t  and  the  laws 
above-cited,  may  be  referred  to.  Regard  must,  however,  always  be  had  to 
the  just,  approved  and  notorious  reasons,  for  prohibiting  foreigners  from  all 
access  to  the  Indies,  for  the  purpose  of  trading,  or  of  purchasing  gold  and 

silver.^ 

29.  Since  the  ordinance  renders  it  lawful  for  all  the  subjects  of  the  crown, 
of  what  station  or  condition  soever,  to  work  the  mines,  it  might  be  inferred 
that  this  liberty  is  extended  to  the  clergy ;  and,  in  fact,  several  very  excel* 
lent  works  have  been  produced  on  these  subjects,  by  the  industry  of  ecclesi* 
astics,  such  as  the  learned  works  of  Barba  and  Ordonez,^  on  the  subject  of 
ores  and  smelting.  And  there  is  nothing  indecorous  in  their  acquiring 
knowledge  or  skill  in  these  matters ;  but  the  certain  orders  of  Philip  II.  and 
Philip  IV.,  an  abridgment  of  which  may  be  found  in  the  collection  of  Don 
Juan  Francisco  Montemayor,||  it  is  directed,  that  neither  the  monks  nor  the 
clergy  shall  be  allowed  to  employ  themselves  in  working  mines,  as  being 
indecorous  and  scandalous,  and  of  bad  example.  And  this  rule  is  particu- 
larly proper,  if  the  parties  are  charged  with  the  religious  superintendency  of 
Indian  districts. 

SO.  Similar  regulations  are  strictly  enforced  by  the  law  of  the  Indies,^ 
and  Solorzano  cites  various  prohibitory  orders,  grounded  on  the  avarice, 
cruelty  and  vexations  which  prevail  in  the  management  of  the  mines,  under 
such  circumstances ;    the  only  case  excepted  being  that  of  a  clergyman 

« 

•  Law  26,  title  27,  book  9,  Collection  of  the  Indies. 

t  Law  10. 13, 15,  19,  22,  27,  aoine  title  and  book )  see  Veitia,  Norte  de  la  contratacion,  lib.  1, 
cap.  81.  Solort.  Folit  lib.  3,  cap.  29,  n.  46.  Bolaoos  Car.  Philipp.  part  2,  lib.  1,  cap.  27.  £a- 
calona  in  bia  Gazophil.  lib.  1,  cap.  29,  page  156. 

i  I>aw  8,  title  27,  book  9,>>f  the  Indies. 

4  Don  Alraro  Alonso  Baiba,  (in  his  Arte  de  los  Metals)  carate  of  Potosi  in  Pcro.  Don 
Joan  Ordonez  Montalvo,  presbyter,  and  director  of  the  mines  of  the  Marquis  de  VaUe-Ameno, 
in  the  mining  district  of  el  Monte,  in  New  Spain,  in  his  Cartillo,  o  arte  nuevo  de  beneflciar  loa 
neulea  de  Oro  j  Plau  por  Azogna,  printed  at  Mexico,  in  the  year  1768,  at  the  press  of  the 
Bibtiocbeca  Mexirana.    See  chop.  22,  f  13,  n.  55. 

I  Montemayor,  Somarios  de  Cednlas  Reales,  lib.  5,  tit.  4,  samario  14. 

T  Iaw  4»  title  12,  book  1,  CoUee  Jon  of  the  Indka. 
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becoming  entitled  to  a  mine  bj  inheiitanee,  in  whidi  case  he  is  allowed  to 
work  it  until  he  has  an  opportunity  of  sdling^  leasing,  or  di^KNung  of  it  to 
advantage.* 

81.  The  contrary,  however,  ia  common  practice  in  the  Indies,  where  the 
clergy  not  only  work  mines  on  their  own  account,  and  at  their  own  risk,  and 
pay  the  duties  like  all  other  persons,  without  ever  having  their  mines  de* 
Bounced  ;  but  they  also  occupy  themselves  in  the  admimstration  and  manage- 
ment of  the  mines  of  others,  in  the  very  face  of  their  superiors ;  relying  on 
the  prevalence  of  tiie  custom,  and  on  Hie  fact,  that  the  business  being  con- 
ducted by  servants,  has  nothing  indecorous  in  it,  and  is  by  no  means  agunst 
conscience.f 

82.  The  council  of  lima,^  prohibits  curates  and  incumbents  from  working 
nunes  (amongst  other  lucrative  occupations),  under  pain  of  excommunication, 
ip$o  facto  incurrenda  ;  forbidding  other  ecclesiastics  from  engaging  in  actual 
trade  only  ;  but  the  council  of  Mezico,§  setting  forth  that  many  curates  and 
incumbents  undertook  the  ministry  in  the  Indies,  more  from  a  lust  of  gun, 
and  in  the  expectation  of  having  the  services  of  the  Indians  in  agriculture 
or  mining,  than  from  a  desire  to  guide  and  enlighten  their  minds,  orders, 
that  no  secular  or  regular  curate,  shall  cultivate  land  within  his  jurisdiction, 
nor  within  the  space  of  ten  leagues  around ;  not  excepting  even  the  land  of 
his  own  patrimony  or  of  the  church,  if  he  has  an  opportunity  of  letting  it : 
but  that  if  no  person  can  be  found  willing  to  take  such  land  on  lease,  then  he 
may  employ  the  Indians  who  are  so  disposed,  in  cnltirating  it ;  but  that  no 
compulsion  shall  be  used  towards  them,  and  that  they  shall  be  piud  i(x  their 
labour,  and  be  kindly  treated ;  and  that  if  any  such  person  as  aforesaid 
shall  aot  otherwise,  the  bishop  shall  deprive  him,  if  he  be  a  secular  clergy- 
man, of  his  benefice,  and  if  a  regular,  of  his  cure,  and  shall  suspend  his 
right  of  electing,  or  being  elected  to  any  office. 

83.  From  the  decision  of  this  council,  friar  Juan  do  Paz  infers  in  his  Can- 
iulta9  y  Re%oluci(mtBy  that  the  ecclesiasdc6||  and  curates  of  the  kingdom  of 

*  Solorz.  Polit.  lib.  2,  cap.  18,  n.  53. 

t  Cap.  Ejiciens,  distinct  88.  Pat,  Consoltaa  y  Beaolaciones  Tarias  Theologicas,  class.  1, 
coos.  69.  per  totam. 

X  Actione  3,  cap.  6,  Neqne  Indos  ad  mineralia  sibi  caranda  mittere. 

j  Lib.  8,  tit.  20.  **  Ne  clerici,  vel  monachi  negotiis  sncularibas  se  immiseeaDt,  f.  5.  Quia  rero 
nmlti  coratt  et  beneficiati  iDdoranii  banc  cnram  suscipiant,  magis  lucri  cnpiditate  (at  Tidelioet 
ladi  flua  colant  pmdia,  aot  mioas  eflbdianc),  qnam  nt  ipst  radittm  Indoram  animas  instraant ; 
b»c  synodas  prscipit,  ut  dqUus  curatns  Indornm,  aive  secalarifli  sire  regnlaris,  pOMiot  intra 
snam  jortsdictionem,  nee  intra  decern  leucas  in  ejus  ambitn,  pnsdia  (etiam  si  patrimonialla,  ant 
ecdesisB  fneriot)  colere,  si  sint  qni  ea  condncere  relint.  Qaod  si  condnctores  minime  reperi- 
antor,  ea  ipsis  colere  lieeat,  etiam  per  'Indoa,  qoos  tatnen  ad  id  Tolentes  tantnm  adhibeant, 
debitanqne  eis  opemm  et  laboris  mereedem  penolTant,  benigneqne,  et  comiter  ae  genot,  si 
aecaa  feoerint,  episoopas  cnratos  ssKnlares  beneficio  privet;  regalares  antem, «  regiiniiM  eode- 
%m  amoTeat,  et  Toce  actira  et  passiTft  perpetoo  suspendftt** 

U  Pas,  nbi  proxime. 
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Mexico  are  at  liberty  to  work  mines,  whether  they  be  church  property,  part 
of  their  own  patrimony,  or  newly-discovered  mines,  subject  to  two  conditions  ; 
first,  that  they  do  not  compel  the  Indians  to  work  in  them  against  their  incli- 
nation ;  and  second,  that  they  make  those  who  do  work,  a  just  compensation 
for  their  labour ;  and  that  he  conceives  the  object  the  council  had  in  reiw 
was,  that  the  Indians  who  might  work  in  the  mines  should  be  induced  so  to 
occupy  themselves,  by  good  treatment  and  good  pay,  and  not  by  contrary 
means :  remarking,  that  where  it  prohibits  the  clergy  from  employing  the 
Indians  within  their  jurisdiction  in  working  their  mines,  except  under  the 
circumstances  above-mentioned,  it  enforces  the  regulation  by  threats,  not 
of  ecclesiastical  censures,  and  the  consequent  punishment,  but  of  forfeiture 
of  their  benefices. 

84.  Agreeably  to  these  rules,  we  recollect  an  instance  of  a  church  mine 
at  Zimapan  being  let  on  lease  ;  but  we  also  recollect  other  instances  of  church 
mines  being  managed  direct  by  the  curates  ;  and  as  it  is,  generally  speaking, 
difficult  to  find  persons  willing  to  take  such  hazardous  property  on  lease, 
there  is  nothing  to  preyent  the  clergy  from  working  mines  at  pleasure.  Fi- 
nally, as  the  laws  of  the  Indies*  direct  that  the  councils  of  Lima  and  Mexico 
shall  be  obeyed,  and  their  decrees  be  enforced,  it  follows,  beyond  a  doubt, 
that  the  prohibition  from  working  mines  issued  against  curates,  under  pain 
of  excommunication,  by  that  of  Lima,  and  the  permission  given  to  them  to 
work  mines,  subject  to  the  aforesaid  conditions,  by  that  of  Mexico,  are,  by 
the  laws  of  the  Indies,  made  the  standing  law  of  each  kingdom  respectively. 

35.  As  to  the  question,  whether  the  Indians  are  at  liberty  to  work  mines, 
it  cannot  be  matter  of  surprise  that  a  special  declaration  to  that  efiect,!  be- 
ades  the  general  one  which  would  of  itself  haye  embraced  them,  should  have 
been  deemed  necessary  in  our  laws  of  the  Indies  ;  for  they  were  in  the  habit 
of  concealing  the  veins  of  silver  and  gold,  to  prevent  their  being  worked, 
ima^ning  perhaps,  that  if  discovered  they  would  be  taken  from  them.  In  or- 
der therefore,  to  induce  them  to  communicate  their  discoveries,  it  was  direct- 
ed by  several  orders,  that  they  should  be  given  to  understand  that  they  were 
to  be  entitled  to  all  the  mines  they  might  discover ;  and  further  inducements 
were,  at  the  same  time,  held  out,  by  the  offer  of  various  immunities  :  for  in- 
Btance,  the  Indian  who  should  discover  a  considerable  mine  or  treasure,  was 
promised  exemption  from  tribute  for  himself,  his  sons,  and  his  grandsons  ;X 
and  all  Indian  discoverers  of  mines  were  authorised  to  work  them  in  part 
payment  of  the  taxes  and  tribute  imposed  on  them,  and  for  their  own  further 
benefit.^    And  it  was  also  ordered  that  the  rules  for  ascertaining  the  bound. 

*  Lftw  7,  title  8,  book  1,  of  the  Collection  of  the  Indies, 
t  Law  14,  title  19»  book  4,  Collection  of  the  Indies, 

I  Law  15,  same  title  and  book.    Order  directed  to  Don  Martina  Henriqnez,  viceroy  ofMex- 
ieo,  the  2Sd  of  Deeember,*1674,  in  the  rerenne  office  of  that  citj. 
\  Montemayor,  Sonuur.  3,  tit  5, lib.  4. 
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aries  of  the  mines  lo  to  be  diseorered  by  the  Induuui,  Aould  be  Uie  same  for 
them  as  for  the  Spaniards*,  without  distiDction.  And  it  is  no  great  matter 
of  surprise  that  it  should  have  been  thought  necessary  to  frame  especial  stat- 
utes for  these  wretched  Indians,  whom  we  consider  that,  origiDaUy,  permia- 
uon  was  not  eyen  extended  to  the  Spaniards  to  raise  gold,  sUrer  or  other 
metals,  unless  by  particular  licence  from  the  governor.  The  governors,  how- 
ever, in  this  respect,  contravened  orders  which  had  been  before  issued,  and 
in  so  doing  they  acted  prejudicially  for  the  interest  of  the  kingdom  at  large, 
the  revenue,  and  the  subject  individually.  At  length,  the  order  of  the  9th 
of  December,  1626,  was  issued  by  the  Emperor  Charles,  upon  which  was 
founded  the  law  of  the  Co]lectioo,t  which  gives  absolute  permission  to  all  per- 
sons to  work  mines. 

86.  It  is  to  be  observed,  that  by  an  order  of  the  1st  of  September,  1530, 
it  was  provided  and  commanded,  that  the  mines  of  the  marquisate  of  el 
Yalle  should  be  common  to  all  persons,  under  the  penalty  of  100,000  mara- 
^edis  ;  the  object  of  which  was  to  prevent  its  being  supposed  that  the  grant 

ef  towns  and  people  made  to  the  marquess,  carried  with  it  the  right  to  the 
mines,  which  were  to  be  common  to  all  persons,  in  all  parts  and  places.  | 

87.  Besides  the  classes  of  persons  above-mentioned,  the  administrators 
general,  and  the  officers  particularised  m  the  67th  ordinance  are  prohibited 
from  working  mines ;  as  well  ss  the  presidents,  judges  of  audiency,  alcaldes 
and  fiscals,§  and  all  justices,  notaries  and  sworn  clerks,  either  by  themselves 
or  through  any  other  person  acting  for  them,  direetiy  or  indirectiy,  wholly 
or  in  part,  under  pain  of  being  deprived  of  their  offices,  and  forfeiting  their 
mine  or  mines.  And  the  law  of  the  Indies  |  ordains,  that  the  peraussion 
generally  given  to  work  mines,  shall  not  be  extended  to  the  minbters,  goy* 
ernors,  mayors,  chief  or  deputy  alcaldes,  lawyers,  ordinary  alcaldes  and 
notaries  attending  at  the  mines,  nor  to  any  other  person  specially  prohibited. 
And  by  three  other  laws,^  the  chief  alcaldes  are  prohibited  from  purchafi- 
ing  ores  or  silver,  and  also  from  dealing  with  the  miners,  under  colour  of  any 
contract  of  supply,  or  other  pretence ;  and  they,  as  well  as  the  notaries  at- 
tending at  the  nunes,  are  prohibited  from  entering  into  partnership  with  the 
mine  owners,  under  the  penalty  of  forfeiting  their  mines  and  being  deprived 

•  Law  16,  title  I9»  book  4,  CoUectioo  of  the  ladiea. 

t  Law  1,  same  title  and  book,  which  was  taken  from  the  older  directed  to  Herman  Cortetr 
the  resident  jadge»  dated  Sth  of  NoTember,  1526,  and  given  by  Don  Vasco  de  Poga,  fol.  12,  of 
bit  Proviaions  Cednlaa  y  Inrtmcciones ;  "  And  yon  prvhibk  and  Ibrbid  it  and  giro  tk»  lioeaee, 
except  to  snch  persona  ai  yo«  pleaae,  ftc."  The  law  and  die  order  differ  only,  in  the  date,  bat 
are  the  same  in  substance. 

}  This  order  is  in  onr  MS.  index  to  the  book  of  orders  of  the  city  of  Mexico,  which  wu  pre- 
served from  the  conflagration  mentioned  in  a  note  to  chap.  8,  n.  2S. 

i  Law  60,  title  16,  book  2,  CoUeetion  of  the  Indiea. 

B  Law  1,  title  19,  boek  4,  Collection  of  thelndies. 

Y  LawB  1,  a  and  S,  tiUe  21,  book  4,  Collection  of  the  Indiei. 
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of  their  offices.  All  hired  serTants  also  are  prohibited,  which  will  be  seen, 
in  the  proper  place,  when  we  come  to  treat  of  the  registering  of  mmes  by 
servants  on  the  pajit  of  their  masters.* 


SECTION  I. 

The  working  of  quickMver  mine$  was  at  first  permitted  in  New  Spain 
but  was  subsequently  in  several  instances  prohiHted^  it  having  been  mads 
wdawful  to  sell  quicksilver  in  New  Spain^  except  such  as  is  remitted  and 
distributed  on  the  account  of  the  eroton, 

88.  The  supreme  right  and  authority  in  and  over  the  mines,  vested  in  and 
exercised  by  the  crown,  cannot  be  better  illustrated  than  by  giving  an  ac. 
count  of  the  mines  of  quicksilver,  and  of  the  manner  in  which  that  metal  is 
sold  and  distributed.  By  our  new  ordinances,  and  by  orders  of  the  19th  of 
June,  1568,  and  the  19th  of  January,  1609,  upon  which  the  correspondmg 
laws  of  the  Collection  of  the  Indies  are  founded,t  permission  was  given,  not 
only  to  raise  gold,  silver  and  other  metals,  generally,  but  likewise  quick- 
ffllver  in  particular,  and  all  possible  activity  was  recommended  in  promoting 
the  discovery  and  working  of  the  mines  of  that  metal,  the  viceroys,  the 
audiences  and  governors,  being  directed  to  extend  to  the  discoverers,  every 
advantage  that  might  seem  reasonable ;  provided,  as  is  expressed  in  the 
above  order  of  the  19th  of  June,  1568,  that  the  interests  of  other  parties 
AtnM  not  be  prejudiced,  and  that  the  duty  of  a  fifth  part  should  be  pai^  in 
pure  and  clean  qmcksilver.| 

89.  We  are  not  informed,  nor  have  we  with  all  our  industry  been  able  to 
ascertun,  from  any  of  the  curious  histories  and  accounts  of  the  mining  dis- 
tricts of  the  Indies,  or  from  any  of  the  official  reports  or  orders,  whether 
any  quicksilver  mines  were  worked  in  New  Spain  during  the  period  immedi- 
ately subsequent  to  its  discovery  ;§  but  the  probability  is  that  none  such 
were  worked,  and  that  even  the  existence  of  the  metal  was  unknown.  And 
lihis  we  infer  from  its  great  scarcity  at  that  time,  it  being  sometimes  procured 
from  the  celebrated  mines  <tf  Guancavelica  in  Peru,  sometimes  from  those  of 

*  Chap.  15,  nvmb.  1  and  8. 

t  Laws  2  and  4,  titl«  19,  book  4,  CoUeetion  of  tiM  Iiidiea. 

I  Thia  and  other  ordara  otatad  b j  sa,  are  eampiled  ootke  by  Montomeyor,  la  faia  6th  baok^ 
title  &,  GoneerniDg  qaickailTer  and  the  collection  of  the  dntiea  thereon,  to  whkh  we  refer.  - 

4  Don  Joaeph  Yilla-Senor,  Theatr.  Americ  torn.  1,  eap.  48,  relatea,  that  the  mming  diatrict  ef 
San  Gr^gorie,  m  the  Jurisdiction  of  Acaachitlan,  or  Tetela  del  rk)»  had  been  worked  on  his 
■qaaty's  noeonit  for  qaieksilvar  and  copper,  and  that  it  WM  b  hte  thie  gone  to  deeay.  And 
that  there  were  Teaa  ef  qoickailTer  alao  in  HalcUcapa*  but  it  does  not  appear  when  they  wera 
worked. 
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el  Almaden  in  Spun,  sometimes  from  Germany,  and  sometimes  from  Gbina, 
by  way  of  Acapulco.  But  tiiree  instances  have  occurred,  daring  the  present 
century,  of  private  persons  having  proposed  to  work  mines  of  quicksilver, 
and  of  orders  having  thereupon  been  issued  to  close  the  mines,  which  orders, 
in  two  of  the  instances,  were  expressly  approved  by  the  king. 

40.  The  first  instance  is  recorded  in  the  recital  of  an  order,  dated  at  San 
Lorenzo,  the  fifth  of  July,  1718,  and  countersigned  by  Don  Andres  de 
Corobarrutia  y  Zupide,  and  which  runs  as  follows  :  "  To  my  viceroy  and 
president,  and  the  judges  of  my  audiency  of  the  city  of  Mexico,  in  the 
province  of  New  Spain.  By  a  dispatch  of  even  date  herewith,  I  have  been 
pleased  to  give  my  commission  and  instructions  to  Don  Juan  Joseph  de  Veitia, 
to  take  certain  measures  for  stopping  up  and  preventing  the  working  of  the 
mines  or  veins  of  quicksilver  discovered  in  the  jurisdiction  of  the  city  of 
Quemavaca ;  in  which  matter,  and  in  all  that  concerns  the  business  of  distri- 
buting the  quicksilver  for  that  kingdom,  which  I  have  entrusted  to  his  care 
he  is  to  proceed  and  act  independently  and  exclusively  of  you  my  viceroy 
an(l  you,  the  judges  of  my  said  audieucy ;  and  you  are  not  under  any  pre- 
text to  interfere  by  taking  cognizance  of  this  matter,  or  any  part  thereof,  of 
which  I  have  thought  proper  to  advise  and  instruct  you,  as  I  hereby  do,  for 
your  government,  and  that  you  may  not  put  any  hindrance  or  impediment  in 
his  way,  forewarning  you,  that  any  proceeciUDgs  you  may  take  in  contraven- 
tion of  this  order,  will  incur  my  displeasure,  and  will  induce  me  to  take  the 
severest  measures  agiunst  you ;  and  I  desire  you  on  the  contrary,  to  shew  him 
any  favour  or  assistance  that  he  may  require  of  you,  or  that  may  be  necessary 
-for  executing  and  carrying  into  full  effect  the  matters  aforesaid ;  and  you 
shfll  give  me  an  account  of  the  receipt  and  execution  of  this  order,  tiirough 
the  office  of  my  general  superintendent  of  quickdlver,  the  first  opportunity 
that  may  offer."* 

.  41.  The  second  instance  is  recorded  in  another  rojal  order,  dated  the 
24th  of  November,  1780,  from  which  it  appears,  that  Don  Pedro  Manzano 
having  discovered  two  quicksilver  mines,  in  the  jurisdiction  of  the  Sierra  de 
Pmos,  in  the  district  of  the  audiency  of  Guadalaxara ;  one  of  which  was  in 
the  Gerro  del  Carro,  and  the  other  in  the  Cerro  del  Picacho,  he  reported  the 
same  to  the  judge,  charged  with  the  exclusive  cognizance  of  all  affairs  relat- 
ing to  quickffllver,  who  ordered  that  the  works  should  be  stopped,  as  being 
prejudicial  to  the  mines  of  el  Almaden,  and  as  likely  to  give  occasion  for 
fraud :  the  king,  being  advised  of  these  proceedings,  was  pleased  to  approve 
the  prohibition  so  i^ued.  And  this  is  related  by  Don  Mathias  de  la  Mota, 
in  his  history  of  New  Galicia.f 

42.  The  third  instance  occurred  in  the  year  1745,  whilst  Colonel  Don 
Fermin  de  Echevers  was  president  of  the  royal  audiency  of  Guadalaxara. 

*  In  onr  MS.  of  orders,  torn.  2,  Ibl.  162,  back, 
t  Mota,  Hiftoria  de  U  Qalicia,  MS.  cap.  62,  to.  fin. 
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Anotber  qnickBilyer  mine  was  fhk  year  discovered  in  the  Cerro  del  Carro, 
informatioQ  irhereof  being  ^ven  to  the  Marquess  de  Altamira,  superintend- 
ent of  qiucksilver,  and  judge  of  the  royal  audiency  of  Mexico^  he  ordered 
that  the  works  should  be  stopped.  The  order  is  extant  in  the  office  of  the 
superintendent  of  quicksilver,  and  at  Guadalaxara. 

43.  These  three  instances  demonstrate  that  the  working  of  quicksilver 
mines  in  New  Spain,  has  been  prohibited  by  the  crown,  because  the  quick- 
silver from  the  mines  of  el  Almaden  is  distributed  on  account  of  the  revenue  ; 
but  it  appears,  nevertheless,  that  there  are  such  mines  at  Quernavaca,  in  the 
kingdom  of  New  Spiun,  and  in  the  Sierra  de  Finos,  in  the  kingdom  of  New 
Galicia ;  and  some  are  of  opinion  that  quicksilver  is  to  be  found  at  la  Pioieria, 
and  that  the  Indians  used  to  describe  a  lake  of  this  metal,  which  must  be 
8(»nething  like  la  Gran  Quivira  in  New  Spidn,  or  el  Dorado  in  Peru. 

44.  The  grounds  of  this  prohibition  are  stated  in  several  orders.  The 
first  of  these  was  issued  by  the  Princess  Regent,  and  is  dated  at  Yalladohd, 
the  4th  of  March,  1559,  and  directed  to  the  royal  officers,  and  runs  thus : — 
'^  To  our  officers  of  New  Spain.  Having  considered  what  you,  and  our 
viceroy  of  that  country  have  written  to  us,  concerning  the  great  necessity 
which  exists  for  sending  a  quantity  of  quicksilver  thither,  for  reducing  the 
silver  raised  from  the  mines  of  New  Spun  aforesud,  and  concerning  the 
great  advantages  that  would  follow  from  our  sen<]ting  it  thither  to  be  sold  by 
our  officers ;  by  which  means,  over  and  above  the  great  benefit  that  would 
be  conferred  on  the  inhabitants  of  the  country  aforesud,  we  ourselves  should 
derive  great  advantage,  and  might  make  a  profit  on  the  said  quicksilver,  of 
twice  what  it  cost  here  ;  we  have  provided,  that  all  the  quicksilver  that  is 
raised,  and  that  may  henceforth  be  raised,  from  the  mines  of  el  Almaden, 
shall  be  sent  to  you  ;  as  well  as  a  further  quantity,  which  our  factor-general 
has  now  purchased  by  our  command,  in  order  that  you  may  sell  the  same  ; 
and  our  officers  of  the  Casa  de  Cantrataeion  of  Seville  will  therefore  send 
you  the  quicksilver  aforesaid,  by  virtue  of  the  order  that  has  been  forwarded 
to  them ;  and  we  have  prohibited  the  sending  any  quicksilver  to  the  parts 
aforesaid,  unless  in  our  name,  and  by  our  command.  Wherefore,  I  com- 
mand  you,  that  you  provide  some  person  at  the  city  of  Vera  Crus  to  receive 
and  forward  to  you,  at  the  city  of  Mexico,  all  the  quicksilver  that  our  said 
officers  of  Seville  shall  so  send  to  you,  and  that  when  and  so  often  as  you 
shall  receive  it,  you  shall  sell  it  at  the  greatest  possible  profit,  and  make  as 
much  by  it  as  you  conveniently  may,  which  we  expect  from  our  confidence 
in  your  fidelity  and  care  ;  and  our  treasurer  shall  charge  you  with  the  money 
which  you  may  thereby  make,  and  you  shall  always  render  us  an  account  of 
the  quantity  you  receive,  and  of  the  price  at  which  it  is  sold.  And,  foras- 
much as  the  quicksilver  costs  here,  firom  55  to  58  ducats  per  quintal,  you  are 
to  take  an  account  thereof  and  of  the  freight  and  other  expenses,  of  which 
the  said  officers  of  Seville  will  advise  you,  and  to  sell  it  at  as  much  profit  as 


142  SPANISH  AND  MSXIGAN  LAW. 

possible.    Dated  at  Yaliadolicl,  the  4th  of  March,  1559.— The  PfineeaB. 
— ^In  the  name  and  by  the  oommand  of  his  majesty.— Ochoa  de  Luyando."* 

45.  The  second  order  is  dated  at  the  Pardo,  the  22d  of  January,  1565,t 
and  is  directed  to  the  viceroy  and  royal  officers :  It  proyides  and  charges, 
that  great  care  be  taken  to  sell  the  qaicksiWer  at  as  much  profit  as  possible, 
having  regard  to  its  influence  on  the  working  of  the  mines,  and  on  the  amount 
of  the  fifth,  levied  by  ih»  crown  by  way  of  daty, 

46.  The  third  order  is  dated  the  8d  of  Jane,  1567,  and  is  also  directed 
to  the  royal  officers,  and  after  stating,  that  it  had  been  ordained  by  divers 
laws  and  edicts,  that  no  quicksilver  should  be  sent  to  New  Spain,  except  by 
licence  and  permission  of  the  king,  and  that  a  great  quantity  had  been  car- 
ried over  in  the  late  convoys  without  such  licence,  and  that  a  further  quan- 
tity might  probably  be  going  over  by  that  year's  convoy ;  it  directed  them 
to  investigate  and  ascertain  the  fact,  either  personally,  or  through  some  one 
of  trust,  and  if  they  should  find  any,  to  set  it  apart,  and  to  report  from 
whom  and  to  whom  it  was  being  conveyed,  that  proper  measures  might  be 
taken  accordingly,  on  account  of  the  great  loss  to  the  revenue  from  such 

proceedings.^ 

47.  Upon  these  and  several  other  orders,  is  founded  the  law  of  the  Col- 
lection of  the  Indies,§  which  commands,  that  there  shall  be  no  trading  in 
quicksilver,  except  on  account  of  the  revenue,  and  that  all  qmcksilver  ship> 
ped  on.  any  account  shall  be  forfeited,  together  with  double  the  value,  one* 
third  to  go  to  the  informer,  and  two-thirds  to  the  exchequer ;  and  the  mer- 
chants and  miners  are  forbidden  to  retail  even  what  has  been  distributed  to 
them  on  account  of  the  revenue. ' 

48.  From  all  which  it  is  to  be  inferred  tKat  the  principal  reasons  for  muQ> 
taimng  this  prohibition  are,  first,  that  the  takmg  it  off  would  involve  the 
crown  and  the  revenue  in  great  loss,  whilst  under  the  present  system,  Ute 
quicksilver  department  produces  a  considerable  profit. 

49.  Second,  that  as  great  expense  is  incurred  at  the  mines  of  el  Almaden, 
in  the  slow  and  tedious  process  of  reducing  this  mineral  (as  appears  firom 
the  ordinances  of  those  mines,  dated  the  Slst  of  January,  1785),  it  is  not 
to  be  endured  that  any  person  should  trade  in  it,  except  under  a  lioenoe 
from  the  crown. 

50.  Third,  that  it  has  the  effect,  not  only  of  preventing  the  frauds  that 
would  attend  the  wholesale  and  retail  trade  in  qmcksilver,  but  also  of  circum- 
scribing the  opportunities  of  withholding  the  olver  from  being  stamped ;  fi>r 
if  the  miners  had  other  means  of  procuring  quicksilver,  distinct  from  the 

*In  oar  old  MS.  of  ordon,  fol.  98,  b«ek  of  the  firat  part. 
tFol.  117  of  said  old  orderi,  first  part. 
t  Fol.  IS2,  of  said  old  orders,  part  Ist. 
4  Law  1,  title  28,  books. 
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gapply  fiumidied  by  the  crown,  thej  might  dispose  of  their  silver  clandes- 
tinelj,  to  the  great  diminatiozi  of  the  tenths  and  other  crown  dues. 

51.  These  considerations  led  to  another  royal  order,  dated  at  Aranjaes, 
the  8th  of  May,  1572,  and  countersigned  by  Antonio  de  Erasso,  and  which 
prohibited  selling  quicksilyer  to  the  merchants  for  the  purpose  of  resale, 
even  though  it  were  in  the  first  instance  shipped  by  the  king,  and  distributed 
on  his  account.  This  order  was  also  one  of  those  upon  which  was  founded 
the  law  of  the  Indies,  cited  above,  directing  that  the  quicksilver  should  be 
forfeited,  with  double  its  value,  and  ordering  further  discretionary  penalties 
to  be  regulated  by  the  particular  circumstances  of  the  case.  The  reasons 
for  this  order  appear  upon  the  face  of  it,  and  it 'runs  thus  :-^^^  To  Bon  Mar- 
tin Enriquez,  our  ^riceroy,  governor  and  captMu-general  of  New  Spain,  and 
president  of  our  royal  audiency  thereof.  Know,  that  both  from  what  you 
and  onr  officers  of  the  country  aforesaid  have  at  divers  times  written  to  us, 
and  from  the  relation,  petition  and  earnest  request  of  the  miners  of  that 
country,  and  of  the  province  of  New  Galicia,  concerning  the  sale  of  the 
quicksilver  shipped  to  the  said  country,  on  our  account,  and  from  the  pro- 
vinces of  Peru,  we  are  advised  of  the  disadvantages  that  attend  the  system 
now  followed  in  the  sale  thereof,  as  well  as  of  the  poverty  of  the  miners,  the 
low  standard  of  the  ores  worked,  the  consequent  diminution  m  the  quantity 
of  alver  reduced,  and  the  prejudicial  effects  that  attach  upon  the  miners 
Aemselves,  upon  the  tenth  duty,  and  upon  the  trade  and  commerce  of  that 
country  in  general,  from  the  miners  having  to  obtain  the  quicksilver  at  sec- 
ond-hand from  the  merchants  ;  and  we  are  also  aware  of  the  other  inconve- 
luences  that  you  have  reported  and  represented  to  us  in  regard  to  this  sub- 
ject. Upon  consideration  whereof,  and  of  other  representations  made  to  us 
here,  and  seeing  that  we  desire  to  promote  the  interests  of  the  country  afore- 
said, and  to  lend  every  aid  to  the  sud  nuhers,  we  have  commanded  that 
some  remedy  against  these  evils  should  be  looked  for  and  considered  of ; 
and  that  which  at  present  appears  to  us  the  most  practicable  and  proper  is, 
that  all  the  quicksilver  that  is  conveyed  to  the  country  aforesaid,  both  from 
these  kingdoms,  on  our  own  account,  and  from  the  provinces  of  Peru,  should 
be  depofflted  m  our  stores  in  the  country  aforesaid ;  that  a  list  should  be 
made  of  all  the  miners  in  your  government  of  New  Spain  aforesaid,  and  in 
thai  of  New  Galicia,  and  that  one  moiety  of  such  quicksilver  should  be  dis- 
tributed to  them  on  credit,  in  such  manner  that  the  proceeds  thereof  may  be 
returned  to  this  kingdom  by  the  same  convoy  by  which  it  is  carried  out ;  and 
that  the  other  moiety  should  also  be  disposed  of  in  like  manner^  but  so  that 
the  proceeds  thereof  may  be  returned  by  the  next  convey,  good  security 
being  taken  for  the  same ;  and  that  the  price  to  be  ^ven  for  the  quicksilver 
aforesud  should  be  fixed  by  you  and  our  officers  of  the  said  country  afore- 
Sttdy  and  should  be  such  as  may  be  most  beneficial  to  our  revenue.  Where- 
fore, I  command  you  to  provide  for  the  observance  and  fulfihnent  of  the 
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aboye  arrangementy  respeoting  the  sale  of  such  quicksilyer  as  aforesiddy  and 
for  the  better  carrjing  the  same  into  effect,  you  shall,  in  our  name,  prohibit 
every  merchant  or  other  person  from  purchasmg  quicksilver  in  the  country 
aforesaid  for  the  purpoi?e  of  resale,  under  the  penalty  of  forfeiting  the  same, 
apd  twice  the  value  thereof ;  inasmuch  as  ire  do,  for  the  present,  prohibit 
and  forbid  such  dealings,  and  we  do  from  this  time  forth  condemn  those  who 
shall  act  to  the  contrary  hereof,  in  the  penalty  aforesidd."* 

52.  We  may  hence  collect,  that  it  appears,  both  from  the  reports  of  the 
government  and  from  those  of  the  miners  of  New  Spain  and  New  Galicia, 
that  it  would  be  very  prejudicial  to  permit  the  merchants  to  deal  in  quick- 
silver ;  and  the  reason  b,  that  they  would  be  disposed  to  furnish  it  to  those 
persons  only  with  whom  they  might  have  contracts  of  supply,  and  would 
raise  the  price  according  to  the  demand.;  so  that  whatever  precaution  might 
be  taken  for  binding  the  suppliers  or  merchants  to  return  a  proper  quantity 
of  silver  to  be  stamped,  in  proportion  to  the  quicksilver  furnished  them, 
much  silver  would  remain  unreduced ;  and  as  these  parties  would  intercept 
all  the  profits,  the  miners  would  be  totally  ruined.  And  it  follows  therefore, 
that  no  remedy  could  have  been  applied,  more  beneficial  to  the  miners,  than 
the  plan  of  distributing  the  quicksilver  at  the  superintendent's  office  and 
district  stores,  by  the  officers  of  the  crown,  at  such  credit,  and  upon  such 
security,  as  may  be  prudent,  having  regard  to  the  greater  or  less  need  of 
the  miners,  the  condition  of  their  mines  and  reduction  works,  and  the  char- 
acter of  the  purchasers.  There  are  some  who  lament  that  quicksilver  is  not 
sold  in  small  quantities,  for  the  reduction  of  small  parcels  of  ore  ;  but  in  this 
and  other  matters  of  importance,  regard  is  not  to  be  had  to  small  considera- 
tions :  and  it  must  answer  better  to  sell  such  small  quantities  of  ore,  than  to 
expend  more  than  their  value  in  reducing  them. 


CHAPTER  III. 

OF  THE  DIFFERENT  TERMS  UNDER  WHICH  THE  CROWN  HAS,  FROM  TIME 
TO  TIME,  PERMITTED  ITS  SUBJECTS  TO  WORK  THE  MINES.— OP  THE 
RICHNESS  OF  THE  MINES  OF  NEW  SPAIN  IN  FORMER  TIMES,  AND  THEIR 
SUBSEQUENT  DECAY.— OF  THE  GREAT  NUMBER  OF  MINES  THE  INDIES 
CONTAIN,  AND  A  DUTY  OF  A  FIFTH,  A  TENTH  OR  A  TWENTIETH,  RE- 
SERVED TO  THE  CROWN  UPON  THE  GOLD,  SILVER  AND  OTHER  METALS 
RAISED  FROM  THEM. 

ORDINANCES  HL  IV.  V.  VI.  VH.  VHI.  IX.  X.  XL  XIL  XHI.  XIV.    XV. 

•    LXXVI. 

III.  If  the  ores  which  shall  be  nused  from  the  said  mines  shall  yield  at 

•  Fol.  104,  back  of  Mid  old  oidera,  pan  2. 
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the  rate  of  a  marc  and  a  half^  or  12  ouncee,  per  quiDtal  of  silver  lead,  or 
nnder,  they  shafl  pay  us  the  tenth  part  of  the  silver  which  shall  be  raised 
from  such  mines  and  ores,  without  any  deduction  whatsoever,  for  expenses, 
or  on  any  other  account,  all  which  matters  shall  be  at  the  charge  of  the  per- 
sons who  shall  discover  and  work  the  said  mines ;  and  all  that  remains  idfter 
deducting  such  tenth  part,  they  may  have  and  retain  to  themselves. 

IV.  From  the  mines,  the  ores  of  which  shall  yield  more  than  a  marc  and 
a  half,  and  up  to  4  marcs  per  quintal  of  silver-lead,  they  shall  pay  us  the 
fifth  part  of  the  silver  raised,  without  deducting  expenses ;  and  the  per- 
sons who  shall  work  such  mines  and  ores,  shall  have  the  remainder,  as  afore- 
said. 

y.  From  the  mines,  the  ores  of  which  shall  yield  more  than  4  marcs,  and 
up  to  6  marcs  per  quintal  of  8ilve^lead,  they  shall  pay  us  the  fourth  part  of 
tiie  silver  raised,  without  deducting  expenses,  and  the  persons  aforesaid 
shall  have  the  remainder,  as  aforesaid. 

YI.  From  the  mines,  the  ores  of  which  shall  yield  more  than  6  marcs  per 
quintal  of  silver-lead,  whatever  their  quality  or  richness  may  be,  or  may 
attain  to  be,  and  whether  expected  or  not,  they  shall  pay  to  us  one  half  of 
the  silver  raised,  without  deducting  expenses  ;  and  the  persons  before-men- 
tioned may  take  the  remainder,  as  aforesaid. 

YII.  From  the  mines  of  gold,  whatever  the  quality,  quantity  or  richness 
of  their  ores  shall  or  may  be,  they  shall  pay  us  one  moiety  of  the  gold  raised, 
without  any  deduction  for  expenses,  and  the  persons  who  shall  discover  and 
work  them  may  retain  the  other  moiety  to  themselves.  And  this  is  to  be 
ukderstood  of  every  description  of  gold  ore,  however  worked,  and  in  whatever 
Dianner  procured,  whether  from  mines,  from  streams,  or  elsewhere. 

Vni.  And  forasmuch  as  there  are  some  old  mines  in  these  our  kingdoms, 
which  were  in  work  before  the  time  of  the  promulgation  of  our  decree  of  the 
10th  July,  1559,  (Law  3)  but  which  are  not  now  worked  by  their  proprietors, 
and  were  not  in  fact  worked  by  them  at  the  time  of  the  issuing  of  that  decree ; 
and  forasmuch,  also,  as  some  other  mines  have  been  subsequently  discovered 
and  worked,  from  all  of  which,  heaps  of  rubbish  and  slag  have  been  raised ; 
we  ordain  that  such  persons  as  may  be  disposed  to  work  such  mines,  or  such 
heaps  of  rubbish  or  slag,  without  prejudice  to  the  right  of  the  proprietor, 
shall  be  at  liberty  to  do  so ;  and  that  out  of  the  ores  which  they  shall  raise 
from  such  mines,  they  shall  pay  us  as  follows. 

IX.  As  to  the  mines  which  were  abandoned,  and  had  ceased  to  be  worked 
beftnre  the  promulgation  of  the  said  edict,  and  have  since  been  again  explor- 
ed and  worked,  having  been  sunk  to  the  depth  of  ten  or  more  e9tadl/>%^  if  the 
ores  raised  from  such  mines  shall  yield  2  marcs  or  under  of  silver  per  quintal, 
they  shall  pay  to  us  the  twelfth  part  of  the  silver  raised  therefrom.  And  if 
they  shall  yield  more  than  2  marcs  per  quintal,  they  shall  pay  in  the  propor- 
tion provided  above  for  newly-discovered  mines,  without  deducting  anything 

19 
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for  expenses.  But  it  is  declared  that  anj  mines  whatsoerer^  whether  old  or 
new  mines,  being  less  than  ten  estados  in  depth,  shall  be  regarded  as  new 
mines,  and  shall  pay  duty  as  such,  in  the  same  manner  and  form  as  is  men- 
tioned in  the  ordinances  which  refer  to  new  mines.* 

X.  And  if  the  heaps  of  rubbish  or  slag  belonging  to  the  mines  mentioned 
in  the  preceding  ordinance,  shall  be  smelted  alone  and  unmixed  with  other 
ores  raised  or  to  be  raised,  subsequent  to  the  accumulation  of  such  heaps  of 
rubbish  or  slag,  they  shall  pay  to  us  the  tenth  part  of  the  silver  produced 
from  such  heaps  of  rubbish  or  slag,  being  smelted  alone  as  before  mentioned  ; 
but  if  mixed  with  other  ores,  the  proportion  of  silver  to  be  paid,  shall  be 
regulated  upon  the  san^  scale  as  the  duty  levied  on  the  produce  of  the  mines 
generally,  having  regard  to  the  nature  of  the  ores  mixed  therewith. 

XI.  And  the  lead,  litharge,  impregnated  cupels  and  sweepings,  and  any 
tUng  else  that  may  result  from  the  process  of  refining,  after  the  separation  of 
the  silver  (of  which  tbey  are  to  pay  us  the  proportions  above  declared,  free 
of  all  expenses),  ma;  and  shall  remain  for  the  owners  of  the  said  mines  ; 
luch  lead,  litharge,  impregnated  cupels  and  sweepings,  not  being  liable  to  pay 
us  anything,  and  no  impediment  or  hindrance  shall  be  interposed  in  respect 
thereof. 

XU.  And  forasmuch  as  the  poor  lead,  which  from  its  containing  little  or  no 
silver,  will  not  bear  refining,  is  required,  together  with  antimony  and  copper, 
for  reducing  the  produce  of  mines  of  silver  ;  we  ordain,  that  the  mines  of 
luch  lead,  or  of  antimony  and  copper,  now  subsisting,  or  hereafter  to  be 
found  in  places  where  no  grant  of  the  mines  and  ores  has  been  made,  may  be 
sought  for  and  worked  by  all  the  persons  above-mentioned,  and  they  shall 
thereout  pay  to  us,  of  copper  the  thirtieth  part,  and  of  antimony  the  tenth 
part,  and  of  the  poor  lead  (which  is  to  be  understood  to  be  such  as  will  yield 
more  than  4  reals  of  silver  per  quintal),  the  twentieth  part,  all  clear  of  ex- 
penses ;  provided  that  if  such  copper  should  contain  gold,  they  shall  pay  us 
the  sixth  part  of  the  gold,  besides  the  duty  on  the  copper  ;  and  if  it  should 
contain  silver,  they  shall  pay  us  thereout,  half  the  duty  above  declared  to  be 
payable  upon  the  produce  of  silver  ores,  according  to  the  number  of  marcs 
it  may  yield  per  quintal,  and  over  and  above  the  duty  on  the  copper  above- 
mentioned. 

{*  Note  1  to  §  9.) — By  the  firit  section  of  the  royal  cedala  of  tke  18  Aognst,  1607,  in  reference  to 
the  subject  matter  of  this  and  the  six  preceding  sections,  his  mbjesty  determined  that  for  the  period 
of  ten  years  only,  there  shall  be  paid  by  those  working  the  mines  ofgold  and  silver  in  the  moontaina 
and  worn  out  mines,  one  6(leentb,  and  after  the  said  period  often  years  the  one  tenth  of  the  gross 
amoant  without  dedacting  expenses,  with  the  decUration  that  at  tiie  end  of  twenty  years,  hb 
majesty  might  order  the  said  duties  to  be  raised,  provided  that  tbey  should  not  exceed  one  6fih, 
entrusting  it  to  the  charge  of  the  council  of  the  treasury,  and  the  chief  auditor  of  accounts 
After  the  expiration  of  said  twenty  years  in  view  of  the  coudiiton  of  the  mioet,  to  determine  on 
consnltation  as  to  how  far  the  duties  might  properly  be  ra»ed|  pioridtd  thit  m  B«  evaol  ahonM 
U  exceed  one  fifth.    (Iaw  10^  tit.  8,  lib.  6,  Recepiladoo.) 
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XIU.  And  it  is  to  be  understood,  that  all  the  proportions  above  declared  to 
be  payable  to  us  out  of  the  produce  of  the  mines  above  described,  both  new 
and  old,  and  of  the  heaps  of  rubbish  and  slag,  are  to  be  paid  to  us  at  the  re- 
fining houses  and  smelting  works  which  we  shall  establish  for  the  purpose  of 
refining,  in  silver,  and  not  in  ore,  nor  in  silver-lead  ;  and  that  our  proportion 
of  the  poor  lead  and  copper  shall  be  payable  in  ingots,  and  of  the  antimony 
in  ore  ;  all  of  the  same  kind  and  quality  as  the  proportion  remaining  to  the 
owners,  and  clear  of  all  expenses. 

XrV.  And  because,  according  to  the  said  edict  of  the  10th  of  January, 
1559,  those  who  have  grants  of  mines  are  to  enjoy  all  that  is  not  gold,  silver 
or  quicksilver,  according  to  their  grants,  and  are  also  to  enjoy  the  mines  of 
gold  and  silver  which  were  begun  to  be  worked  and  were  actually  worked  by 
them,  or  by  other  persons  in  their  name,  before  the  issuing  of  the  said  edict,  and 
forasmuch  as  some  doubts  have  been  raised  respecting  these  words,  it  having 
been  said,  that  it  might  happen  that  the  mines  had  been  discovered  and  set  to 
work  one,  two,  or  more  years  before  the  issuing  of  the  said  edict,  but  had  ceas- 
ed to  be  worked  some  time  before  the  issuing  thereof,  and  that  such  mines  were 
therefore  excluded  by  the  said  edict,  as  not  having  been  actually  at  wDrk  at 
the  time  of  issuing  the  same ;  it  is  therefore  declared,  that  the  mines  of  gold 
and  silver  which  are  to  be  so  enjoyed  by  such  grantees,  shall  be  such  as  were 
actually  in  work  at  the  time  of  issuing  the  said  edict,  or  within  four  months 
previous,  and  no  others. 

XV.  Moreover,  whereas  we  have  ordsunod  by  the  said  edict  of  the  year 
1559,  that  no  person  shall  search  for  or  discover  mines  within  one  league 
around  the  mine  of  Guadalcanal,  or  within  one  quarter  of  a  league  around 
those  of  Gazalla,  Galaroza  and  Aracena,  respectively  ;  and  whereas  it  has 
since  been  found  to  be  expedient,  and  for  our  greater  advantage,  that  the 
said  limit  of  a  quarter  of  a  league  should  be  extended,  and  that  it  should  be 
declared  from  what  points  it  is  to  be  measured  : — We  do  ordain,  with  respect 
to  the  three  last-mentioned  places,  as  well  as  that  of  Guadalcanal,  that  no  per^ 
son  whatsoever  shall  take  or  hold  mines  for  the  space  of  a  leagu^  around  any 
of  those  places ;  such  league  to  be  computed  and  measured  in  the  following 
manner.  As  to  Guadalcanal,  from  the  house  which  is  built  there  for  the 
workshop  of  the  said  mines  ;  as  to  Gazalla,  from  the  house  over  the  mine  of 
Pedro  Candil ;  as  to  Aracena,  from  the  house  built  at  the  mine  of  el  Gerro 
de  los  Azores  ;  and  as  to  Galaroza,  from  the  first  mine  which  was  discovered 
there,  and  which  is  near  the  town  ;  and  that  such  leagues  are  to  be  lawful 
leagues  of  15,000  feet,  each  foot  being  one  third  of  a  vara,  and  are  to  be 
measured  along  the  surface ;  and  that  all  the  mines  which  shall  be  found  with- 
in those  limits  shall  be  appropriated  to  our  use.  But  if,  previous  to  the  date 
of  this  our  letter,  any  mines  shall  have  been  found  beyond  such  space  of  a 
quarter  of  a  league,  and  within  the  space  of  one  league  now  limited,  the  dia« 
eoverera  thereof  shall  snjoy  ihem  according  to  the  aforesaid  edict. 
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LXXYI.  Also,  forasmuch  as  when  the  old  mines  reach  the  depth  of  thirty, 
forty  or  more  estados,  the  expense  of  rai^g  the  water,  rubbish  and  ore,  and 
of  letting  down  the  timber  and  other  requisites,  is  much  greater  than  in  mines 
of  less  depth,  and  frequently  amounts  to  more  than  the  produce,  under  which 
circumstances  the  owners  being  unable  to  pay  so  high  a  duty  as  is  fixed  by 
these  ordinances  for  such  old  mines,  it  is  reasonable  that  some  moderation 
should  be  observed  in  respect  thereof : — We  therefore  ordain  and  command, 
that  when  this  shall  be  the  case,  and  it  shall  appear  to  the  satisfaction  of  our 
administrator-general,  that  any  old  mine  is  become,  from  its  depth  or  from 
other  causes,  so  expensive  as  to  be  of  little  or  no  profit  to  the  owner, 
he  shall  transmit  to  the  council  of  finance,  a  particulaj  account  of  the  case, 
together  with  his  opinion  on  it,  and  the  enquiries  which  he  shall  have  made 
thereon ;  and  we  command  that  the  matter  shall  thereupon  be  considered 
and  determined,  in  as  summary  a  manner  as  possible. 


CONTENTS  OF  THE  COMMENTAKY  ON  THESE  ORDINANCES. 

I.  Edicts  of  Alphooso  the  Wise,  aod  John  I.  as  to  the  king's  dnty  on,  tod  shtie  of,  the 

produce  of  the  mines. 
9.  Another  of  the  Piincess  Joanna. 

3.  Another  of  Philip  11.,  dated  1568. 

4.  Another  of  the  same,  dated  in  1584. 
6.  Another  of  Philip  UI. 

6.  The  ancient  richness  of  the  mines  of  Spain  inferred  from  these  edicts. 

7.  A  Tariety  of  evidence  establishing  this  fact  at  different  periods. 

8.  Their  subsequent  decay  demonstrated  from  the  reduction  in  the  price  of  provisions. 

9.  Regret  expressed  by  Bernardo  Perez  de  Vargas,  on  account  of  the  abandonment  of  the 

mines  of  Spain. 

10.  The  mines  were  leased  to  the  Counts  de  Fakaies,  who  worked  out  their  produce,  and 
lef^  them  in  a  state  of  ruin. 

II.  They  were  again  leased,  in  1725,  to  the  Swede,  Liebert  Woltcis. 

18, 13,  and  14.  By  applying  themselves  to  working  the  mines  of  the  Indies,  the  Span- 
iards enrich,  and  by  no  means  cause  the  depopulation  of  Spain ;  reflections  on  this 
subject,  and  on  the  causes  of  this  depopulation. 

15.  Opinion,  apparently  unfounded,  of  a  learned  critic,  that  the  richnees  of  the  Indies  is 
the  cause  of  the  poverty  of  Spain. 

16.  Of  the  advantages,  both  spiritual  and  temporal,  derived  from  the  richness  of  these 
mines. 

17.  Of  the  zeal  of  Philip  11.  and  Philip  HI.  in  promoting  their  working. 

18.  Calculation  of  the  amount  which  Spain  has  drawn  from  the  Indies,  since  1734.  It  is 
shewn  that  the  Spaniards  certainly  derive  profit  from  these  sources,  even  allowing  for 
what  unavoidably  passes  to  foreigners  in  exchange  for  their  manufactures. 

19.  The  richness  of  the  mines  of  Peru  referred  to.  Considerations  on  the  benefits  de- 
rived by  the  kingdom  of  Spain,  and  by  the  commeroial  interest  of  that  country,  from 
the  mines  of  the  kingdom  of  Mexico,  upon  the  coasts  of  which  there  is  do  contra- 
band trade. 

90  and  91.  The  title  to  the  possession,  and  the  mode  of  working  our  mines,  are  more 
consistent  with  justice  at  present,  than  in  earlier  times,  from  the  regular  course  these 
matters  have  now  assumed. 
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S2.  Application  of  all  that  haa  been  said  to  the  subject  of  the  fifth  or  tenth  daty  payable 
to  the  crown. 

23.  A  fifth,  tenth,  or  twentieth  part  of  the  produce  of  the  mines  of  the  Indies,  has  been 
leyied  at  dififerent  times,  and  under  different  circumstances* 

24.  Purchasers  continued  liable  to  pay  a  fifth,  but  subsequently  have  been  charged  with  a 
tenth  only. 

85.  A  gracious  concessien  to  the  kingdom  of  Guatemala,  in  respect  to  the  fith  dnty  upon 
gold. 

26.  Reasoning  in  justification  of  this  deviation,  and  shewing  how  frequently  an  abate- 
ment of  duty  becomes  necessary. 

27.  The*tenlh  is  levied  upon  gold  and  other  metals,  without  any  distinction  of  persons ; 

practical  course  of  proceeding  in  respect  thereof;  where,  how  and  when,  a  fifth 
ought  to  be  levied  ;  of  the  penalty  for  transgressing  these  rules,  and  the  mode  of 
estimating  the  amount  of  the  duty. 

SB.  For  the  prevention  of  fraud,  the  nonpayment  of  the  fifth  is  not  corrected  by  bringing 
in  the  bullion  to  be  stamped  at  any  of  the  ports,  except  that  of  Vera  Cruz ;  and 
why  ?  The  markets  of  the  fleet,  now  re-established  at  Xalapa,  tend  to  prevent  con- 
traband dealings. 

29.  Gold  and  silver  being  wrought  without  having  paid  the  fifth,  are  liable  to  confiscation ; 
but  this  penalty  is  usually  dispensed  with. 

30  and  31.  The  Duke  de  la  Palata  prohibited  the  exportation  of  wrought  silver  from  Peru 
to  Spain.  A  statement  of  the  order,  which  was  confirmed  by  the  king,  with  the 
qoalifieaiion  that  it  was  to  be  only  temporary. 

32.  Old  silver,  aod  sueti  as  is  procured  by  burning  silver  tissues,  does  not  pay  the  fifth. 

33.  The  exercise  of  the  business  of  a  silversmith  was  prohibited  in  Mexico,  in  the  year 
1551,  but  was  permitted  again  in  1559.  It  is  advisable  to  pay  the  fifth  upon  table  ser- 
vices of  plate  taken  in  execution,  or' enumerated  in  inventories. 

34.  Plate  used  for  the  service  of  the  church,  or  the  pontifical  ornaments  of  a  bishop,  are 
exempted  from  the  payment  of  the  fifth,  but  none  other. 

35.  A  determination  of  the  crown,  as  to  bullion  and  worked  plate,  being  the  property  of 
a  deceased  prelate,  which  had  not  paid  the  fifth. 

36.  An  estimate  of  the  ameunt  this  department  brings  in  to  the  ciown. 

37.  The  fifth  is  payable  on  lead,  and  the  other  metals. 

38.  39  and  40.  Saltpetre,  copper,  alum  and  gunpowder  are  the  subjects  of  monopolies, 

and  the  duty  is  included  in  the  rent  reserved. 

COMMENTARY. 

1.  AU  these  different  heads  of  the  ordinance  relate  to  one  object,  namely, 
the  right  of  the  crovm  and  the  subject,  respectively,  to  the  ores  produced 
from  the  mines,  and  the  proportions  which  they  ought  severally  to  take ;  the 
rules  on  which  subject  we  are  about  to  trace  briefly  from  their  source.  By 
the  edict  of  Alphonso  XI.,  in  the  year  1345,  the  ores  of  all  mines  in  com- 
mon ground  belong  to  the  crown.*    After  this,  John  I.  by  an  edict,!  dated 

*  Law  2,  title  13,  book  2,  of  the  Collection  of  Csstile.  "  Wherefore  we  command  that  they 
shall  pay  ni  the  proceeds  of  the  whole  of  iL" 

tLaw  3,  title  13,  book  6,  of  the  Collection.  "  First,  that  he  who  shall  raise  h,  shall  deduct 
all  the  eipenses  be  may  have  incurred  m  digging  and  raising  it,  and  after  deducting  such  expen- 
ses, the  third  part  shall  be  for  him  who  shall  have  raised  it,  and  the  other  two  thirds  lor  oar. 
aehree." 
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in  tbe  year  1887,  ordered,  that  the  expenses  being  first  deducted,  two  third 
parts  of  the  produce  should  go  to  the  crown,  and  one  third  to  the  proprietor. 

2.  By  an  edict  issued  in  the  year  1559,  by  the  Princess  Joanna,  in  the 
absence  of  Philip  II.*  this  last  rule  was  established  generally  and  without 
distinction;  but  if,  after  deducting  the  expenses,  the  miner's  third  part 
amounted  to  100,000  ducats,  he  was  thenceforth  allowed  the  fourth  part 
only  ;  and  if  he  realised  200,000  ducats,  then  he  was  to  have  the  fifth  part 
only;  to  which  proportion  he  was  to  continue  entitled,  without  further  reduc- 
tion, however  profitable  the  mine  might  prove  to  be.f 

8.  About  four  years  afterwards,  in  the  year  1563,  this  rule  was  totally 
altered  by  an  edict  of  Philip  II.  in  which  the  subject  is  divided  into  several 
heads.  J  When  the  produce  of  the  mine  gave  a  marc  and  a  half  per  quintal, 
or  under,  the  duty  was  rated  at  one  eighth,  without  deducting  expenses  ;§ 
thence  to  3  marcs,  at  one  fourth  ;||  above  3  marcs,  and  up  to  6  marcs,  at  one 
third  i%  and  above  6  marcs,  at  one  half,  whatever  the  produce  might  be,  and 
whether  expected  or  not-^  The  produce  of  the  gold  mines  was  charged  with 
a  duty  of  one  half,  without  deducting  expenses.ff  The  produce  of  old  silver 
mines,  which  had  been  once  abandoned  (having  been  sunk  to  the  depth  of 
20  or  more  e%tado8)^  if  amounting  to  a  marc  and  a  half  per  quintal,  was 
charged  with  an  eighth  part.  If  yielding  more,  they  were  to  pay  as  new 
mines:)::):.  The  produce  of  the  heaps  of  refuse  belonging  to  such  old  mines, 
was  made  liable  to  pay  one  fifth  ;§§  and  the  silver  from  the  heaps  of  slag,  one 
twentieth  part;  all  clear  of  expenses. ||||  The  lead,  litharge,  impregnated 
cupels  and  sweepings,  resulting  from  the  process  of  refining,  were  declared 
free  of  duty,^^  Poor  lead,  which  would  not  bare  refining,  and  not  yield 
more  than  4  reals  of  silver  per  quintal,  was  charged  with  a  fifteenth  part ; 
copper  was  charged  with  a  twentieth  part,  and  if  it  contained  gold,  one  fourth 
part  of  the  gold  was  payable  over  and  above  the  duty  on  the  copper ;  if  it 
contained  silver,  such  silver  was  liable  to  one  half  the  duty  payable  on  silver 
produced  from  the  mines,  over  and  above  the  duty  on  the  copper,  and  anti- 
mony paid  an  eighth  part.*** 

4.  By  the  new  edict,  and  the  ordinances  of  the  new  code,  issued  by  Philip 
II.  in  the  year  1584,  twenty- one  years  after,  an  abatement  of  duty  was 
made,  upon  the  following  scale. fff  The  produce  of  mmes  yielding  from  1  to 
12  ounces,  was  decreed  to  pay  a  tenth  part ;  from  12  ounces  to  4  marcs, 

*  Law  4,  title  13,  book  6,  of  the  code.  f  Cap.  8,  same  law. 

I  Law  5,  tiUe  18,  book  6.  4  Ordinance  2,  of  the  old  onet,  in  the  Mine  law. 

H  Ordinance  8.  T  Ordinance  4. 

**  Ordinance  5.  tf  Ordinance  6. 

X\  Ordinance  7  and  8.  \\  Ordinance  9. 

till  Ordinance  10.  ff  Ordinance  II. 

•««  Ordinances  10  and  11. 

ttt  Law  d»  tide  18,  book  6,  ordioaRoea  3  and  18  inclusive. 
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a  fifth  part ;  from  4  to  6  marcs,  a  fourth  part ;  and  above  6  marcs,  one  half. 
The  produce  of  gold  mines  was  charged  with  one  half.  The  produce  of  old 
mines,  abandoned  before  the  issue  of  the  edict,  and  worked  to  the  depth  of 
10  or  more  estadoSy  if  yielding  2  marcs  or  under  per  quintal,  was  charged 
with  a  twelfth  part ;''  if  yielding  more,  then  with  the  same  duty  as  the  pro- 
duce of  new  mines.  The  produce  of  old  heaps  of  refuse  and  slag,  was 
decreed  to  pay  a  tenth  part ;  but  if  smelted  with  an  intermixture  of  other 
ores,  then  (in  consideration  of  the  intermixture  of  new  ores),  such  produce 
was  made  liable  to  pay  in  the  same  proportion  as  the  produce  of  other  mines. 
Lead,  litharge,  impregnated  cupels  and  sweepings,  and  every  thing  else 
resulting  from  the  process  of  refining,  were  made  free  of  duty.  Copper  was 
made  liable  to  pay  a  thirtieth  part,  besides  which,  if  it  contained  gold  or 
silver,  the  gold  was  decreed  to  pay  a  sixth  part,  and  the  silver  one  half  the 
usual  amount  of  duty  payable  on  that  metal.  Antimony  was  charged  with  a 
tenth  part.  Lead,  yielding  not  more  than  four  reals  of  silver  per  quintal,  a 
twentieth  part.  And  these  duties  were  to  be  paid  in  silver,  and  not  in  ore ; 
and  without  deducting  anything  for  expenses. 

5.  Afterwards  by  an  edict  of  the  18th  of  August,  1607,*  Philip  III. 
premising  that  experience  had  shewn  that  it  was  necessary  and  expedient  for 
the  crown,  and  would  be  advantageous  to  the  kingdom  and  its  inhabitants  at 
large,  to  extend  more  grace  and  favour  to  the  discoverers  of  mines,  than 
had  been  granted  by  the  aforesaid  ordinances  of  his  father,  in  order  to  facili- 
tate the  payment  and  recovery  of  the  said  duties,  and  other  matters  ;  ordered, 
that  during  the  next  ten  years,  one  fifteenth  should  be  paid  by  way  of  duty  ; 
during  the  ten  years  next  subsequent,  one  tenth  ;  and  thenceforth,  one  fifth. 

6.  From  the  alterations  which  appear,  by  these  laws,  to  have  been  made 
in  the  rate  of  the  duties  in  the  spaae  of  so  few  years  (and  which  were  doubt- 
less ordered  with  the  view  of  stimulating  the  subject  to  work  the  mines,  by 
leaving  him  a  large  return  for  his  anxiety,  expense  and  labour),  the  richness 
of  the  mines  of  Spain,  in  early  times,  is  apparent ;  for  the  one  third  remain- 
ing after  the  payment  of  two  third  parts  to  the  king  (first  deducting  the 
expenses),  must  have  given  a  profit ;  and  it  appears  to  have  been  regarded 
as  no  unusual  thing  for  this  one  third  part  to  amount  to  100,000  or  200,000 
ducats.  And  a  similar  remark  will  apply,  even  after  the  promulgation  of  the 
last  edict,  whence  it  is  to  be  inferred,  either  that  the  ore  was  very  rich  (or 
at  least  of  very  fair  quality),  or  that  the  important  items  of  quicksilver,  iron 
and  steel,  being  produced  within  the  kingdom  of  Spain,  the  expenses  were 
smaller  on  that  account,  and  admitted  of  a  larger  profit. 

7.  In  the  history  of  the  Maccabees,  where  the  great  power  of  the  Romans 
18  described,  it  is  mentioned  as  one  of  their  mighty  acts  in  Spain,  that  they  had 

•  Law  10,  title  18,  book  6,  Collection  of  Castile. 
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made  theaiselyes  masters  of  the  rich  ores  of  gold  and  silver.*  From  no  other 
country  (according  to  Fray  Juan  de  la  Pnente,  who  cites  SolinuB,  Pliny, 
Lucius,  Floras,  Strabo,  Posidonius,  Polybius,  Aristotle,  Diodorus  Siculns, 
Herodotus  and  other  Greek  and  Latin  authors),  could  so  great  an  abundance 
of  these  rich  ores  be  procured.f  He  states,  upon  the  authority  of  Strabo,]: 
that  during  a  conflagration  on  the  Pyrenees,  streams  of  gold  and  silver  flowed 
down  their  sides ;  that  all  the  mountains  and  hills  of  Spain  afford  the  mate- 
rials for  money,  and  that  that  country  is  an  inexhaustible  source  of  metallic 
ore ;  that  Plutus,  the  god  of  riches,  holds  his  habitation  beneath  its  surface, 
and  that  the  Carthaginians,  on  their  landing  there,  found  the  basins  and  even 
the  mangers  made  of  silver.  And  he  likewise  asserts,  quoting  Aristotle,  that 
upon  the  ancient  Phoenicians^  navigating  to  Tartessus,  the  Spaniards  gave 
them,  in  exchange  for  oil  and  other  ordinary  merchandise,  more  ulver  thaa 
the  ships  were  capable  of  conveying ;  and  that  upon  setting  sail,  they  not 
0  nly  made  their  common  utensils,  but  even  their  anchors,  of  silver.  But  of 
all  the  writers  on  this  subject,  Don  Antonio  Carrillo  Lasso  is  the  most  deserv- 
ing of  attention,  he  having  collected,  with  admirable  eradition,  many  most 
remarkable  and  wonderful  in9tances,||  in  reference  to  all  the  different  previa* 
ces  of  Spain,  and  with  the  view  of  shewing,  that  as  they  yielded,  in  former 
times,  such  immense  riches,  so  might  they  in  these  times  be  rendered  equallj 
productive.  This  subject  has,  in  fact,  been  treated  by  so  many  authors,  thaC 
it  would  be  easy  to  compile  volumes^  of  such  observations. 

8.  It  is,  however,  quite  enough  to  look  at  our  laws  and  ordinances,  by 
which  it  appears,  that  the  reason  of  Philip  II.  annexing  the  mines  to  the 
royal  patrimony  was,  that  it  had  been  understood  from  of  eld,  that  fliey 
were  very  rich  and  abundant.**  But  the  same  laws  also  tell  us,  that  these 
riches  had,  many  years  before  their  time,  vanished  into  empty  air,  and  that 
in  later  times,  the  greatest  scarcity  of  money  had  been  experienced.  Ac- 
cording to  the  laws  of  the  title  concerning  provisioniy  in  the  year  1433,  the 
expense  of  the  king's  provisions,  when  he  came  in  person  to  any  city. 


*  Machabeor,  1.  c.  S,  r.  8.    "  Et  qaaiite  feeerant  ioi  ngione  Hiapanui,  et  quod  in  proteatatttiii 
redegernot  matalla  ai^enti  at  aari  qnm  illic  rant/' 

t  Fr.  Juan  de  la  Poento,  CoDTeoieiieia  de  las  doe  Monarqaiaf,  lib.  8,  cap.  6,  f .  4,  in  cap.  16, 
§.3. 

t  Lib.  S,  de  aitn  orbis. 

4  Lib.  I,  de  mirabilibas  aoaealt.  ad  fio. 

II  Carrillo  Laaao,  DetcripcioD  de  las  antignas  mines  de  Espana,  in  all  his  three  chapters. 

IT  Carranza  AjustamieDto  j  propercion  de  moneda,  p.  1,  cap.  1,  per  lot  P.  Pineda,  in  Salom. 
lib.  4,  cap.  14  and  IS,  Malveoda,  de  Antichrist  page  333,  Dnarte,  in  Monaroh.  lib.  3,  et  cnm  bis 
Solorz  Pilot  lib.  6,  cap.  1,  n.  3,  and  torn  8,  de  jar.  Indiar.  lib.  1,  cap.  13,  n.  47  and  48,  and  cap. 
16,  n.  77,  and  lib.-5,  cap.  nnic.  n.  10.  P.  Mariana,  de  reb.  Hispanie,  D.  Pedro  Peralta,  Uktoria 
de  Espana  vindicada,  lib.  1,  cap.  8,  page  59  and  60,  Bhtains  CaryophiL  de  antiqnia  aor. 
tiqne  fodiDls,  part  10,  et  seq.  et  ex  aDtiqais  innnmeri  apad  hoe. 

••  Uw  4,  tit  13,  tib.  6,  of  Castile. 
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amounted  to  600  m&raTedis,*  or  at  most  to  1200,  those  of  the  queen  to  800, 
and  of  the  prince  to  BOO.f  In  the  jear  1368,  John  I.  under  the  adrice  of 
all  the  great  men  and  nobles  of  the  kingdom,  issued  an  ediet,  fixing  the 
price  of  provisions  and  other  articles  at  rates  so  low,  as  to  shew,  that  a  great 
want  of  specie  must  have  been  experienced  before  the  discorery  of  America. 
This  edict  may  also  be  seen  in  Mariana  and  Bordazar,  and  in  the  Memorial 
of  the  imperial  city  of  Toledo,  upon  the  equalisation  of  weights  azkd  mea* 
aures,  lately  printed,  f 

*  A  manTcdi  de  plata  is  d.  0, 14S  Britkh  ;  a  maraTadi  oeZ/on  it  d.  0, 076  Brititk.  Kdl/t 
Cambitl^  toK  1,  p.  318.    It  is  proramed  the  former  are  meant— 2Vaji«. 

t  Laws  1  and  2,  tit  12,  book  6,  Collection  of  Castile.  • 

t  P.  Mariana,  de  ponderie  ei  oiensar.  cap.  23.  *'£zea  peenniaa  yarietate,  sed  et  minori 
copia  argeatj,  taef  om  eat  nt  raperioribns  temporibaf  pretia  rernm  malto  minora  qaam  ootio 
fnisae  Tideantnr,  quod  in  hittoriis  noatratibae  maxima  obMrvavimas  rernm  gestarem  in  Hispa* 
nia  ante  dncentoe  circiter  annos,  fanecam  hordei,  boc  est  modios  sex,  doobui  tantaro  maraYO- 
dioii  emi  consnevisse,  at  vero  in  aamma  caritate  annona  ad  maravedinoa  triginta  creviaae  ;  cn- 
protio  alianm  rernm  pretia  reapondobant  proportione  qoadam.'*  And  be  proceeds  to  Insert  the 
decree  in  Latin,  verbatifli.  Antonio  .Bordazar  de  Artaxn,  Properdon  de  monedaa  pesos,  y  nw- 
didas,  trat  I.  de  monedaa,  pag.  96,  n.  258,  recites  the  decree  and  says  : — **  I  aball  make  a  abort 
digression  in  order  to  shew,  in  the  Tarying  condition  of  mankind,  how  great  the  valne  of  gold 
and  sihrer  was  in  former  times^  compared  with  the  present,  if  measured  by  the  amount  of  goods 
giren  in  exchange  for  them  ;  which  chaage  of  valne  may  be  explained,  either  npoa  the  groiad 
«f  the  scarcity  of  tbo  predoos  metals  in  former  times,  before  the  diseoverj  ef  America,  or  by 
Caking  into  view  the  calamities  of  the  preseni  times,  the  price  of  proTiaiona  haviaig  been  in- 
creased by  war  and  famine,  or  by  reference  to  both  these  considerations.  Father  Mariana,  jn 
liis  work  de  ponder,  et  mensur.  cap.  23,  sets  forth  a  law  issnod  by  John  I.  of  Castile,  in  tfaa 
year  of  ov  Lord,  1S66,  whereby,  nnder  the  adrice  of  the  nobles  and  other  great  men,  ha  fixed 
the  price  of  provisions  and  other  articles  of  trade,  as  follows ;— The  bushel  of  wheat  to  be  aoii 
at  15  maravedis  ;  of  farrago  at4  ;  of  barley  at  10  ;  of  oats  at  8  ;  4  half  gallons  of  old  wine 
atS  maiaTodis ;  of  new  wine  at  2};  and  when  sold  by  the  caak,  a  fourteenth  part  to  be  taken  off, 
French  cloth  at  60  maravedis  a  yard ;  that  of  Flanders  or  England  at  50.  The  purple  cloth  of 
Flandera  at  100  maravedia  ;  that  of  Tpres  at  110  maravedis.  And  none  but  ladies  were  to 
dress  in  London,  Brussels,  Montpellier  or  Valencia  cloth,  without  permission  Irom  the  king.  A 
day  labourer  was  to  have,  from  November  to  March,  8  maravedb  per  day ;  and  a  female 
10  dneros,  working  from  aonriae  to  annaet ;  from  March  to  November,  4  ;  and  a 
female  2.  Fe^  ploughing  a  whole  day,  each  team,  10  maravedis.  For  getting  in  the  vintage,  a 
man  and  ass,  7.  A  domestic  servant,  100  maravedis  per  annum  ;  a  female  domestic 
■errant  60 ;  and  a  housekeeper,  40.  Shoes  of  goat  hide,  6  maravedia.  A  horse's  sad« 
die,  160 maravedis;  a  mule>  saddle,  20  ;  a  bit,  I  maravedi.  To  a  ailver-smith,  lor  working 
plate,  16  maravedis  per  marc,  or  if  very  neat  workmanahip,  20.  A  ahield  or  double  target,  20 
maravedis  ;  if  painted,  26  ;  if  gilt,  30.  For  grinding  wheat,  2  maravedis  per  bushel,  1000 
tilea,  60  Maravedia ;  1000  bricks,  65.  A  busbet  of  plaster  of  Paris,  6  ;  of  lime,  6  maravedis. 
An  ox,  200  maravedis,  and  a  yearling  calf,  180.  A  pound  of  good  mutton,  2  maravedis.  Huck* 
■ters  were  to  sell  a  sucking  pig  at  8  maravedis,  a  hare  at  S,  a  rabit  at  2,  a  hen  at  4,  a  gooae  at  6, 
a  pigeon  at  8,  and  a  partridge  at  5  ;  but  journeymen  mechanica,  and  even  maater  workmen,  were 
not  permitted  to  purchase  them,  except  on  the  occaaion  of  a  wedding,  or  at  Eaater.**  The  report 
of  the  imperial  city  of  Toledo,  on  the  equalization  of  weighta  and  measures,  page  109,  sets  forth 
Che  same  decree,  and  mentions  that  Father  Mariana  muat  havn  been  mistaken  either  in  the  data 
or  in  tlie  name  of  the  king,  or  in  tK>th  ;  for  that  this  edict  or  ordinance  is  one  of  Henry  XL  ;  and 
it  givesy  at  page  1 1S»  a  preeisa  description  of  the  king's  banquets. 

20 
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9.  There  can  be  no  doubt  that  at  the  time  of  issmng  our  ordinances,  very 
few  mines  were  worked,  many  of  them  being  kept  concealed,  as  is  set  forth 
in  the  law  itself.*  And  at  a  period  subsequent  to  this,  Don  Bernardo  Perez 
de  Vargas,  in  the  dedication  of  his  famous  treatise,  De  re  metallica^  inscrib- 
ed to  Philip  n.,  laments  deeply,  that  through  the  want  of  good  master*work- 
men  among  our  countrymen,  we  should  be  put  to  the  expense  of  engaging 
foreigners,  notwithstandmg  the  great  number  of  mines  which  had  been  disco- 
vered, both  on  account  of  the  crown  and  its  subjects,!  which  he  considers  a 
proof  of  the  inferior  industry  of  the  natives  of  the  peninsula. 

10.  In  confirmation  of  this  opinion  it  is  known,  that  a  lease  was  granted 
by  Phillip  11.  to  the  Counts  de  Fakares  (natives  of  Germany),  of  the  cele- 
brated mines  of  Gaudalcanal,  Rio  Tinto,  Cazalla,  Aracena  and  Gralaroza, 
which  were  crown  property,  and  within  a  certain  distance  of  each  of  which, 
under  the  new  and  old  ordinances,  now  under  consideration,  no  other  mines 
were  permitted  to  be  opened  or  worked.  J  By  this  contract,  these  foreigners 
became  the  richest  subjects  in  Europe  ;  but  afterwards,  under  a  suspicion 
that  the  government  meditated  the  resumption  of  the  mmes,  they  allowed  the 
water  to  overflow  them.§  An  iniquitous  piece  of  revenge,  even  had  their 
suspicions  rested  on  the  most  solid  grounds.  Don  Joseph  de  Yeitia  Linage 
assures  us,  that  in  the  space  of  five  years,  firom  1557,  there  passed  through 
the  Ca%a  de  Contratacion  of  the  Indies,  497,246,204  maravedis  de  plataj\\ 
raised  from  the  mines  of  Gaudalcanal.^ 

22.  Considering  it  therefore,  to  be  established,  by  the  ordinances  under 
consideration,  and  as  an  inference  from  the  payment  of  the  eighth,  fifth  and 
fourth  respectively,  to  the  crown,  that  the  quality  of  the  ores  of  Spain  was 
high  we  also  infer  from  the  same  ordinances  that  the  crown  being  entitled 

*  Law  4,  tit.  IS,  book  6.  *<  The  mines  that  hnvc  bren  diacoTered  and  worked  are  few  ia  Dum- 
bor.  The  rich  and  profitable  mines  are  kept  cciiciuKti,  and  they  will  not  discoTer  or  point  them, 
out." 

t  Bernardo  Perez  de  Vargas,  de  re  nietallica.    Bladrid,  published  in  dnodecimo,  by  Fierres 
Cosin,  1569. 

t  Ordinance  15. 

§   SaTary,  Dictionnare  nniversel  de  commerce,  torn.  2,  Let.  Mines,  fol.  1374.    "  L'experience 

a  fait  voir  quiM'l  n'y  a  point  en  Europe  de  mines  d'or,  d'argent,  ou  autre  metal  qui  surpassent 

eelles  qui  out  et6  troavees  dans  la  presqu'  isle  d'Espagne,  tant  par  rapport  a  I'abondance  qu'  a  la 

ricliesse  de  la  roatiere,  surtout  eelles  dc  Gaudalcanal,  Rio  Tinto,  Cazalla*  Aracena  et  Galaroza, 

dans  les  provinces'  d'Andalousie,  et  Estremadure.     Les  Comtes  Alemans  de  Fakares  aiant 

passe  un  contrat  avec  Filipe  II.  touchant  ces  cinq  mines,  ils  firent  de  profit  si  considerable  par 

l*or  et  l*Brgent  qn'ils  tirerent  de  eelles  de  Gaudalcanal,  la  seule  qui  ait  etd  ouvertequ'ilsy  etoieot 

devenus  les  plus  riches  sujets  e  1 'Europe  :   mais  aiant  entuitd  soup^onnd  que  le  desscindn  goa- 

vemement  etoit  de  reprendre  ces  mines,  ils  les  mirent  sous  I'eau,  et  priverent  par  la  le  roy  et 

sujets,  du  profit  qu'  on  en  auroit  pen  tirer. 

II  About  $1,488,971.— 2Va»w. 

IT  Veitia,  Norte  de  la  Contratacion  de  Indiaa,  lib.,  cap.  83»  in  fine. 
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to  the  prodace  of  the  mines,  has  made  them  common,  subject  to  the  liabilities 
above-mentioned.* 

23.  Our  sovereigns  first  commanded,  that  a  fifth  should  be  levied  on  the 
gold,  silver  and  other  metals  of  the  Indies,  without  deducting  expences,  leav. 
ing  the  other  four  parts  free,  as  a  return  for  the  costs  and  expences  of  work- 
ing.! At  first,  according  to  Solorzano,  the  privilege  was  granted,  in  some 
mining  districts,  of  paying  a  tenth,  more  or  less,  or  even  a  twentieth  only  ; 
in  consideration  of  certain  of  the  mining  districts  being  recently  discovered, 
or  being  poorer,  J  a  privilege  which  ought  still  to  be  maintained,  being  espe- 
cially sanctioned  by  the  law.§  Afterwards,  by  orders  issued  respectively 
from  Valladolid,  the  17th  of  September,  1548,  from  Aranjuez,  the  25th  of 
May,  1569,  and  from  Madrid,  the  28th  of  October,  1572,  directed  to  the 
kingdom  of  Mexico,  a  tenth  was  ordered  to  be  levied  on  the  silver  raised 
from  the  mines,  instead  of  a  fifth ;  but  these  abatements  would  appear  to 
have  been  temporary,  for  besides  that  the  first  of  the  aforesaid  orders  ex- 
pressly limits  the  privilege  to  the  term  of  six  years,  the  very  repetition  of  the 
order  at  different  periods,  shews  that  it  must  have  been  temporary  in  its 
operation.  11  But,  as  we  have  already  observed  in  Chap.  11.,  n.  71,  it  ap- 
pears, from  the  report  of  the  meeting,  consisting  of  the  viceroy  and  ministers 
of  Mexico,  that  by  an  order  of  the  80th  of  December,  1716,  a  tenth  was  or. 
dered  to  be  levied  on  the  miners  of  New  Spain  generally  ;  and  it  is  stated 
by  Don  Francisco  Ramiro  de  Yalenzuela,  in  his  additions  to  the  Politica  of 
Don  Juan  de  Solorzano,^  that  a  like  abatement  was  afterwards  made,  in  1735, 
with  respect  to  the  mines  of  Peru. 

24.  The  purchasers  of  ores,  however,  still  continued  liable  to  pay  the  fifth, 
until  by  an  order  dated  at  Balsain,  the  19th  of  June,  1723,  it  was  ordered, 
that  a  tenth  should  be  levied  generally  upon  gold  and  silver,  throughout  the 
government  of  New  Spain,  whether  reduced  by  smelting  or  amalgamation  ; 
and  that  not  only  the  miners,  but  also  the  suppliers,  the  purchasers  by  auc- 
tion or  contract,  and  others,  should  be  liable  to  the  same  reduced  duty ;  the 
object  being,  by  this  reduction  of  duty,  to  prevent  the  fraudulent  and  clan- 
destine embezzlement  of  the  precious  metals. 

•  Vide  sup.  cap.  2,  n.  16  to  aS.  Lagunez,  de  fract.  1.  p.  cap.  10,  n.  63  and  64.  Solorzano, 
de  jar.  Indiar.  torn.  2,  lib.  5,  cap.  unic  n.  22  et  25.  And  in  the  Polit  lib.  6,  cap.  1,  n.  21. 
Antuoez  de  Portugal,  de  donat  lib.  8,  cap.  12  throughout,  particularly  n.  10.  Escalona,  in  bif 
Gazopb.  lib.  2,  p.  2,  cap.  1,  n.  2  and  5. 

t  Law  1,  tit.  10,  book  8,  Collection  of  the  Indies. 

%  Solorz.  lib.  6,  Polit  cap.  1,  n.  21. 

§  Law  53,  tit  10,  book  8,  Collection  of  the  Indies . 

R  These  orders  are  at  pp.  84,  91  and  98  of  a  book  in  the  city  of  Mexico,  nnder  the  care  of 
the  eecietarj,  Don  Gabriel  Mendieta  Rebollo,  who  certified  that  it  was  perserved  from  the  con- 
flagration and  tumult  of  that  city,  on  the  night  of  the  16th  of  August,  1692,  together  with  an- 
other book  of  the  ordinances  of  the  dty,  an  index  to  which  we  possess,  in  our  MS.  orders,  toI. 

1 .  p,  219. 
V  Soloraao,  lib.  6,  Polit  cap.  18.  n.  125,  and  lib.  6,  cap,  1,  n.  4  1. 
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25.  And  bj  MK^ber  order,  dated  at  Sao  Ildefonso,  the  10th  of  August, 
1738,  the  unexampled  privilege  Tras  conceded  to  the  kingdom  of  Guatemala, 
ibr  (be  term  of  ten  years,  of  paying  only  five  per  cent,  duty  on  gold  (as  is 
BOW  done  in  Peru),  the  object  of  which  <^once8sioQ  was,  to  encourage  the 
worldly  of  the  nunea  of  that  kingdom,  as  we  have  observed  in  the  proper 
place/ 

26.  It  is  evident  from  theso  laws  and  orders,  and  from  those  of  Castile, 
fliat  it  had  been  found  to  be  for  the  advantage  of  the  treasury  to  make  these 
oonsiderate  abatements,  the  ejtpences  of  the  subject  being  very  great,  and 
the  standard  of  the  ores  too  low  to  admit  of  reduction.  If  then,  these  and 
other  motives  operated  in  regard  to  the  kingdom  of  Castile,  in  causing  the 
reduction  of  duties  observed  to  be  sanctioned  by  the  later  ordinances,  where 
the  depth  of  the  mines  and  the  scantiness  of  the  produce  of  the  heaps  of  rub* 
bish  and  slag  are  noticed  as  circumstances  entitling  the  proprietors  to  a  relief 
of  duty,  a  privilege  extended  also,  as  appears  by  the  76th  ordinance,  to  the 
owners  <^  mines  much  flooded  with  water,  and  requiring  works  of  drainage  ; 
bow  much  more  strongly  ought  similar  motives  to  be  afforded,  by  the  circum- 
stances which  so  notoriously  prevail  in  the  Indies,  where  the  depth  of  many 
of  the  mines  is  incredible,  the  heaps  of  refuse  ore  of  low  standard  immense, 
and  the  price  of  quicksilver,  iron,  steel,  salt,  magistral,!  and  other  stores, 
and  of  utensils,  and  the  rate  of  wages,  twice  or  thrice  as  high  as  in  Spidn  ; 
circumstances  which  ought  all  of  them,  unquestionably  to  be  taken  mto  the 
account,  and  which  are  therefore  much  relied  on  by  Solorbano,  as  ^ving  a 
just  clidm  to  relief.}  And  in  New  Spain  in  particular,  the  price  of  quicksilver 
is  still  higher  tiian  in  other  parts  <^  the  Indies,  firom  its  being  supplied  from 
Europe  or  Peru.  Besides  all  this,  the  water  is,  in  many  mines,  too  abundant 
to  be  overcome  by  the  efforts  of  an  individual ;  as  for  instance  in  Zacatecas, 
Pachuoa  and  Real  del  Monte,  where  the  most  substantial  men  have  broken 
down,  and  the  largest  fortunes  have  been  absorbed.^ 

27.  Returning  to  the  subject  of  the  tenth,  the  same  amount  of  duty  is 
also  to  be  paid  on  gold  and  precious  stones  captured  in  war,||  on  the  produce 
of  ores  purchased,^  and  on  what  is  set  apart  for  the  churches  and  monaste- 
ries.** The  duty  is  also  to  be  levied  on  what  is  paid  by  the  Indians  by  way 
of  tribute,tf  which  cannot  be  conyeyed  from  one  province  to  another,  nor  to 
Spain,  without  pa^g  the  duty,}}  under  the  penalty  of  forfeiting  four  times 
the  value  of  the  silver,  together  with  the  mules  and  beasts  of  burthen  or 
dave8.^§   Nor  is  it  lawful  to  be  possessed  of  gold  or  silver,  pearls,  precious 

*  Cap.  S,ii.  fin. 

t  RoMted  Mlphorei  •fcopptr :  a  re-agMl  Mnployvd  In  ths  redoetioa  of  the  ore  by  amalga 
■Mtioit— 7>an«. 
t  Soton.  diet.  lib.  1,  d.  29. 

4  Villa-fienor,  Theatr  Americano,  pa^o  26,  cap.  8,  odition  printed  at  Mexico  ia  1746. 
DLaw  2,  tit  10,  book  8,  Collection  of  the  Indies. 
T  Law  4,  ditto.  ••  Law  I,  ditto, 

tt  Um  S  and  7,  ditto,  H  Lawa  S,  9, 10^  ditto, 

ffliawll^dhto. 
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stones  or  pieces  of  plate,  which  have  not  paid  the  duty,  under  the  penalty  of 
die  forfeiture  of  these  articles,  and  of  the  goods  of  the  silversmith  who  shall 
have  made  them.*  Besides  these,  there  are  various  other  precautionary  reg- 
ulations, for  preventing  firaud  as  far  as  possible  ;  thus,  if  there  be  no  refining 
establishment  in  the  mining  district,  the  bars  or  pieces,  after  being  registered 
before  the  justice  and  royal  officers,  are  to  be  conveyed  direct  to  the  nearest 
establishment  of  the  kind  ;t  and  the  silver  which  ought  to  be  taken  in  to  pay 
the  duty  at  one  particular  office,  is  not  to  be  allowed  to  pay  the  duty  at  any 
other.J  The  duty  is  to  be  levied  upon  the  real  value  of  the  gold  or  8ilver,§ 
and  the  one  and  a  half  per  cent,  ought  to  be  first  deducted,  for  the  principal 
assayer,  melter  and  stamper,  and  then  the  fifth,  which  is  to  be  of  gold  or 
sOver  of  the  same  quality  as  the  piece  stamped.  ||  Various  other  economical 
arrangements  are  also  established  by  the  laws  of  the  Indies  for  the  advance- 
ment of  this  important  department.^ 

28.  Hei-e  we  must  notice  three  laws,  two  of  which  are  the  16th  and  18th 
laws  of  title  10,  book  8,  and  relate  to  the  gold  and  silver  seized  for  not  hav- 
ing paid  the  duty,  at  Gabit  or  any  other  port  where  there  is  no  refining  estab- 
lishment ;  such  gold  or  silver  is,  by  these  laws,  declared  forfeited,  because  it 
is  here  evident  that  the  object  can  only  have  been  to  export  it  clandestinely 
to  foreign  countries,  to  the  great  prejudice  of  the  crown.  But  it  is  never 
tiieless  conceded  by  the  25th  law  of  tiie  same  title  and  book,  with  respect  to 
the  port  of  Vera  Cruz,  that  gold  or  silver  seized  there  for  non-payment  of  the 
duty,  shall  be  returned  without  further  delay  or  impediment,  upon  payment 
of  tiie  proper  duties*  But  the  rule  is  not  sJtered  as  to  the  other  ports,**  for 
Has  regulation  being  made  for  a  special  case,  is  merely  a  subordinate  one, 
and  has  no  repealing  force  ;  and  it  was  in  &ct  made  upon  consideration  of 
the  great  number  of  bars,  both  large  and  small,  clandestinely  sent  to  foreign 
countries.^  And  here  we  may  observe  an  exercise  of  the  greatest  benignity, 
in  that  this  very  extreme  of  irregularity,  instead  of  calling  forth  a  more 
aevere  and  rigorous  punishment,  is  met  by  free  pardon  and  forgiveness,  upon 
payment  of  the  usujJ  duties  alone.  And  the  injury  to  the  revenue  arising 
firom  this  practice,  has  in  great  measure  been  remedied,  by  the  establishment 
of  the  markets  held  at  Xalapa  on  the  arrival  of  the  convoys,  and  by  the 
Flotistas  (as  the  agents  and  traders  from  Spain  are  called),  being  prevented, 
by  the  fiwilities  afforded  for  purchasing  the  metals  in  the  mining  districts, 

*  LawB  47, 43,  49.  book  8,  CoUection  of  the  Indies. 

t  Law  11,  ditto.  t  Law  12,  ditto. 

§  Lawi  22,  23,  and  24,  ditto,  and  Laws  I  and  2,  title  22,  book  4,  of  Coflection  of  the 
Indiei. 

H  Laws  19  and  21.  title  10,  book  S,  Law  IS.  title  22,  book  4,  Collection  of  the  Indiea. 

T  Book  S,  title  10,  of  ihe  Collection  of  ihe  Indies,  on  the  royal  dnty  of  the  fifth,  and  book  4, 
title  22.  on  the  assaying  and  smelting  of  gold  and  silver. 

♦♦  Argnnient.cap.  si.  Papa,  10  de  privil.  in  6,  "  et  quia  jam  per  alias  Icgos  proTisumoral,  qua 
■OB  nfit  aaparflnss  noc  abrogatss,"  cap.  si  Romanonim,  dist  It. 
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and  by  other  means,  from  penetrating  into  the  interior  of  the  kingdom,  or 
establishing  themselves  at  Mexico,  the  inhabitants  of  which  kingdom,  in  fact, 
make  more  profit  by  selling  the  silver  to  the  crown  at  a  just  price,  according 
to  its  quality,  at  the  same  time  paying  the  duty,  than  by  selling  it  to  the  sil- 
versmiths or  Flotistas,  who  always  pay  them  less  than  the  value  ;  and  this 
may  be  said  with  still  more  truth,'  now  that  all  the  business  of  the  mint,  as 
well  as  of  the  Apartado,*  is  conducted  with  so  much  openness  and  fidelity,! 
a  small  rate  of  interest  being  all  that  is  demanded  for  the  advance  of  money 
to  the  owners,  should  it  happen  that  they  are  urgently  in  want  of  it,  during 
the  tedious  operation  of  parting  the  bars  in  which  silver  and  gold  are  com- 
bined. 

29.  We  should  also  notice  laws  47,  48  and  49,  by  which  all  wrought  gold 
and  silver,  pieces  of  plate,  chains,  &c.,  not  having  paid  the  duty,  are  declared 
forfeited  (two  parts  to  the  exchequer,  and  one  part  to  the  judge  and  inform- 
er), as  well  as  the  goods  of  any  silversmith  who  shaU  have  any  such  in  his 
possession,  for  the  purpose  of  being  worked.  The  crown  however,  as  observed 
by  Escalona,^  generally  waives  the  benefit  [of  these  laws,  and  allows  the 
forfeited  property  to  be  brought  in  to  pay  the  duty.  But  an  order  granting 
a  special  exemption  of  this  kind,  expires  at  once,§  and  cannot  be  renewed 
fh)m  time  to  time,  or  enforced  by  the  viceroy. 

80.  In  the  year  1682,  the  Duke  de  la  Palata,  in  obedience  to  an  order 
issued  the  13th  of  October,  1680,  prohibited  the  exportation  of  wrought 
silver  from  the  kingdom  of  Peru,  on  account  of  the  irregularities  experienced 
at  the  markets  of  Portobello.  For  it  being  unlawful  to  export  unwrought 
silver,  it  was  the  practice  to  make  it  into  heavy  masses,  which,  after  receiv* 
ing  half  a  dozen  blows  of  a  hammer,  passed  as  wrought  silver,  and  dealmg? 
were  carried  on  in  this  way  at  that  port  to  the  amount  of  at  least,  two 
millions :  whereupon  the  duke  issued  an  edict  prohibiting  the  exportation  of 
wrought  silver,  but  permitting  ornaments  intended  for  the  use  of  the  churches 
or  for  presents,  or  plate  required  for  use  on  the  voyage,  to  be  exported  to 
Spain,  by  licence  from  the  government.  And  upon  the  silversmiths  shutting 
up  their  shops,  declaring  that  they  could  not  work  silver  which  had  pfidd  the 
duty,  because  they  had  always  been  accustomed  to  purchase  it  free  of  duty, 
the  duke  ordered  that  the  law  on  this  subject  should  b.e  enforced,  and  issued 
an  edict,  directing  that  the  assayers's  mark  should  be  added  to  that  of  the 
silversmith  ;||  but  leaving  it  still  lawful  to  work  old  silver,  and  such  as  should 

*  Establishment  for  parting  gold  and  silver. — TVant. 

t  Dispatch  is  directed  bj  the  lOth  ordinance.  "  With  as  mnch  dispatch  as  the  state  of  the 
funds  of  the  establishment  will  permit,  it  being  of  the  utmost  importance  both  to  the  mines  and 
to  the  trade  in  general,  that  the  value  of  the  metals  should  be  returned  to  the  owners  without 
delay ;  to  which  therefore,  my  superintendent  is  to  pay  proper  attention." 

t  Esoalona,  in  his  Gazophil.  lib.  2,  p.  2,  cap.  1,  n.  10.  "  These  orders  being  dispensatory  and  a 
matter  of  farour,  are  exhausted  by  once  operating,  and  cannot  be  reniswed  or  made  perpetuaL" 

$  L.  mortuo  bove,  4*  hoc  sermone,  ff.  de  y.  s. 

11  Instructions  of  the  Duke  de  la  Palata  to  his  successor,  Count  de  la  Mondora,  onrn.  616. 
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be  obtained  by  burning  silver  oloih,  lace  or  other  tissues,  which  might  be  pre- 
sumed to  have  paid  the  duty. 

31.  After  tUs,  the  council,  by  a  report,  dated  the  Ist  of  October,  1781^ 
and  submitted  to  the  crown  through  the  secretary's  office  for  Peru,  stated 
that  the  yiceroy  of  that  kingdom,  having  been  advised  by  the  board  of 
finance,  of  the  inconveniences  attending  the  strict  observance  of  the  above 
laws,  had  suspended  the  operation  of  the  edict  of  the  Duke  de  la  P&lata  (of 
which  he  had  sent  a  copy),  and  had,  in  the  meantime,  given  leave  to  export 
wrought  rilver  from  the  market  of  Portobello  as  formerly ;  which  report 
being  referred  to  the  board  of  trade  and  coinage,  who  advised  upon  it  on 
the  8th  of  Nov.  1736,  his  majesty  by  a  royal  decree,  of  the  26th  of  Nov. 
1738  (qualified  by  a  clause  making  it  temporary),  ordered  that  the  regula- 
tions of  the  Duke  de  la  Palata  should  be  observed,  until  lus  majesty,  upon  a 
consideration  of  the  duke's  edict,  and  of  the  reports  of  the  viceroy  of  Peru 
and  the  board  of  finance,  should*  determine  upon  the  manner  and  form  in 
which  laws  47,  48  and  49,  above-mentioned,  should  be  interpreted  and  en* 
ibrced,  and  until  the  proper  order  for  that  purpose  should  be  issued.  And 
although  it  is  not  known  what  course  was  subsequently  taken,  it  is  most  natu- 
ral to  suppose  that  the  excellent  plan  of  the  above-mentioned  viceroy,  whose 
mode  of  government  was  marked  by  so  much  discretion,  should  have  been 
followed  up,  as  the  only  plan  diat  could  be  devised,  for  preventing  contraband 
exportation. 

82.  It  appears  then,  that  old  silver,  and  such  as  was  obtained  by  burning 
ffllver  tissues,  was  left  free  from  duty ;  but  that  all  other  silver  was  made 
sabject  to  duty,  agreeably  to  the  laws  ;  whereupon  the  silversmiths  shops 
were  ag^  opened,  after  being  closed  six  months ;  and  this  prohibition  re- 
mained in  force  after  the  time  of  the  Duke  de  la  Palata,*  who  observes, 
however,  in  the  instructions  to  his  successor,  mentioned  above,  that  he  had 
good  reason  to  believe  that  the  silver  wrought  by  those  artificers  did  not  pay 
Hie  duty,  although  the  impossibility  of  applying  a  remedy,  made  it  necessary 
to  connive  at  the  evil. 

33.  As  to  New  Spidn,  it  was  commanded,  by  orders  of  the  9th  of  Nov. 
1526,  and  the  7th  of  April,  1651,  under  pain  of  death,  and  of  the  forfeit- 
ure of  goods,  that  no  person  should  exercise  the  busmess  of  a  silversmith, 
on  account  of  the  frauds  practised  by  them,  in  mixing  the  metals,  and  in 
eluding  the  payment  of  the  duty ;  a  remedy,  which  cannot  be  denied  to 
have  been  an  effectual,  although  a  severe  one.  It  appears  however,  from 
the  collection  of  orders  compiled  by  Don  Vasco  de  Puga,  judge  of  the  audi- 
ency  of  Mexico,!  that  it  was  provided,  by  an  order  of  the  23d  of  May,  1659, 
trained  with  a  view  to  the  general  good,  and  to  prevent  the  exportation  of 

•  Initrnctbni  of  the  Duke  de  la  Palata,  nam.  649. 
t  Dob  Vaeco  de  Pnga,  CedoUr.  pag.  16.  and  108. 
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jewelry  from  Spain,  that  these  ardficera  shocdd  be  tolerated,  provided  they 
observed  the  ordinaoces  made  for  their  government.  Sat  notwithstanduig 
the  above-mentioned  laws  and  ordinances,*  nearly  the  same  difficulties  are 
experienced  as  in  Peru,  firom  its  not  being  possible  to  exercise  equal  vij^- 
limce,  in  all  the  numerous  towns  of  that  country.  Old  sdver,  that  is  to  say^ 
such  as  has  already  paid  the  duty,  is  entered  in  a  book,  called  the  Lihro  de 
Ttmache9y  that  it  may  not  be  liable  to  be  charged  a  second  time.t  But  with 
respect  to  services,  or  separate  pieces  o£  plate,  it  has  been  found  necessary 
to  relax  considerably.  The  seal  of  the  viceroys  has  gone  no  further  than 
the  promulgation  of  an  edict,  issued  by  Count  Fnenclara  in  the  year  1745, 
allowing  wrought  silver  to  be  brought  in  to  pay  the  dufy,  free  of  penalty  ; 
from  which  measure  the  revenue  has  derived  oonsideraUe  benefit,  as  it  also 
has  from  the  order  issued  to  the  royal,  public  and  provincial  notaries,  to 
bring  in  to  be  stamped,  all  such  wrought  silver  seised  upon  execntioDS  or 
sequestrations,  or  enumerated  in  inventories,  as  should  not  have  paid  the 
duty  ;  an  order  which  it  will  be  very  important  to  renew  from  time  to  time. 

84.  But  according  to  Esealona,  who  cites  Lasarte  and  oliiers,  the  silver 
nsed  in  the  pontifical  ornaments  of  the  archbishops  and  bishops,  and  sudi  as 
is  employed  for  the  service  of  the  church,  is  exempted  from  the  payment  of 
the  duty,  (in  analogy  to  its  exemption  from  the  duty  on  sides|)  ;  this  not 
being  in  oppoaitioQ  to  law  5,  tit.  10,  book  8,  of  the  Cdlection  of  the  Indies^ 
which  orders  the  fifth  to  be  levied  on  the  gold  and  silver,  raised  by  working 
<Mi  holidays  or  at  any  other  time,  thouf^  appn^oriated  to  tiie  use  of  a  church, 
monastery  or  ecclesiastic ;  for  charitable  gifts  of  this  kind  must  be  sp  limited 
as  not  to  prejudice  the  revenues  of  the  crown ;  and  if  these  institutions  in^ 
terfere  in  the  working  of  the  mines,  they  must  submit  to  the  royal  charges, 
such  as  the  fifth,  or  tenth  ;  and  such  is  the  tenor  of  the  law  and  the  aatiior^ 
ities,  in  reference  to  cases  of  this  description.^ 

85.  Upon  this  point,  we  may  notice  an  order,  dated  the  8th  of  Nov.  1681, 
directed  to  the  audicncy  of  Mexico,  wherein  his  majesty  approves  the  ori- 
ginal and  reviewed  decrees  of  the  26th  of  April,  1679,  and  22d  of  Jaa. 
1680  ;  under  which,  828  marcs,  4  ounces,  and  4  tomins  of  unwrought  silver, 
found  among  the  property  of  Fray  Thomas  Monterroso,  bishop  of  Oaxaca, 
deceased,  were  confiscated.  And  with  respect  to  416  marcs,  5  ounces  of 
wrought  silver,  which  had  not  paid  duty,  found  amongst  the  same  property, 

*  Laws  47,  48  and  49,  tit.  10,  book  8,  Collection  of  the  Indies. 

t  Law  13,  lit.  7,  book  8,  Collection  of  the  Indies.  EMiIona,  in  his  Oazophil.  lib,  S,  p.  S; 
eap.  1,  n.  18. 

X  Esealona,  QaEophil.  real  de  el  Peru,  lib.  2,  p.  S»  cap.  1,  b.  17.  Lasarte,  de  dedoia  rend^ 
tionis,  cap.  19,  n.  60,  cnm.  narthol.  et  nliis. 

\  Cap.  abbates,  de  decim.  cap.  tribntnm,  23.  q.  8.  Antb.  item  prssdiom,  Cod.  de  sacros.  eecles 
L.  de  his,  Cod  de  epidcop.  et  cleric  Joan.  Andr.  in  cap.  1.  de  censib.  Imola,  Baldo  et  alii, 
apnd  Fragoso,  de  regimm.  republics,  torn.  1,  p  .1,  lib«  2,  disp.  4,  S3,  a.  n.  S23,et  seq.  P.  Moli- 
na, de  ioit  et  Jar.  torn.  2,  ditp.  883,  Ten.  ex  his,  L.  65,  tit.  6,  p.  1.  et  ibi  Gr^. 
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bis  majesty  advised  ihe  aadiency,  that  the  question  iras  under  his  consider- 
ation in  council,  and  ^t  Ma  determination  should  be  announced  to  them  ;. 
and  he  ordered  them  to  deposit  the  plate  in  the  royal  treasury,  in  the  mean, 
time.     This  order  is  stated  by  the  fiscal,  Don  Martin  de  Solis,  who  men- 
tions the  great  quantity  of  mlver  which  was  wrought  without  paying  the  fifllji. 

36.  The  amount  of  the  duties  of  the  one  and  a  half  per  cent,  and  tenth, 
and  the  coinage  dues,  levied  on  silver  in  the  kingdom  of  New  Spain,  al- 
though liable  to  be  affected  by  the  fluctuations  in  the  produce  of  the  mines, 
exceeds  upon  an  average,  700,000  dollars  annually  ;  and  that  of  the  duties 
on  gold,  60,000  dollars.  It  is  mentioned,  however,  by  Don  Joseph  de  Villa- 
Senor,  in  his  Theatro  Americano*  that  the  duties  on  the  two  metals  to- 
gether, amounted  in  the  year  1743,  to  821,974  dollars,  7  tomins  and  8 
grains.  And  they  would  reach  a  much  higher  amount,  were  pro])er  observ- 
ance paid  to  the  laws  of  the  Indies,!  which  prohibit  all  dealing  or  trading  in 
ffllver  mpinaSfX  ingots  or  any  other  form,  or  in  gold,  in  dust  or  ingots,  not 
having  paid  the  fifth  ;  for  in  the  remote  provinces,  from  the  want  of  coin 
notoriously  experienced  there  (of  which  we  shall  treat  in  the  proper  place, 
under  ordinances  58, 72  and  78,  in  chapter  22),  all  dealtngs  without  excep- 
tion are  conducted  in  current  or  leaf  silver. 

37.  The  fifth  is  also  levied  on  all  ores  of  lead,  copper,  tin,  iron,  Ac. ;  in 
place  of  which  however,  a  tenth  only  is  to  be  charged,  during  the  first  ten 
years.  And  these  metals  are  to  be  brought  in  to  be  stamped,  under  the 
same  penalties  and  regulations  as  are  in  force  regarding  gold  and  silver.^ 
But,  as  is  observed  by  Escalona,  the  levy  of  these  duties  in  the  Indies,  has 
been  neglected,  from  the  great  expense  attending  it,  and  the  smallness  of  the 
amounty  when  collected :  which  is,  in  fact,  the  case  in  New  Spain :  and  al* 
though  those  who  work  and  reduce  the  ores  of  these  metals,  do  so  by  per- 
misaon  of  the  government  only,  which  they  are  bound  to  obtain ;  yet  they 
do  not  attend  to  any  of  the  regulations  concerning  boundaries,  or  the  other 
formalities  observed  with  respect  to  the  silver  mines ;  which  however,  ac- 
cordmg  to  Escalona  and  Don  Joseph  Saena,  ought  to  be  enforced.^  And 
the  moderate  course  thus  adopted,  of  not  exacting  the  duties  upon  these 
metals  in  the  Indies,  with  so  much  strictness  as  those  upon '  gold  and  silver, 
is  in  aooofrdanoe  with  tiie  spirit  of  the  ordinances  under  consideration,**  which 

*  Vilhip8«nor,  Tbettro  Ameiiauio,  eap.  6,  page,  40  and  41. 

t  I«w  38,  tit  10,  book  8,  Lawa  1  and  2,  tit.  88,  book  S,  Ck>llectioii  of  the  Indiea. 

t  SiWar,  in  tba  atate  in  ^bich^  remaina  npon  tbe  eompletion  of  the  proceaa  of  rednotion  hy 
amalgrtuatbn,  after  tbe  quicksilTer  ia  drivan  o£f  by  beat,— JVaiif. 

§  Law  51,  title  10,  book  8,  Colleetian  of  the  Indiea. 

tl  Eacalona,  in  hia  Gaiophil.  lib.  2,  p.  S,  cap.  1,  peg.  100,  f .  5,  de  oobre»  fte.  where  he  ool- 
leeta  together  manj  royal  ordera,  directed  to  the  yiceroys  of  Peru,  and  eatabliahiog  the  right  of 
the  crown. 

T  Eacalooa,  k>c.  proxim.  chat,  Don  Joaeph  Saenz,  cap.  9,  Tratad.  de  madir  minaa,  MS. 

••  Ordinancea  10  and  U. 

21 
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fix  the  duty  on  poor  lead  and  copper,  at  one-twentieth  part ;  and  the  latter 
xnetal  also,  being  required  for  tibe  other  xmnes^  should  therefore  be  less 
heayily  rated. 

88.  Gunpowder,  into  the  composition  of  which  saltpetre  and  sulphur  enter, 
is  the  subject  of  monopoly,  and  returns  to  the  crown  more  than  70,000  dol- 
lars per  annxmi.  The  contractor  purchases  the  sulphur  and  saltpetre  at 
prices  stipulated.  The  saltpetre  is  prepared  at  all  the  saltpetre  works 
around  Mexico,  in  the  jurisdictions  of  Chaico,  Tezcuco  and  Ajotlan. 

89.  There  is  a  monopoly  of  copper  in  Mechoacan,  which  returns  to  ihe 
revenue,  1000  dollars  per  annum ;  the  mines  which  are  the  subject  of  it, 
are  situated  in  the  township  of  Santa  Clara  del  Cobre,  in  the  jurisdiction  of 
Pascuaro."*  And  the  monopoly  of  alum  is  fSeumed  out,  at  the  capital  oi 
Mexico,  for  more  than  6500  dollars  per  annum.t 

40.  These  contracts  contain  special  conditions  for  preventbg  the  articles 
to  which  they  relate  from  being  otherwise  procured.  As  to  sulphur,  the 
contractors  are  regarded  as  owners  of  the  mines,  and,  as  appears  from  the 
18th  condition  of  the  last  contract  made  with  Don  Bodrigo  de  Neira,]:  in 
1747,  the  transaction  between  the  contractors  and  those  who  work  the  ma- 
terials, partakes  of  the  nature  of  a  letting  and  hiring.  Without  their  per- 
mission, no  other  articles  of  the  same  kind  can  be  prepared,  nor  can  the 
mines  from  which  they  are  procured  be  worked ;  such  being  the  usual  stipu- 
lations of  the  contract.  And  the  rents  which  they  respectively  pay  to  the 
crown,  under  these  contracts,  include  all  the  duties  which  the  revenue  can 
claim  upon  the  articles  to  which  they  relate,  it  being  stipulated  by  the  con- 
tractors, that  these  rents  are  to  be  regarded  as  compensating  for  the  duties 
of  the  fifth  or  tenth. 


CHAPTER   IV. 

IT  IS  PERMITTED  TO  TRY  FOR  AND  WORK  MINES,  WXTHOUT  RESTRAINT, 
IN  PUBLIC  AND  ALSO  IN  PRIVATE  GROUND,  SUBJECT  AS  TO  THE 
LATTER,  TO  THE  RIGHT  OF  THE  PROPRIETOR  TO  BE  COMPENSATED 
FOR  THE  DAMAGE  DONE  TO  HIS  PROPERTY,  ACCORDING  TO  AN  ESTI- 
MATE TO  BE  MADE  BY  SURVEYORS.— THE  OCCUPYING  AND  REGISTER. 
ING  OF  THE  MINE  GIVE  ANY  PERSON  A  RIGHT  AGAINST  THE  OWNER 
OF  THE  SOIL. 

ORDINANCES  XVI.  LXV. 

XYI.  Also,  we  ordain  and  command,  that  it  shall  be  lawful  for  all  per8(»i8 

*  Villa-Senor,  Tbeatr.  Americ.  lib.  I,  cep.  5,  ptg.  41,  and  Bb.  8»  oap^  1,  pig.  28, 

t  Idem,  lib.  1,  ctp.  5,  pag.  41. 

I  Conditioui,  printed  at  Mexico,  1747. 
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whatsoever,  even  foreigners,  to  search  for  mines  of  gold  and  silyer,  and  such 
other  mines  as  are  the  subject  of  these  our  ordinances,  and  to  make  trial-pits, 
and  to  take  all  the  requisite  measures  for  the  discovery  of  the  aforesaid 
metals,  throughout  the  whole  of  the  kingdoms  and  domains  of  the  crown  of 
Castile  (except  such  places  as  are  excepted),*  in  all  fields,  woods,  waste 
places  and  threshing  floors,!  in  pasture  grounds,  whether  belonging  to  our. 
selves,  to  anj  town,  or  to  individuals,  and  in  any  inheritance  whatsoever, 
without  any  hindrance  or  interruption  from  the  owners  of  such  pasture 
grounds  or  inheritance,  or  from  any  other  persons  whomsoever.  And  that  if 
it  should  be  necessary  to  dig  or  sink  in  such  pasture  ground  or  inheritance, 
it  shall  be  lawful  so  to  do ;  provided,  that  if  any  damage  be  committed,  the 
mining  justice  shall  appoint  two  persons  of  trust,  who  shall  make  personal 
inspection,  and  declare  their  opinion  on  oath,  and  that  if  they  shall  not  agree 
in  their  declaration,  the  said  justice  shall  appoint  one  or  more  other  person 
or  persons  upon  oath,  until  they  shall  agree,  and  what  the  major  part  of  such 
persons  shall  so  agree  in  declaring,  he  shall  command  to  be  paid  and  done 
accordingly.  And  that  if  ore  shall  be  found,  and  it  shall  be  thought  proper 
to  follow  it  out,  and  to  set  up  an  establishment  and  a  work  shop,  and  to  make 
the  other  arrangements  necessary  for  working  the  mine  or  mines  and  reduc- 
ing their  ores,  the  damage  such  pasture  grounds  or  inheritances  shall  have 
thereby  sustained  or  may  thereby  sustcdn,  shall  be  inspected  by  such  two 
persons,  who,  upon  a  due  consideration  of  the  whole  matter  (under  their 
oaths  as  aforesaid),  shall  estimate  the  amount  of  the  damage,  which  the  said 
justice  shall  command  to  be  paid  as  aforesaid. 

LXV.  Also,  we  ordm  and  command,  that  when  and  so  often  as  cases 
shall  arise  in  which  arbitrators  shall  be  nominated  by  the  parties,  or  by  the 
said  mining  justice,  such  arbitrators  shall,  in  the  first  place,  take  an  oath  that 
they  will  speak  and  declare  their  opinion  truly  and  faithfully,  and  that  if  such 
arbitrators  shall  not  agree  together,  then,  in  such  case  of  disagreement, 
another  person  shall  be  nominated,  either  by  agreement  of  parties,  or  by  the 
mining  justice,  and  that  if  such  last-mentioned  person  shall  agree  in  opinion 
with  either  of  the  aforesaid  arbitrators,  such  opinion  shall  be  observed  and 
carried  into  effect.  And  that,  if  no  two  of  them  agree,  but  they  differ  in 
opinion,  either  wholly  or  in  part,  other  persons  shall  be  successively  nomi- 
nated, until  the  major  part  agree  in  opmion  upon  the  whole  matter ;  which 
being  the  case,  what  such  majority  shall  pronounce  and  declare,  shall  be 
observed  and  carried  into  effect. 

*  This  appears  to  refer  to  the  mines  of^Gaadaleanal,  &c  mentioaed  aboye,  chap.  3,  ord.  zt. 

— 2ftlJM. 

t  A  ploc  of  groond,  on  which  the  com  is  trodden  oat  of  the  ear  by  hones  and  moles.— TVcms. 
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COKTEIJTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  It  is  freely  permitted  to  search  for  mines  in  all  parts,  eren  in  the  grotind  of  another 

propiietor. 
d.  This  is  a  deviation  from  the  ciril  law. 

3.  Nothing  is  now  payable,  as  formerly,  to  the  owner  of  the  ground. 

4.  Answer  to  an  objection  grounded  on  one  of  the  old  ordinanees  and  on  one  of  those  of 

Fern. 
6.  The  mines  are  not  to  be  considered  as  included  by  the  sovereign  in  the  grant  of  the 
land. 

6.  It  is  to  be  understood  that  this  right  of  searching  freely  for  mines,  is  not  to  be  exercised 

to  the  damage  of  other  persons ;  and  that  any  such  damage  is  to  be  estimated  by 
surveyors,  to  be  nominated  by  the  justice  ;  together  with  an  umpire,  in  case  of  their 
not  agreeing.    Allusion  to  the  bad  qualities  of  these  surveyois. 

7.  An  enumeration  of  the  varions  kinds  of  injury  which  the  owners  of  the  ground,  and 

the  Indians,  may  sustain. 

8.  It  is  to  be  borne  in  mind  that  every  right  is  to  be  exercised  within  moderate  limits,  and 

so  as  not  to  prejudice  other  parties.     And  consequently,  the  power  of  setting  up 

bulMings,  smelting  works  and  furnaces,  granted  to  the  miners,  is  not  to  be  regarded 

as  extended  to  others. 
9k  Any  person  desirous  of  searohiug  for  a  i&ine  or  treasure  in  cultivated  ground,  mnel 

give  security  for  the  damage. 
10.  There  are  very  few  mines  in  New  Spain,  worked  in  the  ground  of  any  other  thaa 

the  miner. 
n.  The  owner  of  the  ground  is,  for  various  reasons,  not  te  be  preferred  before  the  party 

who  has  registered  the  mine. 

GOMMENTABY. 

1*  It  appears  from  these  ordmanceB,  that  both  subjects  of  the  crown  and 
fereigners  (taldng  this  word  with  the  limitation  above  stated)/  have  an  abso- 
lute right  to  search  f<^  mines^  in  all  places  whatsoever,  whether  the  ground 
be  public  or  private  property,  and  in  the  latter  case  without  hindrance  &om 
the  proprietoTi  provided  thej  compensate  him  for  any  damage  done,  accord- 
ing to  the  estimate  of  experienced  persons.  Similar  provisions  are  contained 
in  the  15th  of  the  old  ordinances.!  The  corresponding  ordinance  of  Peru, 
adds  a  penalty  of  1000  dollars,  to  be  imposed,  without  appeal,  upon  the 
mere  proof  of  the  act  of  resistance.}  And  the  general  law  of  the  Indies 
pemuts  sulgects  to  try  for  mines  wherever  they  may  think  proper,  and  to 
work  them  freely  and  without  any  sort  of  impediment,^  it  being  for  the  pub- 
lic benefit  that  it  should  be  so.  And  this,  according  to  Antunez,  Alfaro  and 
Gregorio  Lopez,  ||  who  refer  to  Gepola,  Paulo  de  Castro,  Pedro  Barbosa, 

*6ap.cap.  3,  n.  26,  26. 

1 1riSW  6,  tit  13,  cap.  16,  book  6,  Collection  of  Castile. 

t  Ofdinance  1,  of  those  issued  by  the  viosroy,  Don  Francisco  de  Toledo,  pnUishsd  by  Esea- 
lona  in  his  Gazopb.  lib.  2,  p.  2,  c.  1,  page  104. 

iLaw  1,  tit  19,  book  4,  of  the  Collection  of  the  Indies. 

II  Antnnes,  de  donat.  lib.  3,  cap.  12,  n.  15,  Alfaro,  de  offic.  fisc.  gloss.  20,  f •  e,  n.  114.  Qregor 
Lopes,  m  gloss.  2,  L.  27,  tit  11,  partid.  4. 
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Horatins  Montanns  and  others,  is  the  reason  for  ^ving  permission  to  try  for 
a  vein  of  ore  on  the  ground  of  another,  against  the  will  of  the  owner. 
The  same  role  holds  as  to  treasure,  found  either  in  Spain  or  the  Indies,  as  to 
which  the  same  forms  of  law  must  be  observed,  such  treasure  belon^ng  by 
right  to  the  crown.* 

2.  Bj  these  regulations,  the  civil  law  and  the  old  law  of  Spain  have  been 
altered. — First,  mines  in  public  ground  could  not  formerly  be  worked  without 
a  licence,  as  belonging  by  right  to  the  sovereign,  whilst  those  in  private 
ground  were  regarded  as  ihe  property  of  the  owner  of  the  soil,  being  the 
proper  produce  thereof.  This  is  stated  by  Solorzano,  Antunez,  Gutierrez 
and  Lagunes,  who  make  copious  references  to  the  text  of  the  common  law, 
and  cite  the  authority  of  many  Doctors.f  But  according  to  our  new  ordi- 
nances, no  licence  to  try  for  mines,  either  from  the  sovereign  or  the  propri* 
etor  of  the  ground,  is  required.    . 

3.  Secondly,  by  the  civil  law,  if  any  person  discovered  a  vein  by  permis- 
sion of  the  owner  of  the  ground,  he  was  liable  to  pay  one  tenth  to  the  latter, 
and  one  tenth  to  the  ezchequer.:^  And  according  to  the  15th  of  the  old  ordi. 
nances,  the  owner  of  the  land,  besides  being  compensated  for  the  damage,  was 
entitled  to  be  paid  one  per  cent,  before  deducting  the  payment  to  the 
revenue  ;^  and  this  payment  of  one  per  cent,  likewise  obtained  under  the 
ordinance  of  Pera.||  But  by  the  16th  ordinance  of  the  new  code,  no  part 
of  the  gold  or  i^ver  raised,  is  to  be  paid  to  the  owner  of  the  inheritance  or 
estate,  and  the  payment  to  the  revenue  of  the  fifth  or  tenth,  or  whatever 
may  be  imposed,  is  the  only  payment  required. 

4.  And  although  some  persons  would  perhaps  hold,  that  the  omission  in 
tiiis  16di  ordinance  ought  to  be  supplied  from  the  15th  of  the  old  ordinances, 
and  from  those  of  Peru,  so  as  to  establish  the  payment  of  this  one  per  cent. 

« 

•  Law  1,  tit.  ld»  book  6,  of  the  CoUection  of  Caitile.  Law  1,  tit.  12,  book  8,  of  the  CoUectkm 
of  the  Indies,  **  Ab  a  reveDve  which  of  right  belongs  to  ns.*'  This  law  gives  the  form  of  the 
■eenritj  to  be  entered  into  for  the  damage ;  and  of  the  agreement  as  to  the  portion  to  be  taken, 
first  deducting  the  dnties  and  fifths.  And  by  the  second  law  of  the  same  title,  the  treasore  found 
in  lepniehres  la  to  go,  after  dednctlng  the  fifth,  one  half  to  the  king  and  one  half  to  the  discoTerer. 
Amaja,  in  Cod.  tit  15,  a.  n.  49,  iisqna  ad  52,  com  Yalenznela,  Gatierrez,  Castillo,  Mastrillo, 
Covedo  et  aliis. 

t  L.  3,  de  jar.  fiscl  L.  dirortio  \,  si  vh*.  ff.  de  reb.  oer.  Vide  innnmeros  apnd  Solorz.  de  jnr. 
hkdwr,  torn.  2,  lib.  K,  eap.  mnc  n.  27.  Antnner,  de  donat.  lib.  S,  cap.  12,  n.  1,  nsqne  ad  10. 
Qntierr.  IVsctioar.  lib.  4,  qnsest.  86,  n.  59.  Lagnnez,  de  frnctib.  1,  p.  cap.  10,  n.  52,  et  eeqq. 
Amaya,  ki  Cod.  L.  nnic.  de  theaanr.  n.  30,  qai  omnes  enmnlant  jura  et  A  A. 

I L.  cnncti.  Cod.  de  metallar  lib.  11.  "  Cnncti  qai  per  privatomm  loca  saxomm  yenam- 
laboriosis  effosionibos  perseqnnntnr,  deciraas  fisco,  decimas  etiam  domino  representent" 

i  Cap.  15,  of  htw  5,  tit  13,  book  6,  of  the  Collectwn  of  Castile.  <*  Prorided  that,  besidea 
making  a  compensation  for  the  damage,  tffe  owner  of  the  pastnre  ground  or  inheritance  where 
the  mines  shall  be  found,  shall  be  paid  one  per  oent  upon  all  the  silver  raised  from  such  imnesy 
clear  of  all  expenses,  and  before  the  deduction  and  payment  of  onr  duties,  it  bemg  our  will  and 
eemnaiid  that  micb  oae  per  cent  ahall  be  paid  out  of  the  whole." 

H  Ordinanee  2,  in  Escalona's  Qaaof»hil.  lib.  2,  part  2,  eajp.  2,  p.  104. 
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in  New  Spain  ;  it  is  impossible  that  this  can  be  a  correct  opinion,  for  the  in* 
tentional  omission  of  this  charge,  whilst  all  the  rest  of  the  old  ordinance  is 
repeated  yerbatim  in  the  new,  is  the  same  thing  as  if  an  express  clause  to 
the  contrary  had  been  inserted ;  such  an  obvious  omission  on  ttie  part  of  the 
sovereign,  to  state  what  he  might  so  easily  have  expressed,  proving  that  it 
was  not  his  will  that  the  regulation  he  had  previously  made  in  the  old  ordi- 
nance should  be  enforced ;  besides  which,  it  is  evident  that  the  principal  object 
of  this  and  the  other  heads  of  the  new  ordinance,  is  to  benefit  and  relieve  the 
subject,  by  abating  the  charges  previously  payable  to  the  crown.  And  the 
ordinance  of  Peru  is  confined  in  its  operation  to  that  kingdom  alone,  and 
does  not  extend  to  Netv  Spain,  where  the  ordinances  of  the  code  are  to  be 
observed,  until  others  shall  be  confirmed  by  the  council.*  And  the  general 
laws  of  the  Indies  merely  contain  a  proviso  against  injuring  third  persons,  or 
the  Indians  ;  the  meaning  of  which  is,  as  we  have  shewn  in  Chapter  U., 
that  compensation  is  to  be  made  for  the  damage,!  but  not  that  any  further 
charge  should  be  imposed,  beyond  the  fifth  or  tenth  payable  to  the  crown. 
Another  argument,  bearing  with  considerable  force  on  the  question,  i9  derived 
from  the  words  of  the  law,  which,  when  provided  for  the  payment  of  the  fifths 
declares  that  no  other  deduction  shall  be  made,  and  that  it  is  the  will  of  their 
catholic  majesties  to  grant  away  the  other  four  parts,  so  that  every  person 
may  have  power  to  dispose  of  them,  as  of  anything  of  their  own,  free,  quit 
and  clear,  as  a  return  for  their  costs  and  expenses,  j:  And  agsun,  as  they  are 
to  be  common  in  all  places,  and  to  every  description  of  persons,  free  and  dis- 
charged from  every  kind  of  impediment,^  it  follows,  that  they  can  be  subject 
to  no  other  charge  except  the  fifth. 

6.  As  a  consequence  of  this  liberty  to  seek  for  mines,  extended  absolutely 
to  all  persons,  it  follows,  that  they  must  be  regarded  as  not  having  passed 
with  the  grants  of  land  from  the  sovereign,  unless  particularly  mentioned  in 
the  grant,  or  unless  a  case  of  immemorial  prescription  be  made  out.|)  But, 
except  in  these  two  cases,  no  person  of  whatever  condition,  rank  or  dignity, 
can  prevent  their  being  searched  for  in  his  farms,  pastures,  inheritance  or 
other  place.  For  they  have  been  made  everywhere  common  by  royal  au- 
thority, m  favour  of  those  subjects  who  shall  first  discover  or  take  possession 
of  them. 

6.  But  this  permission,  it  is  to  be  understood,  is  to  be.so  exercised  as  not 
to  prejuoUce  third  persons ;  and  the  amount  of  any  damage  that  may  be 
done,  is  to  be  estimated  by  surveyors  (who  are  to  be  nominated  by  the  jus- 
tice and  not  by  the  parties),  together  with  one  or  more  umpires,  in  case  of 

*  Laws  1  and  6,  book  4,  tit.  19,  Law  8,  tifc.  3,  book  3,  Collection  of  the  Indies, 
t  Law  1,  tit  19,  book  4,  Collection  of  the  Indiei.  * 
t  Law  1,  tit.  10,  book  S,  Collection  of  the  Indies, 
i  Law  1,  tit.  19,  book  4,  Collection  of  the  Indies. 

li  Law  2,  title  18,  book  6,  Collection  of  Castile ;  et  ibi  Aceredo.    Lagnnes,  de  fnlct.  1.  p.  eap . 
10,  n.  fin.  cam  Horatio  Montano»  de  regalib.  verb.  Argenlaria,  n.  5. 
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iheir  not  agreeing ;  and  in  de&nlt  of  payment  of  what  the  Borveyors  shall 
estimate  upon  oath,  as  the  amount  of  the  damage,  execution  shall  b  e  levied. 
Such  are  the  proyisions  of  our  16th  ordinance,  and  they  are  more  plainly 
laid  down  in  the  65th,  which  prescribes  the  mode  in  which  umpires  are  to  be 
nominated,  until  they  agree  in  opinion,  directing  that  when  the  majority 
agree,  their  award  is  to  be  observed  and  enforced  ;  which  is  also  agreeable 
to  the  rules  of  the  civil  law,  as  we  may  learn  from  the  Cardmal  de  Luoa, 
and  from  Bichio,  Burato  and  Gregorio.*  And  as  we  before  remarked,  the 
ordnance  provides  (probably  with  a  view  to  dispatch),  that  the  justice  shall 
nominate  the  surveyors  ;  for  if  they  were  to  be  nominated  by  the  parties 
themselves,  they  would  be  prejudiced  and  inclined  to  the  interest  of  those 
who  had  appointed  them,  and  would  be  liable  to  be  influenced  by  partiality 
or  regard ;  which  is  so  much  the  case,  that  the  greatest  inconvemence  the 
judges  experience  in  this  and  other  matters,  wherein  it  is  necessary  to  have 
recourse  to  the  aid  of  surveyors,  arises  from  their  obstinate  disagreements, 
wherein  they  display,  not  their  intelligence  and  skill,  but  their  corruption, 
prejudice  and  partiality.  And  these  evils  are  lamented  by  the  most  judi- 
cious writers,!  who  ^ve  rules  for  preventing  the  delays  and  vexatious  objec- 
tions interposed  by  the  parties  ;  one  of  which  is,  that  a  list  should  be  previ- 
ously given  in,  that  there  may  be  an  opportunity  of  challen^g  any  persons 
who  are  suspected,  after  which,  no  objection  should  be  made  to  any  person 
who  may  be  appointed,  but  their  judgment,  or  that  of  the  umpire,  in  case  of 
disagreement,  should  be  final.  And  therefore,  the  ordinance  directs,  that 
they  be  persons  in  whom  the  judge  can  place  confidence,  and  men  of  due 
probily,  judgment  and  rectitude,  so  that  they  may  form  their  estimate  upon 
a  fEur  consideration  of  all  the  damage  attending  the  setting  up  of  the  mining 
establishment,  and  the  other  arrangments  necessary  for  carrying  on  the 
-works. 

7.  The  damage  may  arise,  not  merely  from  the  dig^g  and  excavating, 
&e  soil,  but  firom  the  setting  up  and  bmlding  houses  and  smelting  fumacesj: 
in  pasture  grounds  required  for  cattle,  or  from  any  other  inconvenient  cir- 
cumstance afiecting  the  owner  of  the  soil,  and  arising  from  the  mines  ;  as 
for  instance,  if,  after  the  soil  has  been  reduced  into  cultivation,  the  culture 
should  be  interfered  with  by  the  denouncement  of  the  mine.  And  were  the 
law  otherwise,  it  would  be  unjust,  as  we  are  told  by  Acevedo  and  Antunez- 
who  follow  Afilictis,  Rolando  del  Yalle  and  others.^    But  by  this  means  in 

*  Lac.  dlBC  83,  de  jadic.  n.  21,  Bich.  decis.  261  et  664.  Btirat  dec.  66.  Gregor.  dec.  271, 
177,  p.  10,  recent, 

t  Lnca  in  yarioas  places  io  his  Theatre,  and  especially  in  disc.  88,  de  judiciis,  d.  19,  nsqae 
ad  37  ;  ibL  n.  33.  '*  Circa  propriam  artem,  yel  peritiam*  frequenter  neqae  sauni  offidom  bene 
ezercent ;  nt  prsesertim  contigit  in  peritis  estimatoribos."  Et  n.  24,  '*  Qnilibet  est  defensor  vel 
patroeinator  illins  partis  qnsB  ipsnm  elegit*'' 

t  Chap.  21,  oidinaaoe  62. 

§  Aoeredo,  upon  law  4,  tit  13,  book  6.  n.  1.    Aotonez,  de  donat.  regiis,  lib.  3,  cap.  12,  n.  17. 
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jary  to  third  perBons  is  prevented.  Injtirj  done  to  flie  Indiana  is  particxt 
larlj  noticed  by  the  laW|  which  directs  that  regard  be  had  to  their  wretched 
condition,  and  that  compensation  be  made  to  them  for  the  land  taken  from 
them,  and  for  all  other  damage  done  to  them  ;*  and  that  no  one  presume  to 
intrude  wantonly  into  their  ground. 

8.  And  as  eyery  right,  the  exercise  of  which  may  indirectly  operate  to 
the  prejudice  of  Uiird  persons,  is  to  be  used  with  as  much  moderation 
as  may  be,  and  so  as  to  produce  the  least  possible  damage,!  it  will  be  proper 
that  tiie  justice  should  confine  the  right,  and  prerent  the  damage,  as  much 
as  possible.  That  is  to  say,  that  he  should  permit  no  persons  to  erect 
smelting  houses,  furnaces  or  other  works,  except  the  owners  of  mines,  of 
whom  the  law  makes  express  mention,  j:  and  who  require  them,  as  accessary 
to  the  principal  object  of  working  the  mines ;  and  the  purchasers  of  ores  in 
the  large  way,  who  require  them  for  the  same  reason.  I  recoUeet  a  casd 
where,  under  pretence  of  setting  up  litharge  works,  certain  inhabitants  of 
the  place,  by  name  Castorena,  were  about  to  set  up  grinding  and  stamping 
mills,  on  part  of  the  farm  of  Reoyos,  in  New  Galicia,  belonging  to  the 
Count  de  Santiago ;  but  the  royal  audiency  of  that  district,  upon  the  repre- 
sentation of  the  Count,  ordered  them  to  quit  the  place,  and  to  make  good 
the  damage  done  to  the  land  by  them  and  their  cattle,  as  well  because  theirs 
was  a  case  to  which  the  ordinances  did  not  apply,  as  because  their  works 
might  have  been  carried  on  upon  land  of  their  own,  without  intruding  into 
that  of  others. 

9.  This  licence  is  also  restricted  by  the  second  of  the  ordinance  of  Peru,§ 
wUch  provides,  that  if  the  discoverers  of  nunes  wish  to  search  in  vineyards  or 
plantations  of  trees,  eitiier  from  malicious  motives,  or  because  they  are,  as 
they  allege,  certain  that  ore  is  to  be  found  there,  they  shall  give  security, 
before  making  any  trial,  to  repay  to  the  owner  of  the  soil  whatever  damage 
they  may  occasion.  And  this  is  agreeable  to  the  civil  law,||  which  has  for 
its  object  to  prevent,  by  this  precaution,  the  opportunity  which  would  be 
presented  for  the  exercise  of  malice,  and  to  guard  agwist  the  damage  which 
might  otherwise  be  Buffered  in  buildings  and  cultivated  groimd,^  in  which, 
according  to  the  law,  it  was  not  permitted  to  dig,  under  pretence  of  there  being 

*  Law  1,  title  19,  book  4,  Collection  of  the  Indies. 

t  Odia  restringi,  ftiToree  oonrenit  ampliarL 

t  Cap.  26,  ord.  52.  •'  The  ownen  of  them."  **  The  owneri  of  tba  mines."  *'  The  own- 
ers of  the  oaid  mines." 

$  Escalona,  in  bia  Gozoph.  lib.  2,  part  2,  cap.  1,  page  104. 

||L.  16,  4'  2,  ff.  de  damno  infecto,  ibi :  *'  Cam  aatem  in  alieno  fiat,  sstisdatloBem  prastor 
injnngit" 

If  **  Damnum  ioActnra  est  darnnnm  nondnm  faetnm,  qnod  fmamm  veremtir.*'  I^eg.  t,  ff.  de 
damno  infecto. 
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<M«*  And  88  to  the  object  of  tiieae  laws  is  to  secmre  indeiiaity  to  lihird  pex^ 
mmSj  namely,  the  owners  of  the  soil,  bat  at  the  same  time  not  to  reatrsdn  fhtf 
right  ot  searching  for  mines,  it  wonld  bo  extremely  agreeable  to  justice,  in  all 
cases  where  objections  are  made,  upon  a  reasonable  apprehension  of  damage, 
that  the  discoverer  should  give  security  to  make  it  good,  in  analogy  to  the' 
regulation  of  the  law  of  the  Indies,  respecting  those  who  are  desirous  of 
searching  for  treasure.f 

10.  In  New  Spain  however,  from  the  immense  extent  of  those  regions, 
and  from  the  great  abundance  of  mineral  treasure  which  may  be  found  in 
the  common  and  waste  places,  there  are  no  instances  of  mines  being  reg^ 
tered  b  the  ground  of  other  proprietors.  By  the  17th  ordinance,  mines  are 
not  allowed  to  be  restored  unthout  producing  ore,  and  indicating  the  place 
where  it  has  been  foxmd. 

11.  The  question  may  be  raised,  whetiier,  upon  the  discoveiy  of  a  mm# 
in  another  proprietor's  ground,  the  owner  of  the  soil  is  entitled  to  daam 
precedence  of  and  oust  the  discoverer  ?  To  which  we  reply,  on  the  authoi^ 
ily  of  Baldus,  Paulo  de  Castro,  Rosenthal,  Petrus  Barbosa,  Bartholo  and 
Cepola,  all  of  whom  are  cited  by  Antunez,:^  that  the  discoverer  is  to  be  pre- 
ferred before  the  owner  of  the  ground,  provided  he  comply  with  the  direo 
tions  of  the  ordinances  concerning  registry.  First,  because  he  who  first  takes 
possesion  according  to  law,  is  in  a  be^tter  condition.  §  Second,  because  the 
mine  or  vein  is  not  part  of  the  estate,  nor  did  it  pass  with  the  land,  but  is 
common,  and  falls  to  him  who  first  takes  possession  of  it.  Third,  because 
be  who  first  sets  about  exploring  and  working  the  vein,  is  in  a  situation  to 
dsum  the  preference,  both  by  rules  of  justice,||  and  by  the  ordinances  of  the 
new  code,  which  confer  upon  the  first  discoverer  the  right  of  Cftaking  the  first 
le^try,  and  of  taking  a  large  space  ef  ground,  with  other  privilegee  which 
we  shadl  notice  hereafter.^    In  Peru,  a  mice  \s  to  be  allotted  to  the  owner 

*  Leg.  6,  Cod.  de  metall.  **  Qoosdam  operta  bamo  esse  saxa  dicentes,  id  agere  cognovimos, 
at  defossis  in  altam  cnDicalis  alienaram  sBdinm  fundamenta  labefaetent.  Qaa  de  re,  si  qaando 
JurjascDodi  marmora  sub  •dificiis  latere  dieantnr,  perqnirendi  eadem  eopia  denegetar." 

tLaw  1,  tit  12,  book  8.  **BiiidiDg  themselves  personally ,  and  their  property  likewise,  ivhk 
anfficient  snreties,  to  satisfy  and  make  good  to  the  owner,  the  damage  or  injary  which  the  search^ 
ing  (or  treasure  may  occasion  to  the  booses,  cultivated  groonds  and  possessions,  where  they  shaU 
•ssome  the  treaaore  to  be,  according  to  the  estimate  of  intelligent  and  experienced  persona.'* 

I  Antnnez,  dedonat,  lib.  S,  cap.  13,  n.  16. 

^  Leg.  32,  ff.  de  procnrator.  **  Ploriboa  procnratoribas  in  solidom  simal  datis,  occnpaatii 
melior  conditio  erit,"  Larrea,  Decb.  Granat.  disp.  43,  n.  3,  and  31,  cum  pluribns. 

I  Antnnez,  de  donationib.  lib.  2,  cap.  12,  com  Darth.  C«pola,  Barbosa  et  Rosenthal,  n.  16. 
*'  Qnie  prios  in  esspit  qnttrere  yeoas,  el  laborare  facereqne  ea  qae  pertinent  ad  inveniendam  retti 
de  cQJna  prsBlatkme  agitor." 

IT  See  chap.  8  and  9,  and  ord.  22  add  23.  Law  9,  tit  IS,  book  3,  CoHection  of  Gaafile. 
Lanea,  dee.  44,  b.  8.  *•  Et  in  wmak  aigenti,  anri,  el  in  reKnqnia  metaltis  pretiosia  legiboi  noilrii 
adeojnaadqoifiliirwftatati^at  illnd  extoite  prkmitiaTeiitor  mi  tMdn»tagtadid!g,-«ree 
latiliidiak.** 

22 
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of  the  soil,  after  setting  oat  one  for  the  diseoverer,  and  one  for  the  crown.* 
Bat  in  New  Spun  there  is  no  law  to  this  effect,  although  the  owner  of  the 
soil,  as  well  as  any  other  person,  may  afterwards  register  amine  if  he  pleases^ 
Fourth,  because  it  is  to  the  advantage  of  the  public,  that  ores  should  be 
searched  for,  and  that  mines  should  be  explored  and  worked  by  the  people 
generally,!  and  the  owner  of  the  soil  has  therefore  no  right  to  prohibit  them 
from  doing  so,  nor  can  he  have  any  right  to  deprive  another  of  the  fruits  of 
his  diligence.  And  this  applies  not  only  to  mmes  of  the  precious  metals, 
but  also  to  any  mineral  deposits,  as  was  determined  by  the  senate  of  Granada, 
in  a  decision  which  is  illustrated  by  Larrea,  in  his  collection,  where  he  shews, 
that  upon  the  ground  of  utility  to  the  public^  any  other  person  may  work 
upon  the  continuation  of  the  original  vein.  And  Corradini,  in  his  TrcUado 
de  el  derecho  de  prelaeion,  puts  the  question  in  express  terms,  and  comes  to 
the  conclusion,  that  the  proprietor  of  the  ground  has  no  right  of  priority,  if 
the  veins  belong  to  the  sovereign,  but  that,  if  they  belong  by  right  to  the 
private  owner,  he  is  to  have  the  benefit  of  them,  unless  some  other  person 
have  commenced  digging,  or  have  laid  out  money  on  them,  in  which  case 
such  latter  person  shall  be  preferred,  upcm  the  ground  of  his  having  taken 
earliest  possession.^ 


CHAPTER    V. 

OF  REGISTERING  MINES  OF  GOLD  ANB  SILVER,  AND  OF  ENTERING  IN  THE 
REGISTER  THE  SALES,  TRANSFERS  AND  ALTERATIONS  OF  THE  BOUND- 
ARIES OF  SUCH  MINES  j  HOW  AND  BEFORE  WHOM  SUCH  REGISTRY  IS  TO 
BE  MADE  ;  AND  THAT  THE  DIFFERENCE  BETWEEN  REGISTRY  AND  DE- 
NOUNCEMENT  IS  ONLY  IN  FORM,  AND  NOT  IN  SUBSTANCE. 

ORDINANCES  XVH.  XVIH.  XDC.  LXIX. 

Xyn.  Also  we  ordain  and  command,  that  whoever  shall  discover  a  mina 
of  gold,  silver  or  other  metal  whatsoever,  shall  be  bound,  within  20  days 
after  discovering  or  finding  the  ore,  to  register  such  mine  before  the  mining 
justice  within  whose  jurisdiction  it  shall  be  situate,  and  in  the  presence  of  a 
notary,  producing  the  ore  which  he  shall  have  found.  And  that  the  regis- 
ter shall  describe  the  person  who  has  made  the  discovery  and  registry,  and 
also  the  place  where  the  mine  is  situate,  and  where  the  ore  produced  was 
found.     And  that  the  pers<m  making  sueh  registry  shall,  within  axty  days 

*  Ordioanoe  8,  of  th^  viceroy  Don  FraneMCO  de  Toledo,  in  Eecaloim,  lib,  S,  cap.  1.  page  105. 
t  Larrea,  dec.  44,  n.  81.    **Qaafli  publicai  nlilitati  qna  in  metalleram  indagatione  conaiatil. 
Baiime  eipediat  a  plwlboa  netalla  perqolri  •!  efibdi"    L.  1,  Cod.  da  natalkriia. 
^Comdini,  de  jar.  pnriat  q.  67  per  totam. 
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from  the  making  thereof,  be  bound  to  send,  and  shall  send  an  antiienticated 
copy  of  such  registry,  to  our  administrator-general,  if  there  be  one  in  the 
district,  and  if  not,  then  to  the  administrator  of  the  department,  within  which 
the  mine  may  be  situate,  in  order  that  the  interest  which  each  person  may 
have  in  such  mines,  may  be  noted  and  entered  in  the  book  of  registry,  and 
80  that  all  the  mines  which  shall  be  discovered,  may  be  known,  and  an  ac- 
count thereof  taken.  And  that  in  case  such  registry  be  not  made  in  the 
manner  and  within  the  time  aforesaid,  any  person  may  register  such  mine, 
and  shall  thereby  have  and  acquire  the  right  which  such  discoverer  or  other 
person,  who  might  have  required  the  registry,  would  have  had,  if  he  had 
caused  the  re^stry  to  be  made  as  aforesaid. 

XYIII.  Also,  forasmuch  as  many  new  and  old  mines  which  have  been  dis- 
covered and  registered  previous  to  the  time  of  issuing  these  our  ordinances 
are  occupied,  but  are  kept  at  a  stand  and  unworked,  and  there  is  no  com- 
plete information  as  to  these  miues,  the  registries  of  which  have  been  made 
in  an  irregular  manner : — ^We  ordain  and  command,  that  all  persons  who, 
previous  to  the  issuing  of  these  our  ordinances,  shall  have  explored  and  reg- 
istered old  or  newly-discovered  nines,  shall  be  bound  to  renew  and  make  such 
registry  again,  within  the  term  of  two  months,  according  to,  and  in  the  man- 
ner  prescribed  by  the  last  ordinance,  with  respect  to  such  as  may  hereafter 
be  discovered.  And  that  they  shall  be  bound,  within  the  further  period  of 
60  days,  to  send,  and  they  shall  send  such  registries  to  our  administrator- 
general  aforesaid,  if  there  be  one  within  the  district,  and  if  not,  then  to  the 
administrator-general  of  the  department  within  which  the  mine  shall  be  situ* 
ate ;  and  that  if  they  shall  fail  to  do  this,  and  to  procure  an  authenticated 
copy  of  such  registry,  they  shall  be  deemed  to  have  forfeited,  and  shall  for- 
feit the  right  they  may  have  acquired  or  may  claim,  to  such  mine,  and  that 
any  person  who  shall  take  the  proper  steps,  agreeably  to  this  our  edict,  shall 
hare  the  mine. 

XIX.  Also,  we  ordain  and  command,  that  the  mining  administrators  of 
each  district  shall  keep  a  book,  in  which  shall  be  entered  all  the  registries 
made  in  such  district,  concerning  all  the  mines  already  discovered,  or  which 
may  be  discovered,  taken,  sold,  or  dealt  with  in  any  other  manner,  and  such 
administrators  shall  send  to  the  office  of  our  principal  accountant,  each  for 
his  own  district,  a  report  of  the  state  of  the  mines  of  these  our  kingdoms,  and 
of  what  shall  have  been  done  concerning  them,  signed  with  his  own  name ; 
and  that  after  having  sent  the  first  report,  they  shall  send,  every  six  months, 
a  like  report  of  all  that  may  have  taken  place,  or  been  done  in  respect  of  the 

same. 

XiXIX.  Also,  we  ordain  and  command,  that  all  persons  who  shall  seek  for, 
find  and  take,  mines  or  Streamworks  of  gold,  as  well  the  first  discoverers  as 
others,  shall,  in  regard  to  the  taking  possession  of,  registering  and  staking 
oat  the  boundaries  of  such  mines,  observe  the  provinons  of  such  of  these  or- 
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diaancM  as  rekte  to  the  taldng  poesessioii  otj  repstenng  a&d  Btakbg  oat 
ihe  boundaries  of ''sOver  mines,  and  under  the  same  penalties  as  are  therein 
imposed ;  and  thSt  ihej  shall  be  bound,  m  conformitj  with  the  last-mentioned 
(Hrdioances,  and  under  the  like  penalties,  to  transmit  the  registries  to  our  ad- 
ministrator-general, or  to  the  administrater  of  tho  department,  and  that  the 
last-mentioned  officek^  shall  keep  books  of  registry;  for  the  mines  of  gold,  in 
like  manner  as  is-  provided  in  regard  to  those  of  silver. 


CONTEKTS  OF  THB  COMHENTAHT  ON  THESE  ORDINANCES. 

I.  Of  the  neoettdty  ofre^stering  the  mines,  and  the  time  prescribed  for  that  parpose. 
S«  What  registry  is. 

3*  It  is  the  basis  of  the  title  to  the  property  of  the  mine. 

4.  Argaroents  showing  tiie  advantage  and  necessity  ofsach  a  proceeding. 

5.  One  object  amongst  others,  is  to  furnish  the  respective  governments  with  information 

concerning  the  mines. 

S.  Of  the  book  of  registry,  its  object  and  advantages.  It  is  to  be  kept  by  the  administra- 
tor of  the  department. 

7  and  8.  There  being  no  aoch  officers  in  the  Indies,  these  books  are  to  be  kept  by  the  go- 
Ternors  and  chief  iilealdes,  to  prevent  mistakes  or  false  entries.  A  notice  of  a  very 
strict  order  to  t^is 'effect,  issaed  by  the  Marquess  de  Oasa  Fuerte,  in  the  year  1737. 

9  and  10.  There  most  be  a  new  registry  for  every  change  of  owner,  and  the  like  upon  an 
alteration  of  the  boundaries. 

II.  In  Pern  there  is  a  mining  notary  in  each  province. 

12.  The  hou^  of  making  the  registry  must  be  entered,  and  why  f 

13.  Several  questions  on  the  subject  of  registry  proposed  and  answered. 

14.  Tbe^registry  is  not  to  be  made  before  the  officers  of  the  crown^ 

15.  Practice  of  the  government  in  the  case  of  new  discoveries.  Of  the  authority  of  the 
Ticeroys,  aqd  of  the  right  of  the  presidents  and  governors  to  arrange  matters  concern- 
ing the  government  of  the  mines. 

16  and  17.  Belay  in  making  registry  is  corrected,  provided  no  othes  person  ahall  have 

made  registry  in  the.mean  time. 
13.  Of  the  iacility  with  which  the  registry  may  be  made,  and  which  renders  its  omisaion 

inexcusable. 
19.  In  Pern,  the  discoTcrer  of  a  mine,  not  making  registry  within  the  time  preeeribed  by 

the  ordinance,  loses  the  privilege  of  a  discoverer. 
ML  Two  exceptions  to  this  rule,  one  when  it  is  found  impossible  to  do  so,  and  the  other 

in  cases  where  the  Indians  are  concerned,  their  ignorance  being  a  sufficient  excuse. 
81  to  25.  Registry  and  denouncement  are  substantially  the  same,  although  difiering  in 

form ;  which  is  proved  by  rtsveral  arguments,  and  by  inference  from  several  of  the  or- 
'       dinances. 

COMMXKTAIIT. 

1.  The  three  first  of  these  ordinances  agree  with  the  16th,  17ih  and  18th 
of  the  old  ordbances,*  with  the  4th  chapter  of  the  edict  of  the  year  1659,t 

t  Uw  •.tit  It.  hook  S^C^lllotkMQrUfiiyst^NP^  IS.  17  SB^  If. 
t  i4w4,gip.4»eed. 
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Aid  with  the  ordinances  of  Peru,*  in  tlus  respect,  that  all  these  laws  direot 
that  newlj-discovered  mines  of  silyer  shall  be  registered.  The  like  provision  is 
made  with  regard  to  gold,  by  the  69th  ordinance.  The  ordinances  of  Pe- 
ru, however,  allow ^30  days  for  making  the  registry ;  but  in  New  Spain,  the 
law  of  Castile  is  followed,  which  fixes  20  days. 

2.  Registry  is  nothing  more  than  a  public  description  of  the  person  who  has 
found  the  mine,  and  the  place  where  it  is  situate,  and  an  exhibition  of  the  ore, 
to  be  made  before  a  justice  and  notary.  The  practice  in  the  mining  districts 
of  New  Spain  is,  to  present  a  written  document  stating  the  particulars  above 
mentioned,  and  the  signs  by  which  the  mine  may  be  known,  setting  forth  the 
mines  and  stakes  of  other  proprietors  contiguous  to  it,  and  mentioning  the 
name  by  which  it  is  to  l)e  distinguished.  All  the  trial  pits,  whether  large  or 
small,  pits,  trenches  and  other  works  within  the  boundaries,  are  to  be  likewise 
registered.  The  justice  then  declares  the  mine  to  be  registered,  and  ^ves 
permission  to  work  it ;  after  which  the  miner  must  sink  it  to  the  depth  of 
three  estado»;j^  subsequently  also,  he  prays  to  have  possession  ^ven  to  him, 
and  the  boundaries  assigned. 

3.  The  registry  is  the  basis  of  the  title  to  the  mine,  and  the  at* 
tributive  cause  of  the  subject's  right  of  property  in  it ;  the  crown 
having  subjected  the  proprietor  to  this  obligation  when  he  made  the  mines 
common.  :|:  And  ho  mine  can  be  lawfully  worked,  until  registry  is  made, 
without  which  it  is  liable  to  be  registered  by  any  other  person,  the  form 
of  the  ordinance  not  having  been  complied  with. 

4.  The  reasonableness  of  this  regulation  is  evident.  First,  because  the 
mines  are  not  allowed  to  be  worked  without  permission  from  the  crown,  or 
from  the  justice  in  the  king's  name  ;§  which  permission  is  granted  at  the 
time  of  making  the  registry.  Second,  because,  as  the  revenue  is  interested 
in  a  share  of  the  produce,  it  is  incumbent  on  the  discoverer  to  give  informa- 
tion of  his  discovery,  and  by  the  civil  law,  concerning  treasures,  if  he  sup- 
pressed the  discovery,  he  was  liable  to  forfeit  the  whole  of  the  treasure 
found,  and  double  the  value  :||  and  therefore,  the  discoverer,  if  he  would 
preserve  his  right,  should  ^ve  notice  of  the  discovery  of  the  mine,  and 
make  himself  known.  Third,  because,  by  another  of  the  ordinances,  no 
one  can  register  another  person's  mine,  or  a  mine  which  any  other  person 
has  discovered  and  registered  ;^  and  therefore  the  person  who  has  discovered 
the  mine,  ought  to  declare  himself.  Fourth,  because,  as  is  provided  by  an* 
other  of  the  ordinances,  no  mine  is  allowed  to  be  worked,  unless  both  a  vein 
and  me'talHc  ore  be  actually  present,**  on  which  account  the  ore  must  be 

•  Ordinanee  4.    Escalona,  GazophU.  lib.  ii,  p.  2,  cap.  I,  pag.  105. 

t  See  chap.  16.  ord.  85  and  86. 

I  Law  1,  tit.  19,  book  4,  Collection  of  the  Indies.  i  Gatierr.  Pract.  q.  87.  n.  68. 

I  k.  8.  ^  fin.  ff.  de  jar.  flaci.  t«aw.  1,  tit.  18«.  book  6,  Collection  of  Caatile. 

%  9e9  dl»p,  6,  ordinance  20.  **  Chap.  14,  ordinance  30. 
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prodacedy  and  an  oath  mnsfc  be  taken,  as  provided  by  the  ordinance  of  Pera, 
cited  above,  that  it  was  found  at  the  place  described,  in  order  that  it  may 
appear  that  the  pit,  which  is  proposed  to  be  opened  and  worked,  is  not  so 
proposed  under  a  false  or  malicious  pretence,  fifth,  because,  as  all  the 
mines,  whether  those  taken  by  the  first  discoverer,  or  ordinary  mines,  must 
have  some  determinate*  limits  and  boundaries  assigned  to  them,  their  sight 
to  be  made  known  and  pointed  out  for  that  purpose.  Sixth,  because,  as  a 
preference  is  given  in  measuring  out  the  boundaries  of  the  mines,  accon^ng 
to  the  longer  or  shorter  time  which  has  elapsed  since  making  the  registry ,t 
it  is  requisite  that  it  should  be  made  in  due  form,  and  consequently,  if  no 
registry  be  made,  the  titlo  is  defective.  Seventl\,  because  it  frequently 
happens,  where  a  communication  is  made  between  the  workings  of  two 
mines,  that  it  is  alleged  that  one  or  the  other  of  them  was  commenced  upon 
dead  ground,  not  containing  a  vein  or  ore.  And  although,  under  certain 
circumstances,  which  will  be  noticed  in  their  proper  place,  the  registry  is 
not  conclusive  evidence  to  the  contrary,  yet  it  may  be  of  much  assistance 
in  establishing  that  the  mine  was  properly  commenced,  if,  as  is  generally  the 
case,  no  clearer  proofs  of  malice  or  fraud  be  adduced. 

5.  Besides  the  above-mentioned,  another  important  object  is  attained  by 
m'eans  of  the  registry,  namely,  that  of  having  an  account  of  all  the  mines 
which  exist,  or  which  may  be  discovered,  as  the  ordinances  express  it ;  by 
which  means,  not  only  the  rights  of  individuals  in  relation  to  the  nunes,  are 
assured,  and  this  important  class  of  property  preserved  in  a  regular  course 
of  succession ;  but  the  withholding  of  the  tenths  or  fifths  payable  on  the 
silver  which  may  be  raised  from  them  is  plrevented,  and  the  government  is 
furnished  with  authentic  information  concerning  the  mines,  and  is  enabled 
to  make  proper  arrangements  in  relation  to  their  economy  and  government. 
With  this  view  therefore,  it  is  ordered,  not  only  that  the  mine  owners  shall 
transmit  their  registries  to  the  administrator-general,  but  that  the  mining 
administrator  of  each  district  shall  keep  a  book,  in  which  he  is  to  enter  all 
registries  which  may  be  made  of  mines  already  discovered,  or  to  be  discov- 
ered, taken,  sold  or  dealt  with  in  any  other  manner  within  his  district ;  and 
that  he  shall  send  a  report  to  the  office  of  the  principal  accountant  every 
six  months. 

6.  Properly  speaking,  the  register  is  the  book  in  which  deeds  and  grants 
are  entered,  for  the  perpetual  remembrance  thereof;  so  that  if  they  be  lost, 
torn  or  defaced,  or  if  any  question  be  ndsed  as  to  their  identity  or  authority, 
recourse  may  be  had  to  the  book  of  registry,  as  appears  from  the  law  of  the 
Partida^X  agreeable  to  which  all  gifts  and  grants  are  registered  in  the  public 

•  Chap.  10,  ordinance  J3.  t  Chap.  11,  ordinance  25. 

t  Law  8,  tit.  19,  part  3.  **  And  we  declare  that  the  register  is,  in  other  words,  a  book  to  pre- 
Mrre  the  remembrance  of  the  deeds  aad  g;rants  which'  may  be  made.  And  it  is  of  mnch  nas 
lor  if  the  grant  or  deed  be  lost  or  torn,  or  if  the  writing  be  effiioed,  bjr  age  or  bjr  any  other  moans 
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archiyefl;  and  in  cities  and  corporations,  registry  is  made  of  the  renta 
reserved  upon  houses  and  inheritances,  and  of  all  hypothecations  of  such 
property,  in  order  to  guard  agunst  the  inconvenience  which  follows  from  the 
evidences  of  such  transactions  being  wholly  in  the  power  of  individuals,  who 
may  falsify,  alter  or  lose  them,  to  the  prejudice  of  the  public  and  of  private 
interests. 

7.  But  inasmuch  as  there  are  not  any  general  or  particular  administrators 
in  the  Indies,  although  there  are  governors,  mayors  and  chief  alcaldes  in  the 
nuning  districts,  and  likewise  mining  and  registering  notaries,  the  provisions 
of  these  ordinances  ought  in  this,  as  in  all  other  respects,  to  be  maintained 
and  observed  in  that  kingdom,  agreeably  to  the  rules  of  its  municipal  laws^ 
as  stated  by  us  above.*  For  it  is  a  great  object  to  guard  against  the  serious 
consequences  which  might  otherwise  ensue,  from  the  importance  of  the  inter* 
ests  which  are  involved  in  mining ;  the  litigation  being  principally  concerning 
mines  yielding  rich  produce.  And  these  considerations  induced  the  viceroy, 
Marquess  Casa  Fuerte,  to  issue  an  order,  dated  at  Mexico,  the  28th  of  June, 
1727,  countersigned  by  Don  Antonio  de  Aviles,  commanding  the  royal  offi- 
cers  and  justices  to  send,  as  speedily  as  possible,  an  account  of  the  mines 
within  their  several  districts,  whether  at  work  or  abandoned,  and  what  means 
there  might  be  of  supplying  them ;  and  in  case  they  should  have  no  book  of 
registry  for  the  mines  which  might  have  been  registered  in  all  the  depart- 
ments of  each  district,  then  to  form  one  with  all  possible  dispatch,  that  an 
account  might  thus  be  obtained  of  all  the  mines  m  the  kingdom,  from  which 
a  general  book  might  be  made  up,  shewing  all  -the  mines  which  have  been 
discovered,  those  which  were  then  at  work,  and  those  which  had  been 
abandoned ;  and  that  the  causes  of  their  abandonment  being  ascertsdned, 
the  proper  arrangements  might  be  made  ;  such  general  book  to  be  under  the 
eye  of  the  viceroy.  But  we  are  not  aware  that  this  order,  so  agreeable  to 
the  spirit  of  the  ordinances  now  under  consideration,  and  so  important  to  the 
interests  of  the  revenue,  in  a  public,  and  of  the  subject,  in  a  private  point  of 
view,  was  ever  carried  into  elBfect.  It  would  certamly  be  very  desirable  to 
compel  the  royal  officers  and  chief  mining  alcaldes  to  observe  it. 

8.  The  original  grants  then,  ought  not  to  be  given  into  the  custody  of  the 
owners,  until  the  registry  be  made  in  the  proper  book,  under  the  direction  of 
the  mining  notary  of  the  department ;  for  otherwise,  these  important  instrur 
ments  will  be  exposed  to  the  contingencies  alluded  to  above,  and  very  serious 
difficulties  may  arise  in  subsequent  dealings,  in  ascertaining  whether  the  reg- 

or  if  any  qneation  sboald  b«  raised  concerning  il,from  its  being  erased  or  upon  any  other  ground, 
the  loM  may  be  repaired,  or  the  old  deed  renewed,  by  reference  to  the  register.    And  moieover, 
any  qoestion  raised  concerning  deeds,  of  which  suspicions  are  entertained,  may  be  put  at  rest, 
fce,"    Law  8,  tit.  S»  book  6,  and  law  12,  and  the  whole  of  tit.  16,  book  2,  of  the  Collection  of 
CaatUe. 
•  Law  a,  tit  1,  book  2,  CoUeetioa  of  tha  Indies,  and  tha  whole  of  tit  21,  book  4 ,  of  the  same. 
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istrj  or  denoafieement  was  made  with  due  solemmty,  the  tioM  and  manner 
of  making  it,  the  greater  or  leas  antiquity  of  the  mine,  or  the  clearness  wilb 
which  the  title  of  the  owner  is  deduced ;  all  which  are  avoided,  if  the  regis- 
try  or  denouncement,  the  sales,  contracts  and  other  documents  of  title,  under 
which  the  new  possessor  proceeds  to  work  the  mine,  and  to  enrol  himself 
in  the  list  of  miners,  are  made  to  appear  in  the  book  or  archive. 

9.  This  is  repeated  in  plainer  terms  in  another  ordinance,^  which  pro- 
hibits the  sale  of  a  mine,  unless  it  be  sunk  to  the  depth  of  three  estados  ; 
directing  also,  that  the  purchaser  shall  ^ve  notice  of  the  sale,  in  order  that 
it  may  be  entered  in  the  register  book,  under  pain  of  forfeiting  the  mine  and 
its  value ;  '^  And  the  like  if  there  be  a  change  in  the  ownership  of  the 
mine,  under  any  other  title/'  By  title^  is  to  be  understood  a  contract  of 
any  description,  whether  onerous  or  lucrative,  or  succession  by  testament  or 
otherwise^  in  all  which  cases  it  is  necessary  that  the  re^try  should  be  made, 
^*  both  for  the  sake,"  as  is  stated  in  the  ordinance  above-oited,t  '^  of  making 
it  appear  upon  whom  the  share  is  to  be  levied,"  that  is  to  say,  from  whom 
the  royal  duties  are  to  be  demanded ;  uid  also  to  guard  against  all  the  in  - 
conveniences  which  flow  from  the  want  of  the  proper  formalities  in  the  first 
registry,  or  in  the  subsequent  deeds  of  transfer. 

10.  And  not  only  ought  the  purchase  deeds  of  mines  to  be  entered  in  thd 
register,  but  the  alterations  which  the  miners  make  in  their  boundaries, 
which  we  shall  see,  in  the  proper  place,  is  provided  by  another  ordinance.  J 

11.  In  reference  to  this  subject,  the  laws  of  the  Indies  and  the  ordi]> 
ances  of  Peru§  have  provided,  that  there  shall  be  a  mining  notary  in  each 
province,  before  whom  all  the  registries  shall  be  passed,  and  who  shall  reside 
at  the  principal  mining  district,  and  that  the  registries  of  the  discoveries 
made  in  other  places  shall  be  made  before  his  deputies,  and  shall  be  ratified 
before  the  principal  within  60  days,  under  pain  of  avoiding  the  registry* 
And  he  shall  keep  all  the  registries  in  one  place,  and  in  a  clear  manner. 

12.  And,  as  is  stated  by  Escalona,  in  the  mar^n  of  the  ordinance  above- 
mentioned,  on  the  authority  of  a  passage  in  Agricola,  the  notary  ought  not 
only  to  enter  the  particulars  above-mentioned,  but  also  the  hour  of  makmg 
the  registry.  II  And  the  reason  is  evident,  for  should  any  question  of  pre- 
ference arise,  in  regard  to  the  measuring  or  altering  the  boundaries,  regard 
must  be  had  to  the  priority  of  the  registry,  agreeably  to  the  ordinance.^ 
And  the  like  reason  applies  in  the  case  of  bankruptcy,  and  in  other  cases 

*  Infr.  cbap.  16,  ordinance  42.  f  Ubi  mp.  n.  7,  proxime  antecedenti. 

I  Cbap.  13,  ord.  29. 

\  The  whole  of  tit  5,  book  8»  concerning  the  mining  and  registering  notariesi  and  the  whol« 
of  tit  21,  book  4,  concerning  the  principal  mining  alcaldes,  and  notaries.  Order  6»  tit«  S*  Esca- 
lona, Gazoph.  lib.  2,  p.  2,  cap.  l,pag.  112. 

fi  Agricola,  de  re  metallic  pag.  66,  **  Scriba  fodinarnm  in  codicam  infert*'  And  p.  97. 
<*  Primo  aigoat  noman  ^ot  <]«i  petit  jni  fodiosB,  dainda  quo  die  <|iiire  hoHi^"  lie. 

Y  Cap.  8,  ord.  22. 
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vbere  the  right  to  preference  may  be  contested,  to  confer  which  a  prioritj 
of  a  single  instant  of  time  is  suflScient.* 

18.  Having  shewn  what  are  the  solemnities  with  which  the  registry  ought 
to  be  made,  several  questions  occur  on  certain  points  in  these  ordinances. 

14.  First,  whether,  in  reference  to  our  laws  of  the  Indies,!  the  registry 
should  not  also  be  made  before  the  royal  officers  of  the  district  ?  The  an- 
swer to  which  is,  that  it  ought  not  to  be,  nor  is  it  so  in  practice  ;  for,  al- 
though  the  laws  direct  that  the  discoverers  shall  make  oath  that  they  will 
bring  in  to  be  stamped  all  the  gold,  silver  or  pearls,  respectively,  which  they 
may  find  in  mines,  rivers  or  oyster  banks,  this  has  reference  to  the  levying 
of  the  revenue,  which  is  a  distinct  object  from  the  denouncement  or  registry 
of  the  mines,  the  latter  being  the  office  of  the  justices  of  the  departments 
alone,  many  of  whom  have  the  title  of  chief  mining  alcaldes.  And  the 
oath  above  referred  to  is  administered,  in  the  case  of  a  new  discovery,  in 
order  to  ensure  the  due  levying  of  the  duties,  but  not  upon  the  registry  of  a 
mine,  the  title  to  which  comes  under  the  cognizance  of  the  justice,  as  has 
been  already  shewn. 

15.  It  often  happens,  that  the  discovery  of  some  new  mining  district 
occurs,  the  richness  of  which  calls  attention  to  it.  When  this  is  the  case, 
the  governors,  each  in  his  own  province,  ought  to  make  the  best  arrangement 
they  can  for  settling  such  district  and  supplying  it  with  provision,  and  for 
levying  his  majesty's  share  of  the  produce  ;  these  being,  amongst  others, 
the  purpose  for  which  the  government  of  the  provinces  has  been  confined  to 
them,  and  concerning  which  the  royal  laws  address  them,  both  personally 
and  in  their  official  character.^  It  is  very  true  that,  from  the  particular 
circumstances  of  some  of  the  mining  districts,  such  as  their  position,  remote- 
ness  or  richness,  it  is  often  necessary  to  form  an  establishment  of  royal  offi- 
cers, with  assaying  and  smelting  houses,  and  a  treasury ;  but  these  arrange- 
ments are  the  province  of  the  viceroy  (subject  to  the  approval  of  his  majesty, 
if  he  shquld  think  proper  to  confirm  them,  upon  consideration  of  the  reports 
submitted  to  him)  ;  for  the  forming  of  these  establishments,  and  the  salaries 
and  expenses  to  be  allowed,  depend,  provisionally,  upon  the  viceroys  alone. 
8o  all  other  matters  of  government  depend  on  the  presidents  and  governors, 
in  their  respective  districts,  agreeable  to  the  laws  above-cited,  and  to  royal 
orders  issued  smce  their  promulgation.  But  judicial  matters,  such  as  regis- 
try, denouncement,  the  givmg  possession  and  so  forth,  are  the  province  of 

*  Tot.  tit  ft.  ei  Cod.  q«i  potior  in  pignor.  cap.  qm  prior,  de  r.  j.  in  6.  Snlgado,  in  LabTr,  S  p. 
enpw  18,  s.  6,  cnm  ploriboa  ibi:  **  In  his  enim  quo  momento  temporia  perficiuntnr  momeninm 
tnffieit,  nt  operentnr  ;  et  ideo  nd  pmlntbnom  anfflcit  prioritaa  in  pnncto  temporia,"  |(c.  Olea, 
de  eeaa.  jnr.  tit  8,  qnjwt.  S^  n.  S.    Crespi»  obaenre.  46. 

t  Lawa  1  ends,  tit.  19,  book 4,  CoUeetion  of  tbe  Indiea. 

t  Lawa  1»  3, 9  and  10,  tit  19»  Law  4,  tit  80,  book  4,  Collection  of  tlio  Lidiea. 
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tiie  jQsticeSy  and  (by  way  of  appeal)  of  the  royal  ordienciesy  as  we  shall 
shew  more  particularly  in  the  proper  place.* 

16.  The  second  question  which  arises  upon  these  ordinances  b,  whether 
the  discoverer  can  make  the  registry  after  the  expiration  of  the  20  days 
assigned  for  that  purpose  ?  In  regard  to  which,  it  is  necessary  to  bear  in 
mind  the  following  distinction.  If,  after  the  expiration  of  that  period,  no 
person  should  register  the  mine,  the  discoverer  may  register  it ;  for  it  is  a 
common  rule,  that  whilst  circumstances  remain  unaltered,  delay  may  be 
corrected,  and  even  penalties  avoided,  as  is  shewn  by  Tapato  and  Pichardo, 
upon  the  authority  of  Osacius,  Bellamera,  Eneo  Roberto,  Acursius,  Bartholo 
and  others.f  And  the  17th  ordinance  merely  ordains,  "  that  if  the  discov- 
erer do  not  observe  the  proper  form  and  time,  any  other  person  shall  be  at 
liberty  to  register  the  mine,  and  shall  thereby  have  and  acquire  the  rights 
which  the  discoverer  would  have  had,  if  he  had  made  the  registry  in  due 
form  ;"  but  it  does  not  deprive  the  discoverer  of  the  right  of  registering,  if 
no  other  person  have  registered  the  mine. 

17.  If,  after  the  expiration  of  the  term  of  20  days,  some  other  person 
should  come  forward  and  register  the  mine,  the  discoverer  loses  his  right, 
this  being  the  penalty  he  is  liable  to  pay  for  his  culpable  default,  in  neglecting 
the  register  his  mine,  and  thus  frustrating  the  ends  of  the  ordinances.  For 
a  mine  which  is  worked  without  being  registered,  is  not  properly  to  be  called 
a  mine,  and  does  not  merit  the  name,  even  though  it  should  yield  good  ore* 
The  ordinances  give  the  name  of  mines  to  such  only  as  are  registered^ 
because  the  registry  is  the  basis  of  the  title  to  every  mine,  and  because  the 
omitting  to  make  registry,  evidences  a  vicious  intention  to  dispose  of  the  ore 
or  silver  clandestinely,  in  fraud  of  the  right  of  the  crown,  and  to  put  imped- 
iments in  the  way  of  other  individuals,  who  might  wish  to  take  mines  upon  the 
same  vein  or  at  the  same  spot. 

18.  Nor  ought  any  pretence  of  being  impeded  by  illness,  distance  or  the 
like,  to  be  admitted  by  way  of  excuse ;  for  such  impediments  as  these  may 
always  be  overcome  by  diligence.  And  as  servants  are  employed  to  raise 
the  silver,  so  a  servant  may  be  sent  with  the  ore,  being  furnished  with  an 
authority ;  or  if  no  notary  is  to  be  found,  then,  without  such  authority,  and 
with  a  written  note  merely,  or  even  without  that,  if  the  owner  should  happen 
not  to  be  able  to  write.  For,  as  neither  the  ordinances  nor  the  laws  of  the 
Indies  require,  as  a  necessary  circumstance,  that  the  owner  should  appear  in 
person  for  this  purpose,  it  follows  that  a  servant  may  make  registry  in  the 
name  of  his  master^  because  all  acts  which  do  not  require  peiscmal  attend- 

♦  Chap.  25,  infra,  per  tot. 

t  Tepat  Variar.  jaris  aententianiin,  lib.  1.  Ubi  de  mora  reroiBaione,  et  purgatione,  page  208, 
et  seq.  Pichardo,  in  Manadact.  ad  Frazim,  disp.  de  mora,  a.  n.  93,  et  n.  14S. 

I  Chap.  16,  ord.  32.  *' Unless  under  a  power,  or  by  a  serrajit  receiving  wages  from  the 
person  for  whom  he  shall  Uke  the  mine.''  Law  S,  tit  19,  book  4,  «f  the  Colleotioii  of  the 
Indies. 
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ance,  may  be  performed  by  a  deputy,  under  the  authority  of  a  power  or  letter 
or  by  some  person  appearing  and  giving  security  in  the  name  of  the  owner  of 
the  mine,  more  particularly  in  a  matter  which  is  for  his  benefit. 

19.  This  is  in  part  confirmed  by  the  4th  and  6th  ordinance  of  Peru,* 
according  to  which,  if  the  80  days  elapse  without  any  registry  being  made, 
and  no  good  cause  of  delay  be  shewn,  the  rights  of  the  discoverer  are  lost. 
And  to  prevent  disabilities  arising  from  infancy,  old  age,  infirmities  or  the 
like,  being  alleged  as  legitimate  causes  of  delay,  it  is  provided,  that  the  reg- 
istry may  be  made  by  virtue  of  an  authority  or  letter  directed  to  the  nearest 
judge,  who  is  to  take  a  note  of  it,  as  a  minute  of  the  registry,  until  it  can  be 
formally  ratified,  which  it  must  be  within  40  days  after. 

20.  There  are  however,  two  cases  of  exception : — ^First,  supposing  some 
person  should  apply  to  make  registry,  in  opposition  to  the  right  of  the  dis- 
covery, when  it  happens  that  the  latter  is  prevented  by  hostile  forcef  from 
coming  to  the  spot,  the  situation  of  the  mine  being  at  the  same  time  very 
remote.  And  second,  when  the  parties  are  Indians,  in  which  case  allowan- 
ces are  made  for  the  natural  ignorance  of  these  people.  The  second  ground 
of  exception  is  noticed  by  the  ordinances  of  Peru,J  which  direct  that  the 
Indians  shall  not  be  limited  to  the  term  of  30  days,  allowed  to  the  discoverer 
in  that  kingdom  for  registering  his  mine,  but  that  if  they  do  not  make  registry 
within  three  months,  then,  even  although  the  mine  should  be  in  actual  work, 
it  shall  be  open  to  any  other  person  to  acquire  to  himself,  by  registry,  the 
rights  of  a  discoverer.  The  ground  of  the  first  exception  is  this,  that  imped- 
iments of  the  description  to  which  it  applies,  cannot  be  overcome,  except  at 
the  risk  of  life  ;  but  in  case  of  non-observance  of  any  positive  rule,  a  fair 
and  equitable  inquiry  should  be  made,  whether  the  omission  was  a  culpable 
one,  or  whether  impediments  existed  which  could  not  be  got  over ;  and  it 
should  also  be  noticed,  that  there  is  a  degree  of  malice  and  covetousness  in 
applying  to  register  a  mine  to  which  another  party,  who  had  been  embarrassed 
by  insuperable  obstacles,  has  a  claim.  If  however  no  impediment  of  this 
nature  exist,  or  be  made  out,  the  general  rule  of  the  ordinance  will  operate 
with  full  force. 

21.  The  third  question  is,  what  constitutes  the  difierence  between  denounce- 
tnent  and  registry  f^  The  reply  to  this  question  is,  that  there  is  substantially 
no  difference  between  them,  although  there  is  a  difference  in  form.  There 
is  in  form,  because  registry  generally  applies  to  newly-discovered  mines ; 
and  denouncement,  to  mines  which  have  been  discovered  before,  but  which, 
having  been  forfeited  under  the  ordinances,  as  a  penalty  for  being  kept 

^  Eicalosa,  Gazopb.  lib.  2,  p.  2,  cap.  1,  page  105. 
t  Cap.  8,  exL  de  prancript  et  ibi  DD. 
t  Ofd.  16,  apod  Esealoo.  nbi  anp.  p.  108,  tic.  1. 

§  What  tba  minan  call  denoanaaaMiit,  is  the  aaine  as  that  which  the  law  and  ordinaaeea 
datnominate  deounciatioii.    L.  8,  i  fio.  ff.  de  jar.  fiiD.    Ord.  88»  and  39,  chap.  18. 
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insofficientily  worked  for  more  than  four  monUiSyOr  forcertaiD  otlier  reasons,* 
are  ordered  to  be  adjudged  to  the  first  person  who  shall  apply  for  them.  In 
making  registry,  the  person,  the  place  and  the  ore,  only,  are  required  to  be 
manifested ;  but  upon  the  denouncement  of  a  mine  for  not  being  sufficiently 
worked,  a  summary  judgment  upon  the  question  is  reqmsite,  and  it  is  some- 
times necessary  to  proceed  to  edicts  or  proclamations.  They  appear  there- 
fore to  be  distinct  in  form. 

22.  But  they  by  no  means  differ  in  substance.  First,  because  the  object 
of  both  is  to  make  a  public  mention  of  the  mine,  and  to  define  its  situation, 
for  the  purpose  of  obtainiog  a  title  to  it.  Second,  because  denouncement 
alone,  gives  no  title  to  the  property  of  the  mine,  but  is  merely  in  the  nature 
of  an  accusation  against  the  former  owner,  charging  him  with  having  allowed 
it  to  remain  unworked,  or  with  having  come  within  some  other  ground  of  for- 
feiture ;  after  a  summary  cognizance  of  which,  the  mine  should  be  entered 
in  the  register,  together  with  the  adjudication  of  the  magistrate,  and  this 
more  clearly  appears  from  the  87th  ordinance,  which  says,  in  reference  to 
mines  remuning  unworked,  '^  In  such  case  he  sbaU  have  forfeited,  and  shall 
forfeit  the  same,  and  thenceforth  he  shall  have  no  right  to  it,  unless  upon 
making  a  registry  thereof  anew  ;  and  such  mine  shall  be  adjudged  to  any 
person  who  shall  denounce  it  for  being  insufficiently  worked,  provided  he  go 
through  the  same  proceedings,"  that  is  to  say,  provided  he  register  it» 
Hence  it  is  evident,  that  with  respect  to  an  old  mine,  which  has  been  dis- 
covered before,  there  must  be  a  new  registry  after  denouncement. 

23.  Third,  the  27th  ordinance,  when  describing  the  mode  in  which  the  pits 
of  two  varas  deep  and  one  wide  are  to  be  made,  for  the  purpose  of  having 
a  stake  placed  in  the  middle  of  them,  so  that  it  shall  not  be  liable  to  be  fraud- 
ulently displaced,  imposes  the  forfeiture  of  the  mine  as  a  penalty  for  not  do- 
ing so,  and  declares,  *'  that  any  other  person  whatsoever  may  apply  for  it 
and  register  it  as  his  own."  Fourth,  it  is  provided,  by  the  17th  ordinance, 
now  under  consideration,  that  if  the  registry  be  not  made  in  the  manner  and 
within  the  time  prescribed,  and  the  other  formalities  be  not  observed,  any 

*  See  the  ordinaneee.  The  17th  and  69th  impose  thu  penalty  in  ease  of  the  proper  ibrms  not 
being  obserred  in  the  registry ;  the  Slst,  for  not  declaring  the  names  ot  a  partner  or  partners  ; 
the  S7ih,  for  not  setting  np  permanent  and  fixed  stakes ;  the  82d,  for  taking  a  mine  by  the  inter- 
Tention  of  a  third  person,  who  has  no  aathority  for  the  purpose,  not  being  a  hired  servant;  the 
a5th,  for  not  bavin;;  snnk  three  e$tado8  afcer  registry  or  denoanoement ;  the  37th  and  71st,  for 
keeping  the  mine  unworked  for  a  longer  period  than  four  months  j  the  38lh  and  S9th,  for  not 
sinking  three  utcidos  after  denouncement ;  the  43d,  for  purchasing  a  mine  which  is  not  sunk  to 
the  depth  of  three  estados,  in  wh^h  case  the  mine  and  its  value  are  declared  forfeited  :  the  59lh, 
for  not  giving  information  whether  the  ore  is  proper  to  be  reduced  by  amalgamation,  or  others 
Wise  ;  the  67th,  on  account  of  certain  persons  being  prohibited  from  holding  mines  ;  and  the 
ISth,  for  the  same  reason.  And  the  chief  alcaldes,  royal  officers,  mining  notaries,  judges,  gov- 
ernors, mmisters  and  others,  who  are  not  permitted  to  purchase  mines,  are  liable  to  forfeit  thorn 
•adar  law  l.tit  19,  hook  4,  and  laws  1,  S  and  3.  tit.  SO,  book  4,  of  tho  Collootbo  of  the  Inixm. 
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other  person  whatsoefer  *^  may  renter  such  mine,"  which  miiBt  be  eupposed 
to  have  been  discovered  before.  Fifth,  it  is  declared  in  the  35th  ordinance) 
that  all  those  who  may  ^^  take,  hold  or  acquire  mines,  whether  already  dis- 
covered or  hereafter  to  be  discovered,  shall  be  bound,  from  the  time  of  their 
registering  such  mines,  if  new  ones,  to  deepen  one  of  the  trial  pits  they  may 
have  made  in  them,  and  if  old  ones,  then  one*of  the  pits,  &c."  so  that  the 
word  registry  is  applied  alike  to  both  new  and  old  mines.  Sixth,  the  42d 
ordinance  prohibits  the  sale  of  mines,  until  they  are  sunk  three  estadosj  and 
directs  that  the  justice  shall  be  advised  of  the  sale,  in  order  that  it  may  be 
entered  in  the  book  of  registry,  and  the  like  whenever  there  is  a  change  in 
the  ownership  of  the  mines. 

24.  Independent  of  these  considerations,  our  position  may  be  sufficiently 
made  out,  by  reference  to  the  etymology  of  the  word  registry,  which  in  the 
Latin  tongue,  is  commonly  called  r^^'a^rum,  but  more  properly  registum; 
which  b  as  much  as  to  say  rez  ge$taj  and  signifies  any  judicial  order  or  pro* 
ceeding,  affording  certtdn  evidence  and  testimony  of  some  judicial  act ;  as 
may  be  seen  in  the  Thesaurus  of  the  Latin  tongue,  and  in  Quintilian,  and  as 
is  also  shewn  by  Solorzano,  when  treating  of  the  registry  of  merchandise, 
tapon  the  authority  of  Yopiscus,  Prudentius,  Petrus  Faber,  Cujacius  and 
others  ;  and  the  like  explanation  is  also  given  by  Dufresne.*  And  there  can 
be  no  doubt  but  that  the  justice  and  notary  give  as  certain  evidence  and  tes- 
timony of  the  proceedings  concerning  new  mines,  as  of  those  concerning  de- 
nounced mines,  for  they  are  all  entered  in  the  same  register. 

25.  The  above  is  sufficient  to  prove,  that  there  is  no  substantial  differenco 
between  denouncement  and  registry  ;  and  that  if  a  mine  be  denounced  upon 
any  of  the  grounds  enumerated  in  the  ordinances,  it  must  be  registered  in 
the  same  manner  as  a  mine  newly  discovered  upon  the  surface  of  the  earth ; 
and  that  the  proceedings  had,  whether  in  regard  to  the  new  or  old  mines, 
must  alike  be  made  to  appear  upon  the  record,  which  is  called  a  register, 
for  the  security  of  the  discoverer  and  denouncer  respectively.  And  if  the 
judge  or  miner  be  well  advised  of  these  sound  principles,  deduced  from  the 
oidinances  themselves,  several  irrelevant  grounds  of  dispute  may  be  avoided, 
as  we  shall  notice  by  and  by,  when  treating  of  priority  of  registry,  one  mine 

*  Albertns  Bnrenis,  Theiaiir.  ling.  Latin,  torn.  3,  lit  R.  Regerare  j  in  librnm  referro  qa« 
•ndiAndo  aceepimnt.  Regeatoro  Latino  dici  poteat  qaod  vulgo  registrom  vocamas  teste  BadeOi 
de  rhetor.  Cieeronia.  Qnintil.  lib.  8.  cap.  8.  Snnt  enim  velut  res  regestn  in  hos  commentariM. 
Solorzan.  PoliU  lib.  6,  cap.  10,  n.  6.  L.  illicitaa,  f.  veritaa,  ff.  Je  off.  presid.  Yopiscus,  Praden- 
tiiii  •(  alii  apod  Petnim  Fabmm,  in.  L.  ai  librarins,  92,  ff.  der.  j.  CDJacios,  lib.  15,  Observ.  cap. 
17,  &e.  Dafreane,  Glossarinm  ad  scriptores  medias,  ct  infimse  latinitatis,  torn.  5,  lit  B.  verbo 
Regratnm ;  liber  in  qnem  regemntnr  commentarii  qaivis.  Regcsto  scribaram,  apad  Vopiscnm 
in  Probo.  Regesta,  quasi  iterum  gcstaj  Registrum  pro  registum :  liber  qui  remm  gestaruni 
menwriAia  coDtinet^  nnde  dicitnr  qoaai  rei  gestas  statio.  L.  S,  tit  19,  part  8.  The  regtstrariea 
are  the  other  notaries  aforesaid,  who  are  employed  in  the  king's  palace,  and  whose  office  ia  to 
make  entries  in  the  books  which  are  called  registers 


182  SPANISH  AND  MEXICAN  LAW. 

being  entitled  to  be  measured  oat  before  another,  or  otherwise,  according  to 
the  greater  or  less  time  elapsed  since  making  the  registry.* 


CHAPTER  VI. 

A  MINE,  NOT  THE  PROPERTY  OF  THE  PARTY,  CANNOT  BE  REGISTERED 

BY  HIM. 

ORDINANCE  XX. 

Also,  we  ordain  and  command,  that  no  person  shall  presume  to  register, 
or  to  enter  in  the  register,  a  mine  which  is  not  his  own  property,  under  the 
penalty  of  1000  ducats,  to  be  imposed  upon  the  person  so  offending ;  one 
half  to  be  applied  to  the  purposes  of  our  exchequer,  and  the  other  half  to 
be  cUvided  between  the  informer,  and  the  judge  who  shall  pass  sentence  ; 
and  over  and  above  this,  such  person  as  aforesaid,  shall  forfeit  the  right  he 
may  have  acquired  to  such  mine. 


CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  A  difficulty  occurs  in  the  construction  of  this  ordinance. 

3  and  3.  The  meaning  is,  that  a  creditor,  holding  a  mine  by  way  of  pledge,  cannot  regis- 
ter it  as  his  own  ;  that  no  person  can  register  a  mine  during  the  term  of  four  months, 
in  which  it  is  allowed  by  law  to  remain  insufficiently  worked,  and  that  a  tutor  or  cu- 
rator cannot  register  in  his  own  name,  a  mine  not  belonging  to  him  in  his  ewn  right. 

4.  The  question  put,  whether  the  real  owner  can  enter  the  registry  in  a  feigned  name. 

6.  First  argument  in  farour  of  the  affirmative,  that  the  substitution  of  a  feigned  name  is 
sanctioned  by  law. 

6.  Second,  that  the  same  thing  is  done  in  many  other  transactions. 

7.  Third,  that  the  reason  of  the  ordinance  does  not  hold  in  this  case. 

8.  And  that  a  penal  regulation  is  not  to  be  extended  by  construction,  from  one  particular 

case  to  another  distinct  from  it. 

0  to  13.  The  question  resolved  in  the  negative,  on  the  ground  that  such  substitution  of  a 
feigned  name,  is  contrary  to  several  of  the  ordinances,  to  public  order  and  to  the  reg- 
ular form  of  mine  proceedings. 

14  and  15.  Reply  to  the  arguments  on  the  other  side. 

COMMENTARY. 

1.  This  ordinance  is  in  accordance  with  the  19th  of  the  old  ordinances,! 
except  that  the  latter  imposes  a  penalty  of  200  ducats,  upon  any  person  who 
shall  register  a  mine  not  his  own,  which  penalty  the  new  ordinances  increajse 
to  1000  ducats ;  besides  declaring  that  he  shall  forfeit  the  right  he  may  hare 
acquired  to  such  mine.  Tho  cc^nstruction  of  this  ordinance  appears  to  be 
attended  with  considerable  difficulty,  particularly  if  we  refer  to  die  marginal 

*  Infra,  cap.  11. 

t  Cap.  19,  law  5,  tit.  13,  book  6,  Collection  of  Castile. 
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note  in  the  old  collection,  which  runs  thus,  ^'  no  person  shall  register  the 
mine  of  another,  although  he  have  a  right  to  it,"  for  if  he  have  a  right  to  it, 
and  a  right  already  acquired^  it  cannot  be  said  to  be  the  mine  of  another. 
Besides,  if  the  mine  be  one  in  actual  work,  the  owner  will  surely  oppose  the 
registry,  whilst  if  it  should  be  a  mine  which  has  been  unworked  for  a  longer 
period  than  four  months,  then,  any  person  being  at  liberty  to  denounce  it, 
there  can  be  no  impropriety  in  the  party's  doing  so,  and  registering  it  as  his 
own.  But  notwithstanding  this  appearance  of  difficulty,  the  sense  of  the 
ordinance  admits  of  being  clearly  made  out,  as  applying  to  more  than  one 
case. 

2.  The  first  case  to  which  the  ordinance  applies,  is  where  a  creditor  hold- 
ing a  mine  by  way  of  pledge,  or  claiming  a  lien  upon  it  in  respect  of  sup- 
plies furnished,  pretends  to  register  the  mine,  in  satisfaction  of  what  is  due 
to  him ;  there  can  be  no  doubt  that  he  has  in  this  case  a  right  to  do  so,  by 
yirtue  of  the  express  or  implied  pledge  ;  but  as  the  mine  is,  in  effect,  the 
property  of  the  debtor  and  under  his  dominion,  the  creditor  cannot,  upon 
his  own  authority  merely,  renter  it  as  for  himself,  nor  acquire  a  right  to  it ; 
he  can  only  demand  payment  of  his  debt,  or  apply  to  the  justice  to  have 
execution  levied.  Aaother  case  is,  when  some  person  makes  a  new  registry 
of  the  mine,  before  the  expiration  of  the  term  of  four  months,  during  which 
it  may  by  law  remain  insi^ciently  worked  ;*  for  under  these  circumstances 
the  owner  may  object  within  the  term,  in  which  case  the  registry  so  made 
will  be  rendered  void.  A  third  case  is  when  one  person  having  discovered 
the  ore,  some  other  person  comes  in  to  make  registry  witlun  the  term  of  20 
days,  allowed  by  the  ordinance  for  registering  the  mine.f  In  any  of  these 
three  cases,  the  person  who  has  registered  the  mine,  such  mine  being  the 
property  of  another,  shall  forfeit  the  right  which  he  may  clidm  to  have 
acquired  thereby,  besides  the  penalty  above-mentioned. 

3.  The  like  is  the  case,  if  a  tutor,  curator,  defenderX  or  agent,  should 
regbter  in  his  own  name,  a  mine  lawfully  belongv^g  to  a  person  under  age,  an 
absentee  or  other  party,  each  of  whom  shall  have  his  proper  action  to  annul 
the  re^try,  which  shall  be  annulled  accordingly,  in  all  cases  of  this  nature 
that  may  arise,  on  account  of  the  improper  and  fraudulent  conduct  of  the 
party,  in  doing  that  in  his  own  name  which  ought  to  have  been  done  in  the 
name  of  the  lawful  owner,  or  of  the  minor  or  ward ;  all  which  is  abundantly 
demonstrated  by  Salgado.§ 

*  Chap.  17,  ordinance  87. 

t  Cbap.  6,  ordinance  17. 

t  A  penon  appointed  to  defend  the  interests  of  a  debtors  estate,  upon  his  giving  op  bis  prop- 
ertj  in  fayonr  of  his  creditors.— -TVons. 

4  Salgad,  Labyr.  p.  2,  cap.  24,  n.  45,  ibi :  "  Hoc  fandamenlnm  eiactc  cxomat  per  jura  et  DD 
Gotierrez,  de  tatel.  2.  p.  cap.  10,  per  totnm,  qui  n.  1,  apponit,  qaod  licet  actus  in  dnbio  pr»snm. 
ator  ftdna  nomine  pioprio.  Umitot  non  procedere,  in  tntore  rel  cnratore  faciwite  id  qnod  nomine 
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4.  But  the  principal  qnestioii  which  arises  upon  this  ordinance  is,  whether 
fhe  registry  of  the  mine  will  be  good,  supposing  it  be  made  in  a  foreign  name, 
the  real  owner  being  some  distinct  person  ?  or  whether  the  penalty  of  the 
ordinance  will  be  thereby  incurred  ?  On  which  pomt  the  following  argu- 
ments appear  to  favour  Hie  opinion  that  the  re^stry  is  valid,  and  that  the 
penalty  does  not  apply. 

5.  First,  because  the  assumption  of  a  feigned  name,  or  the  substitution 
of  the  name  of  one  person  for  that  of  another,  in  contracts  of  purchase  and 
sale,  involves  no  impropriety,  it  being  very  usual  for  one  person  to  be  nomi- 
nally concerned,  whibt  the  person  actually  entering  into  the  engagement  is 
distinct ;  or  for  one  person  to  be  the  real  owner  of  property,  whilst  another 
lends  his  name  for  convenience  and  in  confidence.  Hence  the  emperors 
Valerian  and  Galienus  issued  rescripts,  to  the  effect  that  although  an  instru- 
ment of  purchase  should  run  in  the  name  of  the  fathe^in-law,  yet  if  the 
husband  were  the  real  owner,  the  wife  should  have  no  claim,  upon  a  divorce, 
to  the  property  which  was  the  subject  of  the  purchase,  even  although  the 
deed  should  be  in  her  o?m  possession.  The  sape  rule  is  expressed  in  two 
other  texts  of  the  emperors  Diocletian  and  Ma»mian,  it  being  proper  that 
the  real  intent  of  the  transaction  should  be  carried  iftto  effect,,  rather  than 
the  mere  sense  of  the  writing  ;  and  the  title  of  that  head  of  the  civil  law 
must  be  sufficient  to  satisfy  us,  that  the  real  meaning  of  the  transaction 
shall  prevail  over  any  fictitious  suggestions  assigned.* 

6.  Second,  because  it  is  a  matter  of  course,  in  the  case  of  a  contract  of  pur- 
chase and  sale,  to  have  regard  to  the  person  for  whom  the  thing  is  really  pur- 
chased, although  some  other  name  should  appear  in  the  instrument ;  so  that 
the  real  intention  is  not  liable  to  be  varied  in  consequence  of  some  pretended 
fact,  or  of  the  substitution  of  some  feigned  name,  but  on  the  contrary,  all  the 
obligations  and  effects  resultmg  from  the  contract,  attach  on  the  secret  party 
and  not  on  the  fictitious  or  suppositious  one.  If  a  person  holding  the  office  of 
mayor,  purchase  lands  with  money  destined  for  that  purpose,  he  acqijures  them 
for  the  corporation,  although  his  own  name  may  ap])ear  in  the  instrument.  If 
a  rent  be  charged  on  property,  by  a  party  whose  name  appears  as  the  feign- 
ed purchaser,  the  real  owner  will  not  be  liable  to  it,  for  the  party  so  named 

alieno  est  obligatoi,  et  ideo  licet  fkckit  nomiiie  Bno,  prnsamitnr  Umen  nomine  papilli,  per  L. 
Lnciofl,  ^.  totorem,  ff  de  admio.  tator.  et  per  ploriioes  DD.  et  n.  8,  pott  CavalcMram  et  Masc&r. 
dam,  COD*.  1393,  n.  4,  ezteodit  ad  qvemlibet  remm  alienarnm  adm'mistratorem,  lioet  actom,  et 
emptioDCm  fecerit  nomine  proprio,  nihilominos  facere  tenetor  nomine  minoria,  et  alien i,  et  iati 
tton  illi  adqniratnr.  QaamplarimoB  DD.  congeiait  Maogillinsy  de  evictionib.  q.  18S,  ex  n.  13, 
cam  seq.  omnino  videndos. 

*  L.  4.  ff,  si  qnifl  alt  vel  tab  a]ter.  nom,  vel  aliena  pecan,  emer.  ^  QnamTis  ia  instrnmento 
emptionis  locrus  nomen  inscripacria ;  tamen  si  possessionem  teneos  dominas  effectos  es,  ob 
earn  rem  frosta  calomniam  malierts.  qnamvis  ipsa  oontractds  tabnlaa  habeat,  reformidaa,"  L.  5. 
et  6.  ff.  eod  ;  "  Qaia  rea  gesu  poUor  qoam  aeriptara  habotar."  Tot.  tit  Cod.  Plai  Talere 
quod  agitnr.  qnam  qvod  aimnlate  coneipitar. 
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fietitionsly  is  a  mere  trustee  of  agent,  and  not  the  lawful  owner.  And  th^ 
party  actually  in  contemplation  at  the  time  of  the  transaction,  shall  prevail 
against  the  fictitious  nominee ;  for  the  lawful  owner  not  wishing  his  name  to 
appear,  is  at  liberty  to  insert  that  of  some  other  person,  provided  he  do  so 
in  good  faith  and  without  fraud,  and  with  some  honest  motive  ;  as  may  be 
learned  from  Salgado,  Vela,  Barbosa,  Menochius,  Gratianus,  Casaregis, 
Tuschi  and  many  others.*  It  may  therefore  be  inferred  that  the  same 
thing  may  be  done  with  regard  to  the  registering  of  mines,  without  incur- 
ring the  penalty. 

7.  Third,  because  the  objects  of  this  ordinance  are  twofold ;  the  one  t» 
prevent  injury  to  the  lawful  owner,  and  therefore  to  disable  any  other  person 
from  usurping  possession  of  the  mine,  by  registering  it  for  himself ;  which 
object  no  longer  exists  when  the  owner  consents  to  the  act :  and  as  it  is,  in 
such  case,  incumbent  on  him  to  secure  himself  by  taking  a  declaration  of 
trust  from  the  nominee,  he  must,  if  he  omit  to  do  so,  suffer  the  consequen* 
cea.  The  other  object  of  the  ordinance  is,  to  have  it  made  known  what 
persons,  being  the  owners,  are  liable  to  the  payment  of  the  duties,  and  to 
the  observance  of  the  ordinances,  which  object  may  be  attained,  notwitli^ 
standing  tiie  insertion*  of  a  fictitious  name  in  the  registry. 

8.  And,  finally,  because  a  penalty  limited  *!n  one  particular  case,  oughif 
not  to  be  extended  by  construction  to  a  different  case,  even  though  within  the 
reason  of  the  rulcf  -  And  as  the  case  to  which  this  penal  ordinance  applies^' 
is  that  of  one  person  usurping  the  mine  of  another,  when  he  has  a  right  to  it 
by  way  of  pledge  only  or  in  some  other  manner,  as  explained  above^  the  pen* 
alty  ought  not  to  be  extended  to  the  distinct  case  which  we  have  put. 

9.  Notwithstanding  all  these  arguments,  our  of^nion  is,  that  if  the  tenop 
and  purport  of  the  ordinance  be  well  considered,  it  will  be  deemed  to  extend 
to  this  case.  ^Elrst  and  principally,  because  the  feigned  name  being  entered 
in  the  register,  the  nominee  would  be  entering  in  the  register  as  his  own,  a 
mine  which  is  not  properly  his,  and  the  penalty  must  consequently  be  iney<^ 
itably  incurred ;  for  there  can  be  no  doubt  that  when  the  nominee  presents' 
the  ore,  and  makes  the  registry  in  his  own  name,  upon  the  suggestion  that  the 
mine  is  his,  while  it  really  is  not  so,  the  document  is  publicly  and  notorious^ 
ly  made  applicable  to  him ;  and  if  the  rule  of  the  ordinance  does  not  hold  tnr 

*  Salisad.  Labyr.  2,  p. cap.  24,  per  totam.  et  aignanter  a.  n.  86.  fandat  majoratoi  ad  qnirl 
enptam  peeania  ad  emptionem  pradioniin  destinata,  qaamvis  possessor  emat  proprio  nomioe. 
Vela,  dissert.  38,  a  n.  19,  coptoce  illastrat  senatus  Granatensis  decisionem  qaa  reditam  reginm' 
JuTO  emptam  nomme  Micfaaelia,  et  gravatam  ab  ipso  ;  ad  Franciscom  fratrem,  et  ipsios  bssre- 
dea  pertincre  dedaratam  fait.  Et  n.  20,  ibi  :  *^  Veritas  in  quolibet  actu  dnntazat  inspicieoda 
est,  qaam  simolatom  factum  non  immatat"  Et  proseqaitnr  multitadine  legum  et  AA.  Barbos. 
in  L.  4,  Cod.  Plas  valere  qaod  agitur,  &c.  Menoeh.  lib,  3,  Prsesampt.  prss.  125  Gratfanns,  Dia- 
cept.  c.  131,  n.  17.  Casaregis,  de  comm.  torn.  1,  disc  43,  n.  83  et  39.  Taschi.  lit  0.  conclos'. 
267,  n.  88,  et  concl.  266,  n.  20. 

t  Cap.  reoovantes,  dist  22.  Cap.  odia,  de  r.  j.  in  6.  L.  cam  qaidam,  ff.  de  lib.  et  postb.  Tlra- 
omL  6»  TOtraet  ia  prof.  a.  62  ec  68.  Mcnoch.  cona.  900,  n.  13.  Taach.  lit.  R.  codc.  8r,  n.  41' 

24 


186  SPANISH  AND  MEXICAN  LAW. 

a  case  like  this,  it  will  be  impossible  to  find  one  to  which  it  can  more  reason' 
ablj^apply. 

10.  Second,  because  if  the  substitution  of  the  name  of  one  person  for  that 
of  another  were  permitted,  there  would  be  much  opportunity  for  fraud :  one 
consequence  would  be,  that  the  penalties  would  be  avoided,  by  alleging  that 
some  other  person  was  the  actual  owner ;  another,  that  the  payment  of  the 
duties  would  be  eluded ;  another,  that  one  person  would  be  enabled  to  hold 
more  than  two  mines  upon  the  same  vein,  all  acquired  by  the  denouncement 
or  registry,  contrary  to  the  ordinances,*  which  permit  an  ordinary  miner  (not 
being  a  discoverer)  to  acquire  mines  beyond  that  number,  by  purchase  and 
sale,  or  some  other  such  mode,  only ;  but  by  assuming  a  feigned  name, 
one  person  might  obtain  possession  of  any  number  of  mines  at  pleasure ;  and 
various  opportunities  of  fraud  would  be  let  in,  which,  to  ah  evil  disposition, 
readily  suggest  themselves.  But  protection  should  never  be  extended  to 
craft  or  fraud.f 

« 

11.  Third,  because  the  law  ordains,^  that  any  person  who  shall  discover 
a  mine  of  gold,  silver,  &c.  shall  be  bound  to  register  it  within  the  term  of  20 
days,  at  the  same  time  exhibiting  the  ore,  and  stating  who  is  the  person  that 
has  made  the  discovery :  all  which  requires  that  the  true  and  lawful  owner 
should  himself  come  forward.  And  this  rule  is  broken  in  upon  by  substituting 
a  feigned  name,  which  is  therefore  sufficient  to  make  the  penalty  attach. 
And  as  we  have  observed,  in  explaining  the  17th  ordinance  above-cited,  the 
objects  of  this  exactness  in  regard  to  the  forms  of  registry  are  various,  em- 
bracing both  the  attainment  of  greater  certainty  as  to  the  ownership  of  the 
mine,  and  the  enforcing  the  duties  of  the  registered  miners ;  all  which  would 
be  alike  frustrated,  if  the  assumption  of  a  fictitious  name  were  permitted. 

12.  Fourth,  because  it  is  provided  by  another  of  the  ordinances,^  that  no 
person,  of  whatever  condition,  may  take  a  mine  for  another^  except  by  virtue 
of  an  authority,  or  unless  he  be  a  hired  servant  or  the  person  for  whom  be 
shall  take  the  mine  ;  and;  that  if  either  of  these  qualifications  be  wanting 
the  mine  shall  be  consicTered  as  forfeited,  and  liable  to  be  denounced,  without 
any  appeal  on  the  part  of  the  person  who  takes  the  mine,  or  of  him  in  whose 
name  it  may  be  taken.  If,  then,  this  be  the  case,  when  there  is.  no  disguise 
or  assumption  of  a  fictitious  character,  there  is  still  moie  reason  that  it  should 
be  so,  when  such  a  course  of  proceeding  is  resorted  to. 

13.  Besides  which,  the  principal  object  of  the  ordinance  is,  to  forward 
the  administration  of  justice,  and  to  promote  the  general  good,  by  establish- 
ing a  registry  of  this  valuable  and  important  description  of  property,  upon 

*  31  and  32,  of  the  old  ordinances,  of  law  5,  tit  18^  book  6,  Collection  of  Castile.  Chap.  8, 
Infr.  ordinance  81. 

t  Salgad.de  retent  p.  2,  cap  20,  a  n.  69.  Gonzal.  in  cap.  super  Uteris,  de  rescript,  n.  10,  qni 
jura  cumulant. 

t  Chap.  6,  ordinance  17. 

§  Chap.  16,  ordjoance  9% 
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the  basLs  of  regularity  and  correctness  ;  and  to  leave  no  opportunity  for  the 
exercise  of  fraud,  which  would  be  let  in,  by  allowing  a  feigned  name  to  be 
assumed,  or  the  name  of  one  person  to  be  substituted  for  that  of  another. 
On  this  ground  it  is,  that  in  the  registery  of  shipping,  which  is  a  parallel 
case,  it  is  made  unlawful  to  enter  another  person's  vessel  in  your  own  name, 
or  your  own  vessel  in  another  person's  name  ;  but  in  such  case  the  vessel  is 
declared'  forfeited,  together  with  three  or  four  times  the  value ;  as  will  be 
found  on  reference  to  our  laws  of  the  Indies,  and  to  the  illustrations  of  those 
laws  given  by  Don  Joseph  de  Veitia.*  From  all  which  it  is  to  be  inferred, 
that  the  registering  a  mine  in  another  person's  name  is  altogether  to  be  dis- 
countenanced, and  incurs  the  penalty  of  the  ordinances.    ^ 

14.  And  there  is  no  weight  in  the  arguments  which  have  been  stated  on 
the  other  side  of  the  question.  Not  in  the  first  and  second,  which  are  found- 
ed on  the  civil  law,  and  other  authorities,  making  it  out  to  bo  lawful  to 
make  a  purchase  in  the  name  of  another  person,  one  party  being  named  as 
the  owner,  whilst  some  other  is  so  in  fact ;  for  there  is  an  evident  difference 
between  this  case,  and  the  case  we  are  considering,  namely,  that  in  all  other 
transactions  the  assumption  of  another  person's  name  is  a  matter  which 
passes  between  individuals,  who  adopt  this  course  for  their  own  private  ends, 
and  with  a  view  to  the  accomplishment  of  some  reasonable  object,  and  gen- 
erally without  any  fraudulent  intention  ;  as  when  a  husband  makes  a  pur- 
chase in  the  name  of  his  wife,  or  the  chief  officer  of  a  corporation  in  his 
own  name  ;  and  in  a  word,  any  confusion  in  the  title  which  it  may  occasion, 
will  result  to  their  own  individual  loss  alone,  and  therefore  the  laws  consult 
the  rights  of  the  real  and  lawful  owners  ;  but  the  assumption  of  a  fictitious 
name  in  the  case  of  the  registry  of  mines,  and  in  reference  to  the  right  of 
ownership  in  them,  is,  as  we  have  shewn,  prejudicial  to  the  interests  of  the 
public  and  of  the  revenue,  and  is  a  fraud  upon  the  ordinances. 

15.  For  the  same  reason,  there  is  as  little  weight  in  the  third  and  fourth 
arguments,  for  although  the  assumption  of  the  name  of  some  other  person 
in  the  registry  be  consented  to  by  the  owner,  although  such  person  be  not 
guilty  of  any  encroachment  or  fraud  upon  the  rights  of  the  owner,  against 
his  consent,  and  although  he  may  pay  the  duties,  as  the  real  owner  might 
otherwise  have  done  ;  yet  it  must  be  borne  in  mind,  that  Che  ordinances  are 
framed  for  public  objects,  some  of  which,  among;**  others,  are,  to  guard 
against  fraud,  to  prevent  the  holding  more  mwe6  than  are  allowed  by  law, 
and  to  maintain  a  proper  regularity  in  dll  that  concerns  mining  property. 
And  again,  although  the  less  important  reasons  above-mentioned  should  fail, 
yet  the  stronger  and  more  forcible  arguments  which  are  founded  on  the  fact 
of  the  re^try  being  declared  void,  and  the  penalty  imposed  by  the  ordi- 

•  Law  84,  tit  83,  law  69,  tit.  86,  book  9,  of  tbe  Collfction  of  the  lodief .    Vtitia,  Norte  de 
«  contraccaeioB  de  IndiM,  lib.  8,  cap.  17,  n,  10. 
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nance,  are  not  so  eamlj  to  be  got  over,  and  render  it  impossible  to  allege, 
that  by  the  construction  contended  for,  a  penal  rule,  applying  to  one  partic- 
ular case,  is  extended  to  a  distinct  case  ;  the  case  under  consideration,  of 
one  person  entering  in  the  register,  a  mine  which  is  not  his  o¥rn,  being  ex- 
pressly comprehended  in  the  ordinance,  and  being  the  precise  case  agtunst 
which  the  fine  and  penalty  imposed  thereby,  and  by  the  other  ordinance 
aboYe-oited  and  agreeing  with  it,  are  directed. 


CHAPTER   VII. 

CMF  MIKES  HELD  IN  PARTNERSHIP— OF  THE  NUMBER  OF  HANDS  REaUHtED 
TO  BE^EMPLOYED  IN  THEM— OF  THE  MODE  OF  REGULATING  THE  WORKS 
AND  DIVIDING  THE  PRODUCE— OF  THE  DIFFERENT  KINDS  OF  AGREEMENT 
APPLICABLE  TO  PARTNERSHIPS  IN  THIS  SPECIES  OF  PROPERTY— OF  THE 
MODES  IN  WHICH  SUCH  PARTNERSHIPS  ARE  DETERMINED— AND  OF  THE 
NUMBER  OF  MINES  THEY  MAY  LAWFULLY  HOLD. 

ORDINANCES  XXI.  XLUL  XLIV.  XLV. 

XXI.  Also,  we  ordain  and  command,  that  when  any  person  shall  register 
a  nune  or  mines  not  wholly  his  own,  he  shall  be  boand  to  declare  what  share 
or  shares  he  holds  in  them  ;  and  if  he  hold  them  in  partnership,  what  share 
his  partner  or  partners  may  hold  in  sach  mine  or  mines  ;  under  the  penalty 
(if  he  do  not  do  so),  of  ibrfeiting  the  share  or  shares  he  may  hold,  which 
shall  go  to  the  partner  or  partners,  the  share  or  shares  held  by  whom,  he  ha3 
80  omitted  to  set  forth. 

XLin.  Also,  we  ordain  and  command,  that  when  two  or  more  persons 
shall  hold  a  mine  in  partnership,  for  the  purpose  of  working  it  and  raising 
ore  therefrom,  if  any  one  of  the  partners  shall  require  the  other  partners 
to  set  on  hands,  they  shall  be  bound  to  set  on  twelve  persons  in  the  whole, 
if  there  be  ore  enough  for  the  purpose,  And  if  so  many  can  work  conveniently ; 
or  otherwise,  as  many  as  can  conveniently  work  at  once,  according  to  the 
disposition  of  Bxush  mine,  and  the  ore  it  may  contjun  ;  and  if  any  one  of  them, 
being  required  so  to  do,  shall  not  set  on  his  proportion  of  hands,  then  the 
mining  judge  shall  examine  into  the  disposition  of  the  mine,  and  shall  set  on, 
ait  the  expense  of  the  owners  of  the  mine,  such  number  of  hands  as  the  part- 
ner was  bound  to  set  on,  to  make  up  his  proportion  of  the  number  of  twelve 
persons ;  in  order  that  the  working  of  the  aforessdd  mine  may  not  come  to  a 
stand  in  consequence  of  such  disputes. 

XIIV.  Also  we  declare  and  command,  that  if  any  one  of  the  partners 
shall  wish  to  set  on  more  hands  to  work  the  mine,  than  such  twelve  persons, 
he  shall  be  at  liberty  to  do  so,  provided  he  give  notice  thereof  to  his  partner 
or  partners,  in  order  that  if  they  are  willing  to  set  on  more  hands,  it  may*be 
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done  aceordinglly ;  and  if  he  shall  not  give  such  notice,  be  shall  forfeit  the 
ore  he  may  raise,  which  shall  belong  to  the  partners  aforesaid.  And  if,  when 
he  shall  have  given  them  notice,  they  shall  not  think  proper  to  set  on  more 
hands,  they  shall  not  be  bonnd  to  do  so,  because  enough  is  done  by  setting 
on  such  twelve  persons  between  all  the  partners  ;  but  if,  nevertheless,  any 
one  of  the  partners  should  still  wish  to  set  on  more  hands,  giving  notico  as 
aforesaid,  he  shall  be  bound  to  give  the  other  partners  their  share  of  the  ore 
raised,  as  if  the  supernumerary  hands  he  may  have  set  on,  and  by  whom  such 
ore  may  have  been  raised,  had  been  set  on  by  all  of  them ;  and  the  justice 
aforesaid  shall  compel  him  to  do  so. 

XLY.  Also,  as  to  the  ore  which  may  be  raised  from  mines  held  in  part- 
nership, if  they  shall  not  be  disposed  to  smelt  it  in  partnership,  and  to  divide 
the  produce  when  smelted  and  refined,  according  to  their  respective  shares 
in  the  mine,  they  shall  divide  it  in  ore,  in  like  proportion  to  their  said  re- 
spective shares ;  and  until  so  divided,  it  shall  be  kept  all  together,  in  a  place 
of  security,  and  none  of  them  shall  presume  to  take  away  any  part  of  it, 
under  pain  of  forfeiting  his  share,  which  shall  go  to  the  other  partner  or  part- 
ners, and  as  much  more  as  the  value  of  such  share,  one  half  to  go  to  our  ex- 
chequer, and  the  other  half  to  the  informer  and  judge.  And  if  they  smelt 
it  in  partnership,  they  shall  also  refine  the  produce  together,  so  that  each 
person  may  afterwards  receive  the  share  belonging  to  him,  un  er  the  pen- 
alty to  which  those  persons  are  liable,  who  do  not  take  the  produce  of  the  ore 
they  have  smelted,  to  be  refined,  but  sell  it  or  deal  in  it  unrefined. 


COIITENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

I.  Blioiog  partnezships  admit  of  a  variety  of  different  agreemeots. 

9.  A  mine  is  divided  by  law  into  12  or  24  bars,  for  the  better  regulation  of  the  partner- 
ship. 

3.  It  is  obligatory  on  him  who  registers  a  mine  held  in  partnership  or  in  common,  to  state 

who  are  entitled  in  common  wiih  him,  and  in  what  shares. 

4.  The  penalty  for  contravening  this  rule. 

5.  The  penalty  is  not  incurred  by  one-who  does  so  with  the  consent  of  his  partner. 

6.  The  penalty  may  be  incnrred,  even  before  the  three  eslados  are  sunk,  as  required  by  the 

ordinance. 
^.  To  obtain  the  penalty,  the  partner  suing  for  it  must  make  it  appear  that  a  partnership 
exists,  either  express  or  implied. 

8.  Reflections  on  the  unhappy  case  of  the  miserable  discoverers,  whose  partners  often  deny 

the  existence  of  a  partnership. 

9.  Of  the  number  of  hands  required  to  be  kept  at  work  in  mines  held  in  partnership,  and 

the  mode  of  working  them. 

10.  They  are  solBcieotly  worked  by  setting  on  four  workmen,  in  like  manner  as  a  mine 
belonging  to  a  single  individual. 

II.  Upon  the  requisition  of  any  one  partner,  die  whole  together  are  bonnd  to  set  on  twelve 
workmen,  and  no  more. 

19.  If  any  of  tftwm  object  to  do  so,  the  justice  causes  the  full  number  to  be  set  on,  that 
ther^may  be  no  stoppage  in  the  works. 
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13.  Any  person  setting  on  additional  workmen  ,<withoat  giving  notice  to  his  partner,  forfeitt 
the  ore  which  such  workmen  may  raise. 

14.  If  he  give  notice,  then  he  must  give  his  partners  their  share  of  the  ore,  deducting 
expenses. 

15.  Recapitulation  of  what  has  been  stated. 

16.  An  ordinance  of  the  government  of  New  Spain,  on  the  subject  of  the  number  of  bands 
to  be  set  on. 

17.  What  ought  to  be  done  by  a  partner  who  shall  have  found  ore  in  a  mine  theretofore 
unproductive,  he  having  set  on  an  additional  number  of  hands  on  his  own  account. 

18.  If  he  shall  not,  by  this  means,  find  ore,  he  shall  not  be  paid  his  expenses. 

19.  Ordinances  of  Peru,  as  to  the  number  of  workmen  to  be  employed  in  a  mine  held  in 
partnership,  which  does  not  return  profit. 

20.  In  New  Spain,  a  partner  who  omits,  during  a  period  of  four  months,  to  contribute  to 
the  expenses  of  four  workmen,  forfeits  his  share. 

21.  Discord  is  the  bane  of  mining  partnerships  :  prudent  regulations  of  the  German  part- 
nerships. 

23.  The  overseers  are  the  cause  of  much  discord  amongst  partners  ;  but  an  interventor* 
might  be  appointed. 

23.  Mode  of  dividing  the  works  into  regions. 

24.  The  produce  may  be  divided  either  in  ore  or  in  silver ;  and  any  one  taking  from  the 
common  stock  is  liable  to  a  penalty. 

25  and  26.    Agreements  amongst  partners,  to  contribute  in  difierent  proportions,  are 
lawful. 

27.  What  number  of  mines  partners  may  lawfully  hold. 

28.  Don  Joseph  Saenzes  opinion  on  this  point.    The  contrary  conclusion  come  to. 

29.  Namely,  that  they  may  hold  as  many  contiguous  mines  as  there  are  partners,  and  theni 
after  an  interval  of  three  pertenenaas,  as  many  more. 

30  to  33.  This  opinion  supported  upon  the  letter  of  the  ordinances,  and  by  several  consid' 

orations  arising  out  of  them.  «. 

34.  A  man  may  hold  a  mine  in  partnership  with  others,  contiguous  to  one  belonging  to 

him  in  severalty. 
35  and  36.  The  partnership  is  determined  by  renouncement,  sale  or  forfeiture,  under  the 

penalties  of  the  ordinance. 
37.  And  likewise  by  the  death  of  a  partner ;  but  the  property  is  still  held  in  common,  and 

the  shares  remain  distinct. 
38  to  46.  The  partnership  may  be  determined  by  an  actual  partition  in  measured  varus; 

an  opinion  which  is  confirmed  by  the  tenour  of  several  of  the  ordinances  of  Peru,  and 

by  the  expressions  of  those  of  the  new  code. 
47.  Whether  the  mine  will  conveniently  admit  of  partition  or  not,  is  left  to  the  judge  to 

decide. 

w 

COMMENTART. 

1.  Every  occupation  which  offers  a  fair  and  honest  profit,  may  be  the  sub- 
ject of  a  partnership,!  a  kind  of  contract  which  is  very  often  entered  into, 
in  reference  to  the  working  of  mines,  which,  while  they  offer,  on  the  one 
hand,  great  prospects  of  success,  frequently,  on  the  other  hand,  bring  ruin 

*  A  person  appointed  to  watch  specially  over  the  interests  of  one  or  more  of  the  partaen  in 
a  mining  concern. — Trans, 

t  Law  2,  title  10,  part  5.  Law  5.  L.  57,  C  pro.  soc.  Gutierrez,  de  jaram.  con6rm.l.  p.  cap.  48* 
D.  7.    Felicioi,  de  societ.  cap.  9,  a  n.  8,  asqae  ad  92,  priae.  tit  Instit.  de  societ  et  ibi  Institatar. 
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on  the  parties  concerned  in  workieg  them.  The  reason  of  partnerships 
being  so  oflen  entered  into  in  reference  to  mines  is,  that  a  mine  (as  is  com- 
monly said)  requires  a  mine,  that  is  to  say,  demands  a  large  capital,  and  the 
oii?ners  or  discoverers  not  being  always  able  to  undertake  the  expense,  call 
in  the  aid  of  others,  to  whom  they  cede  a  partial  interest  in  the  mines,  to  be 
enabled  to  work  them  and  raise  the  ore/  The  transaction  therefore,  at  its 
outset,  involves  a  complete  and  gratuitous  gift,  which  is  however  to  be  con- 
strued with  reference  to  the  partnership,  the  object  of  which  is  to  carry  on 
the  work  of  the  mine  at  the  common  expense.  At  other  times,  different 
parties  enter  into  an  agreement,  to  become  partners  ;n  all  the  mines  they 
may  find  in  the  course  of  their  search.  At  other  times,  mine  owners  dispose 
of  shares  in  their  mines  ;  and,  finally,  mines  may  be  acquired  and  transferred 
for  the  purpose  of  being  worked  in  common  or  in  partnership,  by  every  mode 
in  which  the  right  of  property  may  be  transferred,  whether  onerous  or 
lucrative. 

2.  An  entire  mine  consists  of  12  bars ;  and  although  twice  that  number, 
or  24,  are  reckoned,  in  some  mining  districts,  yet  12  is  the  more  usual  num- 
ber in  the  principal  districts,  in  analogy  to  the  division  of  the  inheritance 
into  the  parts  of  an  As.  These  bars  and  the  profits  arising  upon  them,  may 
be  subdivided  amongst  a  number  of  partners,  according  to  the  quantity  of 
ore  nused.f  Each  partner  therefore,  contributes  to  the  expenses,  and 
receives  the  produce,  in  proportion  to  the  number  of  bars  belonging  to  him  ; 
the  owner  of  six  bars,  in  the  proportion  of  one  half ;  of  three  bars,  in  the 
proportion  of  one  fourth ;  of  two  bars,  in  the  proportion  of  one  6ixth,^and  so 
on,  as  in  the  division  of  the  inheritance ;  so  that  a  due  proportion  exists 
between  the  capital  subscribed  and  the  profit  or  loss,  derived  or  sustained, 
agreeably  to  the  rules  of  the  civil  law4  ^^^  ^^^  partners  are  at  liberty  to 
enter  into  a  variety  of  agreements  amongst  themselves,  by  virtue  of  which  one 
partner  may  receive  a  larger  share  of  the  profits,  or  contribute  less  to  the 
expenses,  than  another,  as  we  shall  explain  by  and  by ;  in  like  manner  as,  in 
other  cases  of  partnership,  agreements  introducing  such  inequalities  are 
permitted.  § 

3.  Having  premised  thus  much,  and  proceeding  to  inves.tigate  the  mean- 
ing of  the  ordinances  which  treat  of  partnership  mines,  we  shall  find  that 
it  is  provided  by  the  21st  ordinance  of  the  new  code  (which  agrees  with  the 
20th  of  the  old  ordinances), ||  that  a  person  registering  mines  which  are  not 
wholly  his  own,  is  bound  to  declare  what  share  or  shares  he  holds  in  them, 

*  Agricola,  do  re  install,  lib.  4,  p.  60. 
t  Idem,  ibid. 

I L.  si  Don  faerint,  29.  ff.  pro  socio,  §.  1 ,  et  8.    Instit.  de  aociet. 

S  Ex  iisdem  jnrib.  num.  preced.  et  f.  2.    Instit.  de  societ  et  ibi  DD.    Felicias,  de  societal,  d. 
e.  9.  k  n.  22.  latissime,  nsqae  ad  n.  41. 

B  Law  5/ at.  18,  book  6,  Collection  of  Castile,  eap.  20. 
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and  if  he  hold  them  in  partnership,  fhei^  what  share  hts  partner  or  partners 
may  hold.  Here  we  mast  notice  the  distinction  which  is  raised  by  these 
words,  between  mines  held  in  common,  and  in  partnership,  aa  there  may  be 
a  holding  in  common,  without  a  partnership ;  althongh  there  can  be  no  part- 
nership without  a  holding  in  common.  Thus  in  the  instance  of  one  and  the 
same  thing  purchased  by  several  persons  jointly,  or  of  an  undivided  inheri- 
tance, and  in  several  cases  noticed  in  the  laws,*  there  ia  a  holding  in  com- 
mon, without  a  partnership ;  for  the  latter  requires  a  special  agreement  or 
contract,  which  a  holding  in  common  does  not,  as  it  may  arise  from  the  very 
nature  of  certain  acts  performed.  Our  ordinance,  therefore,  in  order  to 
make  mines  held  in  common,  and  also  those  held  in  partnership,  liable  to  the 
obligation  of  being  registered,  ordains  first,  that  any  person  who  shall  hold 
mines  which  are  not  wholly  his  own,  shall  declare  what  his  share  is  (and  here 
it  refers  to  mines  held  in  common),  and  next,  that  if  he  shall  hold  them  in 
partnership,  he  shall  declare  what  the  shares  of  his  partners  are.  And,  in 
consequence  of  this  precept,  it  is  the  usual  practice,  at  the  time  of  presenting 
the  petition  of  registry,  to  declare  the  names,  and  the  bars  or  shares  of  the 
partners,  before  the  justice ;  for  the  register  being  the  basis  of  the  title  to 
the  mine,  and  serving  various  ends,  it  ought  to  appear  with  certainty  who 
the  owners  are,  which  we  have  seen  when  considering  the  other  ordinances.! 
4.  Any  partner  who,  in  contravention  of  this  precept,  shall  register  the 
whole  mine  as  his  own,  is  subjected  by  the  ordinance  to  the  penalty  of  forfeit- 
ing (he  share  or  shares  lie  may  hold,  in  favor  of  the  partner  or  partners  whose 
shares  he  has  omitted  to  set  forth.  A  very  reasonable  and  proper  punish- 
ment, for  the  avaricious  and  fraudulent  act  of  suppressing  the  right  of  ano- 
ther person,  and  appropriating  to  himself  what  is  common  to  others  with  him ; 
and  for  infringing  the  rules  of  the  20th  ordinance,  by  registering  as  whollj^ 
bis  own,  a  mine  which  is  only  partially  so.  It  is  a  very  common  practice  of 
wicked  and  avaricious  persons,  to  rob  the  poor  and  wretched  individual  who 
has  discovered  the  vein,  by  thus  depriving  him  of  the  share  he  is  entitied  to, 
merely  because  they  know  he  is  unable  to  defend  his  rights ;  and  we  have 
met  with  instances  of  this  nefarious  proceedmg,  in  the  case  of  mines  of  consi- 
derable richness.  Although  by  the  civil  law,  the  action  pro  Bocio  lies,  to  re- 
cover a  share  of  the  profit,  and  to  establish  the  party's  right,  without  going  so 
far  as  to  seek  to  make  the  party  setting  up  a  clum  to  his  partner's  interest, 

*  Felicias  de  societ.  cap,  11,  n.  2.  **  £t  qaia  licet  commnnio  poesit  eese  sine  societate,  taooen 
societas  non  posset  esse  sioe  commiinioDe.  L.  hsredcs,  §.  non  tantmn,  ff.  fam.  bercisc.  L.  31. 
ff.  pro.  soc.  Ut  sit  pro  socio  actio  societatem  intercedere  oportet ;  nee  enim  safficit  rem  ease  com* 
munem,  nisi  societas  intercedit  :  coromnniter  anlom  res  agi  potest  etiam  citra  societatem  :  ot  pu- 
ts cam  non  aflectione  societatia  incidimas  in  commnnio Aem  :  at  evenitinre  doobos  Iq^ta  :  item 
si  adttobas  simal  empta  res  sit :  aot  si  hsreditas,  vel  donatio  commaniter  nobis  obvenit,  ant  sk 
dnobtts  separatim  emimns  partes  eorom,  do  socii  fatnri.  £t  L.  82,  eod.*'  Ex  0D.  pene  inDO- 
meri  apod  eondem  Felioinm. 

t  Chap.  0»  above,  ordmances  17,  18  and  19. 
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forfbit  lu3  share  in  favour  of  the  injured  party  ;*  yet  as  the  observance  of  the 
ordinances,  and  the  penalties  inflicted  thereby,  are  the  conditions  under  which 
ihe  sovereign  has  made  the  mines  common,  they  ought  to  be  observed,  as 
laws  peculiarly  applying,  rather  than  the  civil  law,  which  is  of  no  weight 
where  there  is  a  law  or  determination  of  our  kingdom,  on  the  same  subject. 

6.  The  penalty  is  incurred,  when  the  partner's  share  is  concealed  mali* 
ciously  and  fraudulently,  and  this  is  the  reason  of  the  offending  party's  share 
being  given  to  him  ;  but  if  the  mine  be  registered  in  the  name  of  one  partner 
alone,  by  consent  of  all  the  partners,  no  injusticef  is  done,  and  the  penaltj 
does  not  attach,  on  account  of  the  privity  and  consent  of  the  other  parties. 
And  although  the  20th  ordinance  might  be  cited  to  prove  the  contrary,  that 
ordinance  directing  that  he  who  enters  in  the  register  as  his  own,  even  with 
the  consent  of  the  discoverer,  a  mine  which  is  not  so,  shall  forfeit  his  right  to 
it,  as  we  have  shewn  in  the  proper  place  ;{  J®^  the  fact  is,  that  this  does  not 
apply  to  a  mine  held  in  common,  the  property  in  which  is  vested  with  equal 
certainty,  in  each  and  every  one  of  the  partners  ;  and  if  it  be  made  to  appear 
with  certainty,  who  has  the  right  of  property,  all  that  the  ordinance  requires 
'  is  performed.  And  if  any  one  partner  is  willing  to  take  upon  himself  the 
obligation  of  keeping  the  mine  at  work,  and  the  other  duties  annexed  to  thel 
management  of  a  mine,  he  is  at  liberty  to  do  so  ;  and  he  does  not  thereby 
act  in  opposition  to  the  ordinances,  but  merely  avails  himself  of  an  altema^ 
tive  which  is  open  to  him  to  adopt,  and  by  which  he  confers  a  benefit  on  the 
other  partners,  who,  of  course,  will  not  fail  to  keep  a  due  watch  over  their 
own  interest,  or  in  any  case,  if  they  do  not  do  so,  they  must  take  the  blame 
of  the  omission  upon  themselves. 

6.  To  make  this  penalty  attach,  it  is  not  necessary  to  wait  till  the  time  of 
givbg  possession,  that  is,  till  the  mine  is  sunk  three  estadoSy  agreeably  to 
ihe  S5th  ordinance ;  for  although  the  title  to  the  mine  and  the  act  of  re^s- 
try  are  made  complete  by  the  giving  possession,  yet,  the  time  when  the 
shares  of  the  other  partners  are  to  be  declared,  is  that  of  making  the  regis* 
try;  such  being  the  strict  letter  of  the  ordinance;  ^'  When  any  person 
shall  register,"  &;c.  Between  the  times  of  making  registry  and  giving  pos- 
sesion, a  great  deal  of  ore  may  be  raised,  in  fraud  of  the  other  part  owners, 
for  by  the  36th  ordinance,  ore  may  be,  and  as  experience  proves,  often  is 
raised,  before  sinkmg  the  three  estados  ;  and  therefore  the  partner  who  con« 
travenes  the  partnerdiip  rights,  by  working  the  mine  on  his  own  account 
alone,  after  making  registry,  will  incur  the  penalty  of  the  ordinance,  even 
although  the  three  estados  are  not  sunk,  nor  the  90  days,  within  which  they 

*  §  4,  Inst  de  ioeiet.    *<  hoere  ditatem  boIqs  Incri  feoeret,  oogitar  hoc  locmm  commaoicare." 
Law  12,  tit.  10»  part  6. 
t  Cap.  27,  de  r.  j.  in  6,  •<  Seianti,  at  volenti,  non  fit  injaria,  naqna  dolaa." 
t  Ckpw  C.  par  tec. 

2b 
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must  be  sunk,  expired,  and  although  the  possession  has  not  been  jadiciaOj 
made  over  to  him,  for  the  fraud  and  injury  towards  his  partner  are  complete. 

7.  The  latter,  in  prosecuting  his  action  for  the  penalty,  must  prove  the 
subsistence  of  the  partnership,'either  bj  an  instrument  in  writing,  or  by 
witnesses,  or  in  some  other  of  the  legal  modes  by  which  an  express  or  im- 
plied contract  of  partnership  may  be  established  ;  that  is  to  say,  if  the  part- 
nership be  an  express  one,  it  must  be  proved  by  instruments,  confession  or 
witnesses ;  and  if  an  implied  one,  by  acts  from  which  a  partnership  can  be 
inferred,  according  to  the  clear  doctrine  of  the  law  and  the  authorities.* 
And,  in  a  word,  as  the  contracts  by  which  the  partial  property  in  a  partner- 
ship mine  may  be  transferred,  are  of  various  descripdons,  as  we  have  ex- 
plained above,  that  which  is  relied  on  in  bringing  the  action  for  the  penalty 
must  be  proved. 

8.  With  respect  to  suits  concermng  the  right  of  possession  or  property  in 
mines,  the  order  and  method  to  be  pursued  are  regulated  by  others  of  the 
ordinances,!  to  which  we  refer,  observing,  in  the  mean  time,  with  respect  to 
the  action  pro  Bocio^  that  proper  regard  should  be  had  to  the  circumstances 
of  the  parties,  and  the  miserable  condition  of  the  discoverers ;  who  being 
the  lawful  owners  of  miues  which  Providence  has  permitted  them  to  discover, 
are  generally  compelled  to  part  with  a  share  in  them,  in  order  to  obtsun 
some  pecuniary  assistance,  or  in  consideration  of  the  expenses  being  under- 
taken by  some  other  party  ;  and  being  sunk  to  the  lowest  scale  of  wretched- 
ness, and  often  idiots,  the  consequence  frequently  is,  that  they  are  ousted  al- 
together. As  cases  then,  of  this  discription,  afford  many  special  circum- 
stances in  favour  of  these  unfortunate  persons,  regard  ought  to  be  had  to 
an  the  particular  circumstances  of  the  transaction,  which  being  private, 
confidential  and  of  difficult  proof,  demand  the  greatest  discretion  and  tact  in 
the  judge. f 

*  Felicias,  de  socieU  cap.  10  et  cap.  11,  abi  plene  decanaa  iDstramentali  societalia :  et  quod 
azpressa  probatnr  Terbia,  consensn,  atipulatione,  Tel  pacto,  tacita  vero  per  actiia  aodalea  :  sive 
ait  gcneralis,  aire  particalaris  aocietaa  ;  et  apod  eum  ex  antiqats  innnmeria  :  juraqae  ad  aatieta- 
tcm  camulat  Idem,  cap.  11,  n.  9.  '*  Ubi  adest  conyentio  verbis  declarata,  opos  non  erifc  in- 
Testigare  conjectnras,  quia  id  ex  verbis,  et  coQTentioDe  probabitar,  et  sic  dictum,  et  aic  conven- 
tam  fuiase ;  et  foisae  cootractam  societatem  poterit  probari  per  inatramentuin,  vel  aliam  acriptn- 
raiD  snper  inde  confectam."  Et  d.  1 1.  *'  Poterit  etiam  probari  per  literas  aiicnjua  aoeii  alteri 
socio  scriptaa,  et  ratio  eat,  quia  litersB  alicnjaa,  prsBaertim  aigillatn,  probant,  et  prsBcipae  contra 
acribentem.  L.  Pnblia,  ff.  deposit.  L.  cam  de  indebito,  if.  de  probat.  Bald,  in  L.  olL  Cod.  at 
cert,  petat  Mascard.  cone.  626.  Et  qaod  scriptura  privata  probet  aocietatem  tradit  Paris,  De- 
danns  Rabcaa."  Et  n.  12.  "  Probator  etiam  faissc  indactam  commaoioDcm,  et  societatom,. 
per  testea.  Rain.  cona.  92,  lib.  1.  Etiam  ai  sint  singolares  dcponentes  de  diversis  actibns,  cam 
Gabriel.  Cora.  Bald,  et  Alex,  debent  deponere  de  actibaa  aocialibas."  Et  n.  18,  '*  Plrobatar 
Bocietas  qoando  extrajodicialiter  aocii  fassi  facrant  ae  ease  aocios.'*  Hebia  Bolanos,  in  Car.  lib. 
I.  Commercio  terrestre,  cap.  3,  n.  2.  Castillo,  de  nsnfr.  cap.  8,  Gratian.  tom.  2,  discep.  cap.  336 ; 
et  apad  bos  qoam  plnres.  . 

t  Chap.  23,  ordinances  68  and  64. 

t  Snper  probatione  in  caatboa  di£Scilis  probationts.    Valenzoel.  cona.  18.  Yala,  4iaaert.38,  a. 
S.  20,  Solon.  Polit  lib.  8,  cap.  26.  Jolio  Clar.  §.  fin.  qoasat.  24.  n.  19.  Gomas,  in  L.  9.  Tanr.  n. 
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9.  Having  thus  inyestigated  the  mode  of  making  registry  of  partnership 
mines,  we  proceed  to  investigate  the  rules  under  which  they  must  be  worked, 
as  indicated  in  the  43d,  44th,  and  45th  ordinances  of  the  new  code,  and  the 
46th,  47th,  48th,  and  49th  of  the  old  ordinances.  To  avoid  confusion,  from 
the  variety  of  points  which  these  ordinances  embrace,  we  shall  distinguish 
the  rules  of  law  deducible  from  them  into  the  following : — 

10.  First,  that  whether  a  mine  belong  to  a  single  individual  or  to  a  part- 
nership, the  number  of  four  persons  at  least  must  be  kept  at  work  in  it ; 
which  is  provided  by  the  37th  ordinance  of  the  new  code,  and  by  the  40th 
of  the  old  ordinances.  And  whatever  be  the  extent  of  the  partnership, 
four  persons  will  be  sufficient ;  for  the  ordinances  of  Peru,*  noticing  that 
regard  is  to  be  had,  not  to  the  number  of  owners,  but  to  the  number  of 
mines  they  possess,  decide,  in  consequence,  that  if  several  persons  hold  one 
mine  amongst  them,  they  will  satisfy  the  rule  of  law  by  setting  on  the  same 
number  of  hands  which  an  individual  would  be  required  to  employ,  were  he 
the  owner ;  and  that  if  they  hold  two  or  more  mines,  four  persons  must  be 
kept  at  work  in  each  mine. 

11.  Second,  that  if  one  partner  require  the  others  to  set  on  more  hands, 
they  are  compellable  to  set  on  twelve  persons  in  all,  if  there  be  ore  and 
apace  enough  to  admit  of  it ;  or  a  smaller  number,  if  the  quantity  of  ore 
and  disposition  of  the  mine  will  not  admit  of  more.  The  48d  ordinance  of 
the  new  code  and  the  46th  of  the  old  ordinances,  agree  on  this  point. 

12.  Third,  that  if  one  of  the  partners,  being  required  thereto,  shall  omit 
to  set  on  his  proper  number  of  hands,  the  judge,  after  inspecting  the  dispo- 
sition of  the  mine,  shall  cause  to  be  set  on,  at  the  expense  of  the  owners  of 
the  mine,  so  many  hands  as  such  partner  was  bound  to  supply,  to  make  up 
Ids  proportion  of  the  number  of  twelve  persons,  that  the  works  may  not  be 
impeded.  Such  is  the  direction  of  the  43d  ordinance  of  the  new  code. 
The  46th  of  the  old  ordinances  provided,  that  in  this  case  such  partner 
should  not  have  any  part  of  the  ore,  but  this  is  altered  by  the  ordinances  of 
the  new  code,  which  direct  the  judge  to  set  on  twelve  persons,  at  the  ex- 
pense of  the  owners,  in  order  to  put  an  end  to  all  disputes.  If  however, 
the  partner  be  not  required  to  set  on  more  hands,  the  46th  of  the  old  ordin- 

7  et  25.  Bobadill.  lib.  4,  Polit.  cap.  5,  n.  39.  Erebs,  de  lign,  et  lapide.  let.  11.  4-  43.  *'  Sim- 
iliter in  dabio  pauper,  qui  semper  quiete  vivere  velle  creditar,  arg.  L.  8.  Cod.  de  defenaor.  civit. 
qaaodo  agit  contra  potentiorem,  prauamitar  justam  caasam  fovere  ;"  qaamvis  banc  prassamp- 
tionem  per  se  solam  non  aafficere,  asserit,  et  §.  44.  "  In  defectum  probationnm  jaramento  de- 
ferendom.'' 

*  Ordinance  4,  tit.  7,  concerning  minet  inanfficientlj  worked ;  Eacalona,  Gazophil.  lib.  2,  p. 
S,  G.  1,  page  115.    **  That  when  lereral  persons  shaU  be  possessed  of  a  mine  in  nndivided 
■bares,  regard  shaU  be  bad,  not  to  the  nnmber  of  owners,  bnt  to  the  number  of  mines  they  shall 
be  possessed  of ;  so  that  if  they  are  possessed  of  a  mine  of  60  varas  in  extent,  it  will  be  suffi- 
cient to  employ  sacb  number  of  Indians  or  negroes,  as  is  aforesaid  \  and  if  of  greater  extent 
then  more  in  the  same  proportion." 
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ances,  directing  that  he  shall  have  his  share  of  the  ore  or  silver  clear  of 
expenses,  will  apply,  the  43d  ordinance  of  the  new  code  not  touching  upon 

this  point. 

18.  Fourth,  that  if  any  partner  should  wish  to  employ  more  than  twelve 
persons  he  may  do  so,  signifying  the  same  to  his  partners ;  hut  if  he  omit  to 
give  them  notice,  he  shall  incur  the  penalty  of  forfeiting  the  ore  in  their 
favour,  without  their  being  liable  to  contribute  any  thing  to  the  expenses ; 
on  which  point  the  44th  ordinance  of  the  new  code  and  the  47th  of  the  old 
ordiDances  agree.  The  ore  which  he  may  raise  by  means  of  the  barmen 
whom  he  shall  employ,  over  and  above  the  number  of  twelve  ;  but  what  the 
other  men  raise  is  common  property,  there  being  no  impropriety  in  raising 
that,  nor  is  any  penalty  incurred  thereby. 

14.  Fifth,  that  if  the  partners,  being  required  to  set  on  more  than  twelve 
persons,  shall  refuse  to  do  so,  they  are  justified  in  their  refusal,  the  ordinan* 
ces  being  satisfied  by  the  number  of  twelve  being  employed.  But  if  the 
partner  who  makes  the  requisition  choose  to  set  on  more,  he  is  at  liberty  to 
do  it,  but  he  must  allow  his  partners  their  share  of  the  ore  rsdsed,  as  if  they 
had  all  joined  in  furnishing  the  hands  he  has  employed  above  the  number  of 
twelve,  and  the  jus  tice  shall  compel  him  to  do  so  ;  and  herein  the  44th  ordi- 
nance of  the  new  code  and  the  47  th  of  the  old  ordinance  agree.  But  in 
this  case  the  expenses  must  first  be  deducted,  for  it  is  only  in  the  case  of  his 
not  giving  notice,  that  he  loses  both  the  expenses  and  the  ore. 

15.  These  five  rules  may  be  reduced  to  this  one  general  rule,  that  a  parfc- 
nership  mine  must  be  kept  worked  by  four  persons  at  least ;  and,  if  any  one^ 
partner  shall  require  it,  by  twelve,  or  a  smaller  number  of  persons,  accord- 
ing to  the  extent  of  the  ore  and  the  space  for  working.  That  if  any  partner 
shall  wish  to  employ  more  than  twelve  persons,  he  may  do  so,  giving  notice 
to  his  copartners,  to  whom  he  must  allow  their  proportion  of  the  produce, 
deducting  expenses  ;  but  if  he  shall  set  one  more  than  four. persons,  or  more 
than  twelve,  without  notice  to  his  partners,  he  shall  forfeit  the  ore  raised  by 
such  excess  of  hands  beyond  the  regular  number,  and  shall  likewise  lose  his 
.expenses.  This  is  a  summary  of  the  above  mentioned  old  and  new  ordinan- 
ces, as  far  as  they  relate  to  mines  yielding  ore,  the  prosperous  or  profitable 
state  of  which  may  induce  one  or  more  of  the  partners  to  require  more  hands 
.to  be  employed  in  working  them. 

16.  A  municipal  law  and  ordinance  of  government,  for  New  Spain,  stated 
verbatim  by  Montemayor,*  directs  that  the  partners  shall  employ  such  num- 
ber ot  hands  or  laborers  as  is  directed  by  the  ordinance,  according  to  the 

*  Montemayor,  Soroario  de  cednlas  de  Indias.  Ordenanzas  de  Govierno,  ord.  7S,  fol.  74,  7th 
fS^tember,  1578,  at  which  time  the  ordinances  of  the  new  code  were  not  iasaed,  they  haring 
been  proclaimed  the  22d  of  Augost,  1534,  and  he  therefore  refen  to  the  regalationa  of  the  old 
QKdi9APCGf,  Dftmely,  the  46th  ordinaaca  of  law  5,  tit.  18,  hook  6,  m  ■  .stated  ui  the  2d  rids  io 
this  chapter. 
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depth  of  Uieir  mixieB  :  and  that  if  any  one  of  the  partners  shall  not  set  on 
his  proper  number,  he  shall  not  receive  a  larger  share  of  the  ore  than  is 
proportioned  to  the  number  of  hands  he  shall  have  furnished.  But  it  declares 
that  if  he  is  unable  to  famish  the  number  of  labourers  required,  and  the 
other  partners  shall  famish  tbem,  they  shall  give  him  his  proportion  of  the 
ore,  after  deducting  the  costs  and  expenses,  without  withholding  any  part  on 
account  of  his  not  having  furnished  the  full  number  of  hands.  This  regula- 
tion is  agreeable  to  what  we  have  stated  above,  in  the  third  and  fifth  rules  ; 
and  it  is  very  reasonable,  that  when  the  property  of  the  mine  is  vested  in 
several  persons,  they  should  all  enjoy  the  profit,  after  deducting  the  expenses, 
and  that,  while  the  other  partners  are  at  liberty  to  employ  as  many  hands  as 
they  please,  and  have  a  right  to  be  repaid  their  expenses,  the  omission  of  one 
to  fumbh  a  proportionate  number  of  hands,  should  not,  under  these  circum- 
stances, afbrd  a  pretext  for  depriving  him  of  his  share.  We  find  then,  that 
due  regard  is  had  to  equality,  which  is  the  rule  most  accordant  with  the 
nature  of  a  contract  of  partnership. 

17.  What  has  been  thus  far  stated,  holds,  as  we  have  already  observed,  in 
regard  to  mines  which  are  in  produce,  or  in  ore ;  but  the  question,  as  it  con- 
cerns mines  not  in  produce,  is  not  touche^  upon  in  the  ordinances  of  the  new 
code.  The  law  must  therefore  be  looked  for  in  the  48th  of  the  old  ordinan- 
ces, which  directs,  that  if  the  other  partners  or  their  stewards,  upon  being 
required  thereto,  shall  refuse  to  furnish  more  hands  than  the  necessary  num- 
ber of  four  persons,  any  partner  who  is  desirous  to  employ  more,  may  do  so  ; 
and  if  he  shall  find  ore  which  is  worth  prosecuting  (that  is  to  say,  a  vein  or 
branch,  which  will  admit  of  being  worked,  and  promises  a  profit),  he  shall, 
on  the  following  day,  give  notice  to  his  partners  to  set  on  more  hands,  and 
the  latter  shall,  within  two  days,  elect  between  the  two  following  alternatives, 
that  is  to  say,  either  to  pay  for  the  work  already  done  at  the  rate  of  four 
reals  (or  whatever  may  be  the  current  rate  of  wages  in  the  mining  districts), 
or  to  allow  the  partner  to  raise  ore  enough  to  cover  the  expenses  of  the  work 
already  done,  the  amount  of  which  is  to  be  taken  upon  his  oath,  or  that  of 
his  steward  ;  so  that  until  he  is  satisfied,  in  one  of  these  ways,  for  the  amount 
of  so  much  of  the  expenses  already  incurred,  as  ought  to  have  been  contri- 
buted by  his  partners,  they  cannot  take  any  part  of  the  ore  ;  and  when  he 
is  so  satisfied,  they  must  employ  twelve  persons,  agreeable  to  the  third  and 
fourth  rule  above-mentioned.  But  if  the  partner  should  fail  to  give  notice  of 
his  having  discovered  ore,  the  day  after  his  meeting  with  it,  he  must  allow 
the  other  partners  a  share,  from  the  time  of  making  the  discovery ;  and  as 
a  punishment  for  his  fraudulent  concealment,  he  shall  not  recover  from  them 
the  expenses  of  the  work  already  done,  either  in  ore  or  in  money ;  but  from 
that  time  forth,  twelve  persons  shall' be  employed,  agreeable  to  the  rule  above* 
stated. 

18.  Hence  it  may  be  inferred,  that  although  one  partner  may  employ 
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additional  hands,  when  in  qaest  of  the  vein,  and  shall,  if  he  find  ore,  be  satisfied 
for  the  expenses  he  may  haye  incurred,  yet  if  he  do  not  find  ore,  he  shall  not 
recover  from  his  partners  the  expenses  of  such  work  ;  for  as  they  cannot  be 
compelled  to  furnish  hands,  beyond  the  number  of  four,  whom  it  is  obligatory 
upon  them  to  keep  at  work,  it  is  evident  that  the  other  partner,  in  adding  to 
the  number  of  labourers  employed,  must  have  contemplated  taking  the  risk 
upon  himself  alone,  and  ought  therefore  alone  to  bear  the  loss,  should  no  ore 
be  found ;  but  if  ore  be  found,  he  must,  in  equity  and  justice,  be  repaid 
his  expenses,  as  his  copartners  would  otherwise  be  taking  an  unfair  advantage 
of  his  labour  and  outlay. 

19.  AU  that  has  been  said  applies  to  New  Spain,  being  agreeable  to  the 
laws  of  Castile.  But  for  Peru,  it  is  provided  by  two  of  the  ordbances  of 
that  kingdom,  that  if  there  be  a  mine  not  yielding  ore,  and  the  partners 
being  required  to  furnish  more  hands,  decline  to  accede  to  the  request,  or  be 
absent,  and  one  partner  shall  work  it  alone,  for  the  term  of  two  months,  it 
shall  become  his  sole  property,  unles3  the  other  or  others  of  them  shall,  before 
the  expiration  of  that  term,  require  him,  in  the  presence  of  the  justice,  to 
accept  his  share  of  the  expenses,  or  shall  deposit  such  share  of  the  expenses ; 
and  he  is  to  be  put  to  his  oath  as  to  the  amount  of  the  expenses,  no  evidence 
in  confirmation  of  his  statement  being  required,  except  such  as  may  be 
furnished  from  the  inspection  of  the  work  done  during  the  two  months,  by 
two  or  three  witnesses.  And  if  the  mine  contain  ore,  it  may  be  worked  at 
the  expense  of  one  partner,  although  one  or  more  of  the  other  partners  should 
object.*  These  ordinances  agree  in  substance  with  those  of  Castile,  except 
in  adding,  that  the  partner  who  shall  not  concur  in  furnishing  additional 
hands,  when  required,  is,  after  the  lapse  of  two  months,  to  lose  his  property 
in  the  mine,  and  the  like  if  he  absent  himself  for  such  term  of  two  months. 

20.  But  hence  arises  the  question,  whether,  in  the  kingdom  of  New  Spain, 
a  partner  shall  lose  his  part  interest  in  an  unfruitful  or  unproductive  mine,  if 
he  £bu1  to  contribute  his  share  of  the  expenses  of  keeping  four  persons  at 
work  ?  Upon  which  point  there  is  no  clear  or  special  rule  laid  down  by  the 
ordinances  of  Castile.  It  might  be  argued,  that  he  ought  to  lose  his  interest 
at  the  end  of  the  two  months,  as  in  Peru,  and  that  being  obliged,  by  the 
87th  ordinance  of  the  new  code,  and  the  40th  and  48th  of  the  old  ordinan- 
ces, to  set  on  four  persons,  the  act  of  withholding  his  contributions  to  the 
expenses  of  such  four  persons,  is  one  which  tends  to  dissolve  the  copartner- 
ship, in  the  same  manner  as  all  other  partnerships  are  dissolved,  by  one 
partner  withdrawing  from  the  business  for  which  they  are  constituted.!    And 

*  EicaloDa,  Gazoph.  lib.  2,  p.  2,  cap.  1,  tit.  7,  concerning  inBoffloieDt^working,  ordinances  4 
and  6. 

t  Habia  Bolanos,  io  Car.  Philipp.  lib.  1,  Comm.  terrestre,  $.  8,  n.  43.  **  And  if  they  shoald 
withdraw  from  their  original  occapation  by  which  means  it  u  evident  the  partnership  is  dissored." 
Dec.  eons.  86,  n.  68,  lib.  1,  Lndov.  conct.  08,  rers.  8  et  G. 
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m  other  kingdoms,  a  partner  loses  his  share  by  the  lapse  of  a  single  montb, 
as  may  be  seen  in  Agricola.*  Bat  oar  opinion  would  be,  that  as  the  judge 
and  the  partner  cannot  exact  a  greater  penalty  than  the  law  itself  imposes, 
therefore,  as  by  the  37th  ordinance,  the  mine  is  only  made  liable  to  be  for- 
feited for  being  kept  unworked  four  months  successively,  a  partner  cannot  be 
considered  to  have  forfeited  his  share,  except  by  omitting  to  contribute  for 
the  term  of  four  months ;  after  which  period  it  must,  by  the  same  rule,  be 
considered  as  forfeited,  and  he  himself  as  having  lost  all  right  to  it,  unless  he, 
before ^the  expiration  of  the  four  months,  repay  to  his  partner  hid  expenses, 
or  deposit  them,  agreeable  to  the  ordinance  of  Peru,  cited  in  the  last  para- 
graph. 

21.  Althoagh  a  partnership  confers  rights  almost  fraternal,!  it  generally 
proves  a  nest  of  discord,^  and  the  case  where  mines  are  concerned,  by  no 
means  forms  an  exception ;  which  is  indeed  much  to  be  lamented,  as  part- 
nerships afford  the  only  practicable  means  of  carrying  on  adits  and  general 
works  of  drainage,  so  much  require  1  in  many  mines  which  have  yielded 
countless  riches  in  former  times,  or  of  exploring  and  working  the  infinite 
number  of  mines  with  which  New  Spain  is  shewn,  by  Don  Joseph  de  Villa- 
8enor,§  and  proved  by  experience,  to  abound.  Many  mining  districts  which 
are  not  now  worked,  might  be  brought  into  a  flourishmg  state,  by  means  of 
the  united  funds  and  combined  strength  of  several  persons  in  partnership ; 
but  as  it  is,  they  remain  unworked,  by  reason  of  insufficiency  of  individual 
means  on  the  one  hand,  and  the  disagreements  of  the  miners  on  the  other  ; 
there  being  very  few  partnerships  which  do  not  end  unfortunately.  For 
where  directions  are  given  by  a  variety  of  persons,  the  afiairs  of  the  part- 
nership must  necessarily  run  into  disorder  and  confusion,  unless  the  author- 
ity of  the  sovereign  interpose  to  regulate  them,  as  is  the  case  in  the  great 
partnerships  of  Saxony,  at  Friberg,  and  Sneeberg,  and  in  the  valley  of 
Joachimica,  where  it  is  the  rule  to  divide  partnership  mines  into  122, 126  or 
128  shares,  one  of  which  is  to  be  set  apart  for  the  church,  and  another  for 
the  poor,  with  the  greatest  regularity,  and  under  public  authority;  the 
methods  of  dividing  the  produce  and  the  rules  of  contribution  to  the  expences 
being  at  the  same  time  most  excellent,  as  may  be  seen  in  Agricola.||  But 
a  too  eager  thirst  for  gain  is  unfortunately  the  universal  bane,  so  that,  in- 
stead of  unity  prevailing  amongst  the  partners,  as  with  brothers,  it  is  some- 

•  Agiicol.  da  re  metall.  lib.  4,  page  S6.  ''  Cnjosqae  fodinn  non  fecoodflB  metallo,  prafectnt 
•ymbola  dominis  scfaseda  in  foribnt  pnblici  sdificii  fiza  iodicit,  magna,  vel  parva,  pront  magister 
xnetallioornm  et  danmyiri  jarati  de  hifl  decreTeront,  qan  siqais  mena'M  spatio  non  dedorit,  earn 
eximit  e  dominornm  namero,  ejnsqne  partee  reliqnis  dominitf  commanes  facit" 

t  L,  63,  ff.  pro  IOC.  ^  Cam  loeietas  jns  qnodammodo  fraternitatis  in  se  habeat" 

t  Law  1,  title  15,  partid.  6. 

I  Yilla-Senor,  Theatro  Americano,  lib.  1.  cap.  S,  pag.  24,  2ft. 

I  AgricoL  de  re  metallic,  lib.  4,  pag.  62  and  6S. 
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times  impossible  to  bring  them  to  any  understanding  at  all,  without  dissolving 
the  partnership,  or  without  their  separating  amd  giving  up  the  busmess. 

22.  In  our  mines  of  New  Spain,  discords  arise  from  the  conduct  of  over- 
seers and  administrators,  who  being,  as  it  were,  placed  to  superintend  the 
management  of  the  concern,  whether  a  mme  or  smelting  work,  are  always 
obsequious  to,  and  conduct  the  works  according  to  the  wishes  of  the  party 
who,  holding  the  largest  share,  is  the  most  powerful ;  which  is  evidently  a 
great  injustice,  as  all  the  parties  contribute  to  the  salaries  of  these  officers, 
in  proportion  to  their  shares ;  and  it  is  one  of  the  commonest  principles, 
that  what  concerns  all,  ought  to  be  done  to  the  approbation  of  all.  In  a 
case  of  this  kind,  therefore,  if  the  partners  do  not  agree  as  to  the  plan  of 
working,  or  as  to  any  of  the  necessary  operations  for  that  purpose,  the  jus- 
tice ought  to  determine,  under  the  advice  of  surveyors,  which  of  the  plans 
proposed  by  any  of  the  owners  is  the  best,*  and  should  keep  the  administra- 
tor to  his  duty,  or,  if  he  be  incorrigible,  dismiss  him  from  his  office  ;  for  the 
a]>pointing  an  interventor  at  the  expense  of  the  party  complaining,  which  we 
have  sometimes  seen  done,  is  a  severe  measure,  and  burdens  him  with  an 
additional  expense  ;  unless,  indeed,  it  happen  that  his  suspicions  are  unfound- 
ed, for  then  he  ought  to  be  made  to  pay  for  his  want  of  confidence. 

28.  In  deep  mines,  admitting  of  a  variety  of  works,  we  have  occasionally 
met  with  instances  where  the  partners  have  agreed  to  work  the  mine  by 
regions  ;  so  that  one  should  work  in  one  direction,  and  the  other  in  another ; 
or  where  they  have  taken  it  in  turn  to  work  upon  the  vein  at  alternate  peri- 
ods of  time.  Neither  of  these  plans  is  free  from  inconvenience  ;  the  first 
being  inconvenient  from  the  thefts  and  disputes  of  the  workmen  and  labour- 
ers ;  and  the  second,  from  the  parties  being  apt  to  work  out  the  vein,  and 
cut  away  the  pillars  of  support,  in  order  to  make  the  most  of  their  time  ; 
yet  they  serve  to  quiet  dbputes  between  the  owners ;  and  the  latter  plan, 
that  of  working  alternately,  is  a  correct  and  legal  one,  as  may  be  seen  by 
the  text  of  Ulpian  ;t  for  as  the  result  is  uncertain,  and  the  chances  of  each 
party  are  equal,  there  can  be  no  objection  to  its  justice  or  legality. 

24.  Proceeding  now  to  illustrate  the  mode  of  dividing  the  produce,  we 
find  it  referred  to  by  the  45th  ordinance  of  the  new  code,  which  agrees  with 
the  49th  of  the  old  ordinances,^  and  from  which  it  appears,  that  the  part- 
ners may  either  divide  the  ore  in  specie,  or  divide  the  silver  when  smelted 
and  refined.  If  the  former  plan  is  adopted,  the  division  should  be  made  by 
weight  or  measure,  the  ore  being  mixed  up  together  and  thrown  into  a  round 
heap,  and  each  party  being  allotted  his  share,  according  to  the  number  of 
bars  he  holds  in  the  mine.     But  if  the  ore  be  smelted  on  the  partnership 

•  Felic.  de  societ  cap.  28»  n   44, 45  et  48,  et  cap.  S7,  n.  29.    **  Opinio  €JaB  aaqnonda  eril, 
qui  magis  idooeam  rarectbnem  piopoimt.    L.  in  raficiando,  ff.da  danno  infaeto.'* 
t  L.  28,  ff,  comm.  divid. 
I  Law  6,  tit  18,  book  9,  Collection  of  Caatila,  cap.  49. 
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account,  each  partner  ought  to  take  Ins  share  of  the  silver,  upon  the  same 
principle.  The  ore,  until  divided,  should  be  kept  in  a  safe  place,  called  a 
gdUra  (a  shed),  and  no  one  of  the  partners  is  to  presume  to  take  away  any 
part  of  it,  under  pain  of  forfeiting  his  share  of  the  ore  to  the  other  partner 
or  partners,  and  as  much  more  as  the  value  of  that  share,  which  is  to  be  one 
half  to  the  exchequer  and  the  other  half  to  the  informer.  If  it  be  smelted 
on  the  partnership  account,  it  must  also  be  refined  on  the  same  account, 
under  the  penalty  decreed  against  those  who  shall  smelt  ore  and  sell  it,  or 
deal  in  it,  unrefined.  The  penalty  or  forfeiture  of  the  ore  above-mentioned, 
is  merited,  not  only  because  the  ofience  is  that  of  stealing  what  is  common 
property,*  but  also  because  it  is  to  be  presumed  that  ho  who  commits  such  a 
fraud  in  regard  to  the  ore,  would  also  commit  a  fraud  upon:  the  duties.  And 
although  the  penal  action  which  according  to  the  rules  of  law,t  "v^ill  hold 
against  a  partner,  who  by  ciaft  end  fraud  takes  what  is  common  property, 
without  the  consent  of  his  partners,  will  not  generally  hold,  if  he  has  done 
so  in  the  exercise  of  his  right  as  owner,  which  is  also  a  rule  of  the  Ouriaj 
and  founded  on  one  of  the  laws  of  the  Partida  \X  yet  the  contrary  is  the 
case  with  regard  to  the  mines  and  their  produce,  both  because  such  an  act 
18  prohibited  by  the  ordinance,  and  also  because  it  is  desirable  to  prevent 
one  partner  from  taking  the  rich  ores,  and  leaving  those  of  worse  quality  for 
the  others,  and  to  remove  a  fruitful  source  of  dispute  and  altercation. 

25.  We  have  ahready  hinted,  that  although  the  share  of  the  expenses  to 
be  borne,  and  of  the  produce  to  be  received  by  each  of  the  partners  in  the 
mine,  ought  to  be  proportioned  to  the  number  of  bars  or  parts  he  holds,  yet 
that  agreements  may  be  lawfully  made  to  a  different  effect,  as  in  other  kinds 
of  partnership.  Whence  it  follows,  that  it  is  lawful  for  one  partner  to  agree 
to  substitute  his  labour,  in  the  place  of  his  contribution  to  the  expenses,  the 
other  partner  contributing  the  whole  of  the  capital,  and  the  produce  being 
equally  divided.  And  should  any  question  be  raised  on  this  point,  the  pro- 
p  er  reply  would  be,  that  it  is  to  be  presumed  that  the  mdustry  and  labour  of 
the  one,  are  equivalent  to  the  money  of  the  other ;  but  if  it  should  be  re- 
joined that  they  are  unequal,  and  that  the  money  is  more  than  equivalent  to 
the  labour,  or  vice  versa,  the  question,  if  fairly  considered,  will  appear  to  be 
set  at  rest,  by  referring  to  the  different  nature  of  the  two  things  contributed, 
and  that  it  is  a  more  serious  thing  to  hazard  life  than  property,  as  is  laid 
down  by  Felicius,  upon  the  authority  of  Petrus  Ubaldis,  Nata,  Ludovicus, 
Fachineus,  Baldus,  Bomanus,  Menochius,  and  Socinus.    And  do,  if  one 

*  L.  45,  ff.  de  fart.  **  Si  socios  commanifl  lei  fartvm  fecerit  (potest  eDun  commnnifl  rei  far- 
tvm  facere),  mdabitate  dicendnm  eat  farti  actionem  competere." 

t  li.  45  et  51,  ff.  pro  sock) ;  '*  Merito  antem  adjectam  est  si  perfallaeiam,  d  doio  nuUo  amo- 
vUt  quia  cnm  sine  doIo  malo  fecit,  farti  non  tenetar,  et  sane  pleramque  credendam  est  eom  qai 
partis  dominas  est,  jare  potioa  sao  ati  qoam  farti  consiliam  ioire." 

I  Curia  Philipp.  lib.  1.    Ck>mmoroio  t«r  estre,  i.  companeros,  n.  21. 
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eontribuies  authoritj,  another  labour,  and  a  third  money ;  for  the  yolmitary 
choice  of  the  parties  most  measure  the  fsumess  of  the  agreement,  and  it  is 
impossible  to  lay  down  any  more  precise  rule.*  The  labour  of  attending  at 
the  mine  and  smelting  works,  and  looking  after  the  management  of  the  con- 
cern is  great,  is  combined  with  hascard,  and  is  yery  anxious ;  and  a  partner 
employing  his  labour  in  that  manner,  renders  the  mine  more  profitable,  and 
becomes  entitled  to  receive  the  same  compensation  which  would  be  allowed 
an  administrator,  and  thus  he  bring?  an  equivalent  for  the  capital  which  an- 
other partner  may  contribute  in  money.  And  as  is  remarked  by  the  laws, 
{he  labour  contributed  by  one  partner  is  sometimes  so  considerable  in  amount 
as  to  be  more  valuable  to  the  partnership  than  money ;  as  for  instance,  when 
one  partner  alone  undertakes  the  voyages  and  joumies,  and  encounters  all 
the  perils  in  his  own  person.f^ 

26.  So  also  it  is  lawful  to  agree  that  one  partner  shall  bring  the  nune 
into  the  partnership,  and  another  take  upon  himself  fhe  expenses,  dividing 
the  produce  equally  between  them  ;  so  likewise  if  one  furnishes  the  mine, 
and  another  the  labour  or  industry  ;X  in  which  latter  case  the  property  of 
the  mine  is  not  transferred,  but  remidns  in  that  partner  who  has  brought  in 
the  mine  for  the  purpose  of  working  it.  And  the  reasonableness  of  such  an 
agreement  is  evident  from  this,  that  th^  profit  may  prove  to  be  very  consider- 
able, and  that  the  party  who  furnishes  the  capitiJ  may  possibly  make  much 
more  gam  from  the  silver  produced  from  the  mine,  than  by  any  other  means  ; 
as  is  the  case  in  a  partnership  between  the  owner  of  the  soil  and  the 
cultivator.§ 

27.  After  these  considerations  on  the  divi»on  of  the  produce,  the  next 
point  is  to  inquire  how  many  mines  the  partners  may  hold  upon  one  vein^ 
acquired  by  means  of  registry  or  denouncement.  The  ordinances  of  the 
new  code  pass  over  this  point  in  silence,  and  theref(»re,  as  they  lay  down  no 
rule  contrary  to  the  32d  of  the  old  ordinances,  the  force  and  authority  of  the 
latter  still  renudn.[|  It  is  provided  by  this  ordinance,  ^^  that  if  there  be  a 
partnership  consisting  of  two  persons,  they  may  take  two  nnnes  upon  one 

*  FeliciiBy  de  societ  oap.  9,  n.  39.  Petme  UbaM.  m  traet  de  dvobu  fratr.  p.  4»  n.  3.  Nats, 
eons.  409,  n.  5.  Joseph  Lodor.  in  comm.  cane.  63,  n.  156.  Bald,  in  L.  si  nen  faerint,  n.  2,  ff 
pro  Boc.  Menoch.  de  arbitr,  caa.  125.  Socin.  consil.  2€5,  lib.  2.  Idem  Feliciai,  cap.  15,  n.  44, 
com  aliis  innnmer.  abi  pleniaaime  Coyarr.  Yar.  lib.  3,  cap.  2,  n.  2.  Gromez,  Tar.  res.  cap.  5, 
n*  5.  • 

t  I«w  4,  title  10,  part  5.  L.  29,  ft.  pro  eoc    "  Ita  coiri  ■ocietatem  poaae,  nt  nollioa  partaa» 

damn!  alter  sentiat  lacrum,  rero  commnne  sit,  Casioa  pntat :   qaod  ita  demnm  valebit  (at  et 

Sabinins  ecripsit)  ei  tanti  sit  opera  qnanti  damnom  est :  plenimqne  enim  lanta  eat  indoatrki 

■ocii  at  ploB  Bocietati  conferat,  qaam  pecaoia  :  item  bi  loloa  naviget,  8<xla8  peregrinetar.  peri- 

enla  aabeat  aolns."    §.  2.  Inatit.  de  societ, 

t  4*  et  ita,  InBt.  de  societ.  L.  SocietaB,  L.  cum  daobns,  $.  si  inooeonda.  ff.  pro  bocio.  Sottia^ 
de  jost.  et  jnr.  lib.  6,  qniBBt  6,  art  1.  yers.  qnin  vero. 

^  Felicias,  de  societ.  cap.  27,  n.  43.  cam  plaribna. 

H  Law  5,  tit.  13,  book  «,  ord.  32. 
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stake,  and  may  also  take  two  other  mines  upon  one  stake,  upon  the  same 
vein,  provided  they  leave  three  pertefiencias*  between  the  first  two  and  the 
other  two,  as  provided  by  the  ordinance  next  preceding  this,"  that  is  to  say 
the  31st  of  the  old  ordinances ;  ^^  and  if  there  be  more  than  two  partners, 
they  may  take  such  mines  in  partnership,  in  the  same  order,  and  if  they  shall 
have  purchased  them,  they  may  hold  them  agreeably  to  what  is  stated  in  the 
said  ordinance,"  that  is  to  say,  all  contiguous,  although  they  be  several  in 
number. 

28.  Don  Joseph  Saenz  de  Escobar,!  in  reference  to  these  two  ordinances, 
says,  that  a  space  of  three  mines  must  intervene  between  each  of  the  part- 
nership mines,  and  that  each  of  the  partners  is  bound  to  leave  this  interva 
of  three  pertenenaias,  it  being  a  sufficient  privilege  that  the  partners  should 
be  allowed  to  hold  three  or  four  more  mines,  leaving  these,  three  pertenenciaa 
between  each.  He  was  quite  sensible  of  the  difficulty  in  the  construction  of 
these  two  ordinances,  and  with  submission  to  any  better  interpretation,  stated 
the  opinion  he  had  formed,  which  we  respect  and  venerate  as  that  of  a  very 
learned,  practical  and  experienced  man,  and  one  of  whose  great  acuteness 
on  this  subject  we  are  well  aware.  Notwithstandmg  this,  the  letter  and 
spirit  of  the  old  ordinances,  now  under  consideration,  compel  us  to  give  the 
following  as  our  opinion. 

29.  That  is  to  say,  that  two,  three,  four  or  more  partners,  may  hold  two, 
three,  four  or  more  contiguous  mines ;  and  that  then,  leaving  a  space  of 
three  pertenencias  after  the  last  of  them,  they  may  take  two,  three,  four  or 
more  other  contiguous  mines,  according  to  the  number  of  persons  forming 
the  partnership.  This  is  no  new  doctrine,  but  is  according  to  the  strict  text 
of  the  ordinance,  which  permits  two  partners  ^^  to  take  two  mines  upon  one 
stake,  and  then  two  other  mines  upon  one  stake  upon  the  same  vein ;  and  if 
there  be  more  than  two  partners,  then  to  take  such  mines  in  the  same  pro- 
gressive order."  And  it  is  putting  a  forcible  construction  upon  the  ordinance, 
to  say  there  must  be  a  space  of  three  perteTieneiaa  between  each  of  tho  partner- 

.  ship  mines,  in  opposition  to  the  expression ''  take  two  mines  upon  one  stake 
and  then  two  other  mines  upon  one  stake,"  and  also  contrary  to  the  title  or 
inscription  in  the  margin  of  this  ordinance  in  the  old  Collection,  which  runs 
thus  :  ^^  That  two  contiguous  mines  may  be  taken  in  partnership,  and  then 
two  more,  leaving  the  space  of  three  pertenenciaty  and  if  there  be  more  than 
two  partners,  they  may  take  them  in  the  same  order."  And  it  would  be  im- 
possible to  have  two  mines  upon  one  stake,  and  then  two  more  upon  one  stake, 
or  to  take  two  contiguous  mines,  and  then  two  more  contiguous  mines,  if  thi^ee 
pertenmdas  must  be  left  between  each  of  the  partnership  mines ;  for  if  these 
three  perteneneias  were  left  between,  the  two  mines  would  not  be  contiguous, 
agreeably  to  the  title  or  inscription  above-mentioned,  nor  would  they  be  upon 

*  A  Mt  or  parcel  of  mining  groand,  of  diinanaions  aligned  by  law.    0«e  chap.  9.— TKnw. 
t  Sams,  Tratado  da  madidaa  da  minaa,  oap.  2,  n.  18  and  17. 
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one  stake,  as  the  text  of  the  ordinance  has  it,  but  they  would  be  separated 
from  each  other  by  the  intermediate  space  of  three  pertenendas. 

80.  When,  therefore,  the  ordinanpe  says,  "  Provided  they  leave  three  per- 
tenencias  between  the  first  two  mines  and  the  other  two,  as  provided  by  the 
ordinance  next  preceding  this ;"  it  must  necessarily  be  understood  that  three 
pertenencias  are  to  be  left  between  the  two  mines  which  are  contiguous  and 
upon  one  stake,  and  the  other  two  which  are  contiguous  and  upon  one  stake, 
precisely  in  the  same  manner  as  it  is  incumbent  on  an  individual  miner,  who 
cannot  hold  more  than  two  mines,  to  leave  that  space  between  them ;  and  so, 
if  there  be  three,  four,  five  or  more  partners,  observing  the  same  order  progres- 
sively ;  that  is  to  say,  they  may  take  three,  four,  five  or  more  mines  upon  one 
stake,  and  contiguous  ;  and  then,  leaving  the  intermediate  space,  they  may 
take  as  many  more,  according  to  the  number  of  partners.  Besides,  if  it 
had  been  the  meaning  of  the  32d  ordinance,  that  such  an  intermediate  space 
was  to  be  left  between  each  of  the  mines,  it  might  easily  have  been  so  ex- 
pressed, as  in  the  Slst,  which  refers  to  a  single  miner ;  instead  of  which, 
what  the  ordinance  declares  is  just  the  reverse,  namely  that  the  intermediate 
space  must  be  left  between  the  two  first  and  the  other  two,  as  if  each  two 
mines  were  to  be  taken  collectively. 

31.  Neither  is  the  allowing  two  partners  to  hold  four  mmes,  or  three  part- 
ners SIX  mines,  or  four,  eight  mines,  and  so  on  progressively,  by  any  means 
to  be  considered  a  privilege,  as  Don  Joseph  Saenz  would  have  it ;  being  in 
fact  no  more  than  a  fair  and  ordinary  right ;  and,  in  effect,  each  partner  has 
but  two  mines,  a  number  which  any  person  may  hold,  leavmg  three  per-^ 
teneneias  between  them.  Now,  if  one  person^  may  hold  two  mines,  it  is 
plain  that  each  of  the  partners  may  hold  that  number ;  and  therefore,  if 
the  partnership  consist  of  two,  they  may  hold  four  mines  ;  if  of  three,  six 
mines ;  if  of  four,  eight  mines,  and  so  on,  allowing  two  mines  for  each  part- 
ner ;  and  there  can  be  no  privilege  in  this,  nor  in  the  mines  being  permitted 
to  be  contiguous,  leaving  the  space  of  three  pertenencias  between  each  two, 
three,  four,  ,&c.  For  if  the  ordinance  allows  the  partners,  when  two  m  num- 
ber, to  hold  two  contiguous  mines,  and  two  more,  also  contiguous,  leaving  the 
space  of  three  pertenencias  between  each  two,  then  may  three,  four,  five  or 
more  partners  hold  a  proportionate  number  of  mines,  observing  the  same  rule 
of  arrangement.  And  although  the  ordinance,  in  reference  to  the  case  of 
there  being  more  than  two  partners,  says,  "  that  they  may  take  such  mines 
in  partnership,  in  the  same  order,*'  which  might  appear  to  mdicate  that  three 
partners  can  take  but  two  mines,  namely,  those  before  mentioned  and  previ- 
ously referred  to  ;  yet  the  expression,  "  such  mines,"  must  be  understood  in 
.  a  distributive  sense,  according  to  the  number  of  persons  concerned,  and  in- 
creasing progressively  as  that  number  increases. 

82.  It  should  also  be  borne  in  mind,  that  the  object  of  the  provision,  di- 
recting an  intermediate  space  of  three  pertenencias  to  be  left  between  the  two 
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mineB,  which  any  person  is  allowed  to  take  upon  one  and  the  same  vein,  is  to 
restrain  excessive  covetousness,  and  to  allow  of  other  persons  registering 
mines  npon  the  vein.  Now,  the  copartners  themselves  are  such  other  per- 
sons, and  they  are  not,  by  reason  of  their  being  partners,  to  be  regarded  as 
in  a  worse  situation  than  any  other  parties  ;  no  r  can  the  taking  more  mines 
be  treated  as  the  covetous  act  of  one  of  them  alone,  when  others  are  joined 
in  partnership  with  him.  Another  object  of  the  ordinance  is,  so  to  arrange, 
that  the  mines  shall  be  worked  to  a  greater  advantage,  and  that  the  vein 
shall  be  explored  at  intervals  ;  and  also  that  the  miner  shall  be  prevented 
from  altering  his  boundaries  at  several  points,  which  might  be  done,  if  each 
person  could  take  two  contiguous  mines.  But  there  can  be  no  doubt  that  part- 
ners may  work  to  much  more  advantage  than  individuals,  and  that. they  will 
work  upon  the  vein  at  intervals ;  and  it  will  also  be  their  business  to  keep  the 
boundaries  of  each  mine  correct  according  to  law. 

33.  Finally,  as  each  partner  may  hold,  in  his  own  person,  two  mines,  and 
as  the  partners,  if  they  be  two,  three  or  four  in  number,  are  owners,|?er  modum 
uniu8j  of  four,  six  or  eight  mines,  they  ought  not,  when  combined,  to  be  com- 
pelled to  do  more  than  is  required  of  an  individual  miner.  If  then,  a  single 
miner  is  bound  to  leave  the  usual  space  between  his  two  mines,  all  the  part- 
ners together,  who  are  interested  per  modum  unius^  need  only  leave  the 
Bpsce  of  three  perteneneias  between  each. four,  or  each  six,  or  each  eight  of 
the  mines  they  are  allowed  to  hold,  according  to  the  number  of  individuals. 

34.  The  question  may  also  be  raised  whether,  supposing  five  persons  have 
registered,  separately,  that  number  of  mines,  they  can  afterwards  form  a 
partnership  together,  and  enter  the  contract  in  the  register,  the  mines  being 
contiguous.  This  question  is  answered  by  referring  to  the  last  point ;  for,  if 
five  individuals,  separately,  may  register  five  mines,  contiguous  to  each  other, 
why  may  they  not  do  so  when  partners  ?  Or,  why  should  the  five,  as  part- 
ners, be  in  a  worse  condition  than  as  independent  individuals  ?  Much  more, 
when  we  consider  that  partnerships  are  so  much  privileged  and  so  much  to 
be  encouraged  ;  such  combinations  having  been  entered  into  in  working  the 
most  celebrated  mines  of  Europe,  and  aflfording  the  best  means  of  promoting 
the  active  working  of  the  mines,  and,  immediately,  of  benefiting  the  common- 
wealth and  the  crown.  Add  to  which,  that  if  any  miner  may,  by  purchasing 
the  three  intermediate  mines,  hold  five  contiguous  mines,  without  infringing 
the  ordinance,  why  should  not  the  partners  be  allowed  to  hold  half  their 
mines  contiguous,  and  then,  leaving  the  usual  space  between,  to  hold  an  equal 
number  also  contiguous  ?  Don  Joseph  Saenz  assures  us,  that  it  is  the 
practice  of  the  miners  to  invite  some  one  who-  appears  likely  to  be  an  easy 
neighbour,  to  take  the  mine  adjacent,  that  they  may  get  possession  of  so 
much  of  the  intermediate  space.*    With  how  much  more  reason  then,  may 

*  Saenz,  loc.  nbi  proxime,  n.  19. 
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one  partner  hold  a  mine  contigaous  to  that  of  his  fellow-partner,  leaving  the 
proper  space  between  those  two  mines,  and  the  two  others  which  they  are 
allowed  to  take  ?  We  shall  notice  in  its  proper  place,  the  artifice  resorted 
to  bj  miners  who  have  made  discoveries,  or  others,  to  get  possession  of  two 
contigaous  mines ;  for  the  consideration  of  which,  as  well  as  of  the  question 
whether  the  copartners  can  hold  several  mines  contignouslj,  when  acquired 
by  inheritance  or  donation,  as  they  can  when  acquired  by  purchase,  we  refer 
to  the  place  alluded  to.* 

85.  Having  considered  the  modes  in  which  a  mimng  partnership  may  be 
constituted,  and  the  rules  as  to  the  number  of  hands  necessary  to  be  kept  at 
work,  the  division  of  the  produce,  and  the  number  of  mines  the  partners 
may  hold,  we  proceed  to  consider  the  mode  in  which  a  mining  partnership 
may  be  dissolved  or  determined.  First,  then,  it  is  determined  by  one  of  the 
partners  renouncing  his  share,  and  not  choosing  to  proceed  with  the  works^ 
or  to  continue  his  contribution  to  the  expenses ;  in  like  manner  as  other 
partnerships  are  determined  by  renouncement.!  Second,  it  is  determined  by 
one  partner  selling  his  share  or  interest ;  for  aUhougfa  the  law  is,  that  the 
partnership  interest  cannot  be  ceded  or  transferred,  yet  this  is  to  be  under- 
stood of  partnerships  where  the  personal  services  of  the  party  are  looked  to 
for  the  purpose  of  trading,:^  or  in  business,  the  secrets  of  which  it  is  not 
proper  to  reveal,  as  that  would  deprive  the  other  of  the  profits ;  but  it  does 
not  hold,  where  there  is  a  common  subject  matter,  of  which  each  party  may 
cede  or  sell  his  share.^  And  in  practice,  in  all  the  nuning  districts,  shares 
in  mines  are  sold,  both  judicially  and  extrajudicially :  and  there  was  an 
instance  not  long  ago,  at  the  time  when  so  much  noise  was  made  in  New 
Spain,  by  the  bonanza  at  Bolanos,  of  the  one  third  share  in  a  mine  being 
sold  for  90,000  dollars,  the  whole  of  which  sum  was  returned  in  six  months, 
from  the  extraordinary  richness  of  the  mine.  This  mine  was  called  la  Ctmr 
quistay  and  was  the  first  discovered  upon  the  vein ;  and  shares  in  many  other 
mines  were  sold  at  the  same  time,  in  that  mining  district.  And  the  use  of  the 
mine  being  common  to  several  owners,  it  follows  of  necessity,  that  they  must 
be  interested  as  partners,  in  working  it,  and  in  sharing  the  ore  or  silver. 

86.  Third,  if  the  mine  be  left  insufficiently  worked,  or  be  forfeited  under 
any  of  the  penalties  of  the  ordinances,  then,  as  the  bufflness  is  at  an  end, 
the  partnership  is  determined.  || 

87.  A  partnership  also  determines,  in  general,  by  the  death  of  any  of  the 

*  Chap.  S,  ordinance  SI. 
'  t  ^.  4,  Inst,  de  aociet 

t  L.  19»  ff.  pro  aoc  **  Cum  enim  aoctatas  conteiiBa  contrahitnr,  sochia  mihi  ease  non  poteat, 
qnem  ego  aocinm  eaae  nolol"  Hebia  Bolanoa,  in  Cnr.  lib.  1,  comm.  terrest  4*  S«  &«  89*  "It 
being  eyident  that  the  partner  ia  choaen  on  accoant  of  hb  tmatworthinesa  and  Indnatry,** 

4  L.  14,  4. 8,  ff.  comm.  divid.  Leg.  68,  ff.  pro  aoe.  L.  66,  ff  de  reb.  ored.  I*  peoolt.  Cod.  &9 
pned.  et  aliia  rebns  minor, 

D  4-  6.  Inatit  de  aooiet    Feliotns  da  Soeiet.  e»p.  34,  per  tototm. 
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partners,  their  personal  services  bebg  looked  to,  as  observed  above,  on 
admitting  them  into  partnership  :*  bat  as  the  use  and  property  (»f  the  mine 
being  common,  the  heirs  must,  of  necessity,  succeed  to  the  possession,  as  the 
mine  cannot  otherwise  be  worked ;  and  this  is  the  case  with  regard  to  part- 
nerships in  the  collection  of  the  public  taxes  or  other  public  offices,  which 
Baldus  calls  (according  to  Felicius),  partner%hip  of  necesnty  :t  so  that  the 
heir,  although  he  be  not  a  partner,  not  having  been  chosen  such,  yet,  as  the 
law  observes,}  necessarily  succeeds  to  the  emolument,  or  responsibility. 
And  it  is  not  to  be  doubted  but  that  the  heir  succeeds  also  to  a  share  in  the 
common  subject  matter,  and  that  with  regard  to  mines,  the  impossibilicy  of 
their  being  enjoyed  otherwise  than  in  common,  necessarily  involves  a  tacit 
continuance  of  the  partnership  with  the  heirs,  and  has  the  effect  of  constitute 
ing  a  partnership  amongst  all  the  partners. 

38.  The  partnership  or  common  holding  is  determined  by  partition,  for  no 
one  can  be  compelled  to  continue  in  it.  Whereupon  will  arise  the  question, 
whether  the  mine  can  be  divided  into  material  parts,  allotting  a  number  of 
varas  to  each  paHner,  in  proportion  to  his  interest  in  the  mine  ;  whether,  for 
example,  supposing  that  there  are  three  partners,  each  may  have  aUotted  to 
him  the  space  of  40  varas j  which  is  the  third  part  of  the  120  varas,  consti- 
tuting the  whole  length  of  the  mine  ;  and  so  that  each  may  work  his  own 
share.  And  it  would  seem  that  there  is  no  difficulty  in  this.  First,  because 
this  is  the  manner  in  which  the  estates  of  miners  are  divided,  if  one  of  those 
who  are  jointiy  interested  call  for  a  partition.^  So  a  tree  or  rock  situated 
upon  the  confines  of  two  estates,  and  whether  fixed  to  the  soil  or  unattached, 
belongs  in  respective  shares  to  the  two  proprietors  ;||  and  in  case  of  dispute, 
a  partition  must  be  resorted  to.^  Secondly,  Escalona,  when  considering 
three  of  the  ordinances  of  Peru,  advocates  the  reasonableness  of  this  plan  of 
making  a  partition  in  mines,'upon  the  authority  of  Jason,  Ayora  and  others.** 

89.  By  the  first  of  these  ordinances  it  is  ordained,  "  That  when  there  is  a 
partnership  between  persons  interested  in  undivided  shares,  and  one  partner 
being  desirous  of  a  partition,  demands  to  have  one  made,  then,  whatever 
may  be  the  subject  matter,  the  other  shall  be  obliged  to  accede  to  the  request, 
and  the  judge  shall  compel  him  to  do  so ;  provided  that  he  who  makes  the 

*  ^.  6.  lofttit  eod.    "  Cartam  pereonam  »ibi  elegit** 

t  Felicias,  de  aociet  cap.  S3,  n.  19.  <*  Conclasio  sopra  poaCa,  et  ampliata,  qaod  societas  non 
transeat  ad  hsredes,  et  morte  extiognaCar,  declaratar  non  procedere  in  locietate  vectigaUDin,  sen 
alianiiii  pablicainin  foDCtioDam ;  et  ista  appellator  societas  Deoessitatis,  a  Bald,  in  L.  tam  dia»n. 
2.    Cod  pro  soe.  &c." 

1 1*  Temm,  68*  4*  in  heredem,  ff.  pro  soeio. 

4  Lm  inter  omnes,  Cod.  de  pried,  minor. 

y  L.  arixMT.  19»  ff.  comm.  diyid.  L.  8S,  ff.  pro  socio. 

T  L.  26,  fil  de  servit.  urban,  prasd. 

**  Eseaiona,  Gasopb.  lib.  %  p.  S,  cap.  1,  page  116,  tit  7,  eonceming  mines  snfBcientlj  woriced, 
5  aiid  6  ;  and  tit  S»  ooncenuiig  meamrements,  ordinance  S.  ■ 
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demand  sliall  make  the  partition  of  partnership  property,  and  that  the  other 
party  shall,  within  six  days,  make  choice  of  which  share  he  will  have :  and 
in  such  partition  no  more  shares  shall  be  made  than  there  are  partners  ;  and 
when  the  choice  is  made,  each  shall  hold  his  share,  and  the  partition  shall 
serve  him  for  a  title,  and  there  shall  be  no  farther  suit  on  the  subject,  nor 
shall  any  such  be  entertsuned  or  admitted ;  and  if  the  partnership  shall  con* 
sist  of  more  than  two,  he  who  demands  to  have  the  partition  made,  shall 
make  it,  and  the  other  two  shall  make  their  choice ;  and  if  such  others  shall 
not  agree,  the  mine  shall  be  divided,  and  these  others  shall  draw  lots  for  the 
choice ;  and  he  who  has  demanded  to  haye  the  partition  made,  shall  take  the 
share  which  remains  ;  and  if  either  of  the  other  two  shall  prefer  it  to  that 
which  has  fallen  to  him,  he  may  take  it  the  same  day,  but  not  afterwards  ; 
and  the  share  which  remains  shall  always  be  for  him  who  has  demanded  to 
have  the  partition  made." 

40.  By  the  next  ordinance  it  is  provided,  ^^  That  when  there  shall  be 
partners,  who  shall  hold  a  mine  in  undivided  shares,  and  one  of  them  being 
absent,  he  who  is  present  shall  work  the  mine  with  the  number  of  Indians 
prescribed  by  the  ordinance,  and  shall  find  no  ore,  the  ordinance  shall  be  ob- 
served which  provides,  that  after  the  expiration  of  two  months  he  shall  have 
it  for  his  own  absolutely.  In  this  case,  no  one  can  apply  to  have  the  mine 
adjudged  to  him  for  being  insufficiently  worked.  If  however  he  shall  work 
the  mine  with  the  number  of  Indians  proportioned  to  the  share  he  may  pos- 
sess in  it,  and  no  more,  he  will  thereby  fulfil  his  obligation,  as  far  as  concerns 
his  own  share,  but  the  share  of  his  partners  may  be  applied  for  by  any  per- 
son, as  insufficiently  worked :  and  if  it  shall  be  adjudged  to  such  person, 
the  partner  shall  be  obliged  to  make  his  election  whether  he  will  have  a  par- 
tition, within  ten  days  ;  and  if  they  shall  agree  to  divide  it,  it  shall  be  divid- 
ed, and  the  original  partner  shall  choose  which  share  he  pleases,  and  hay- 
ing once  chosen,  neither  of  them  shall  be  at  liberty  to  change,  and  there 
shall  be  no  deceit,  nor  sh^l  any  complaint  of  the  party  so  having  made  his 
choice,  be  listened  to ;  and  if  he  shall  not  make  his  choice  within  the  term 
prefixed,  they  shall  both  possess  the  mine,  pro  indivmoJ^  ^ 

41.  The  third  of  these  ordinances  directs:  ^^  That  when  it  shall  happen 
that  a  mine  has  to  be  divided  amongst  many,  by  reason  of  descent  or  pur- 
chase, the  measurement  shall  be  made  upon  the  surface  of  the  earth,  and 
shall  be  reduced  to  a  plane,  by  means  of  a  leyel.  Atid  that  as  soon  as  the 
partition  is  made,  on  whatever  account  it  be,  the  shares  shall  be  marked  out 
with  land  marks,  in  the  manner  directed,  &c." 

42.  It  is  eyident,  from  these  three  ordinances,  that  a  mine  may  be  the 
subject  of  partition,  and  that  it  may  be  worked  in  part,  and  in  part  denounc- 
ed for  being  insufficiently  worked ;  and  also,  that  the  shares  into  which  it  is 
divided  upon  a  purchase  or  descent,  ought  to  be  defined  and  marked  out 
with  land  marks,  so  that  each  part^  may  work  his  own  share  separately ; 
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and  as  the  law  of  the  Partida  sajs/  each  is  better  satisfied  with  his  riiaro 
when  he  has  it  to  himself,  and  he  arranges  it  better  and  makes  more  adywi* 
tage  of  it, 

48.  The  question,  moreoyer,  is  put  beyond  a  doubt,  by  two  other  ordin- 
ances of  Peru,  one  of  which  sanctions  the  taking  a  mine  of  15  vara»  in 
width,  if  it  be  a  waste  space  between  other  mines  ;t  and  the  other  fixes  the 
number  of  hands  to  be  kept  at  work  in  a  mine  of  60  vara%^  at  eight  Indians 
or  four  Negroes  ;  and  in  a  mine  of  30  varuM  or  under,  at  four  Indians  or 
four  Negroes  \X  whence  it  is  to  be  inferred  beyond  question,  that  tiie  mine 
may  be  divided  by  varM. 

44.  And  the  point  is  still  more  clearly  established  by  one  of  the  ordinan- 
ces of  Castile,  according  to  which,  any  person  may  apply  for  the  waste 
spaces  remaining  between  two  mines,§  which  are  often  of  a  smaller  number 
of  varaa  than  a  regular  mine,  for  these  waste  spaces  may  be  of  100,  80  or 
20  vara$j  or  more  or  less,  according  as  the  number  of  varas  to  spare  is  mor« 
or  less.  •  And  it  is  well  known,  that  in  practice,  the  waste  spaces  are  token 
possesion  of  in  this  manner,  as  we  have  ourselves  witnessed  in  the  mining 
district  of  Bolanos,  where  the  title  of  Zapopan  mines  was  given  to  them  ; 
and  also  in  other  mining  districts. 

45.  The  old  ordinaaces  allowed  80  or  100  vara$  only,  for  the  length  of  a 
.ailver  mine.jl  The  gold  mines,  also,  are  mines j  and  yet,  under  the  ordinaof 
ces  of  the  new  code,  those  taken  by  the  discoverer  can  only  be  80  varoB^ 
and  the  ordinary  ones  only  60  varoi  in  length,  and  one-half,  respectively,  ia 
width ;%  and  by  the  old  ordinances  they  were  of  still  smaller  dimenaons, 
that  is  to  say,  50  and  40  varai  respectively,**  so  that  a  mine  may  be  reallj 
such,  although  it  be  not  120  varoi  in  length.  And  if  the  law  itself  some* 
times  assigns  a  less  extent  to  mines,  so  may  their  dimensions  be  diminished 
apon  the  division  of  a  partnership,  agreeably  to  the  law.  And  finally,  tha 
length  of  120  varus  is  fixed  as  a  matter  of  favour,  and  the  object  is,  that 
tiiat  number  should  not  be  exceeded  ;  but  this  does  not  ])revent  the  miner 
from  contenting  himself  Tnth  less,  and  renouncing  the  rest. 

46.  Nor  can  it  be  urged,  with  any  effect,  that  this  would  occasion  confusion, 
or  that  as  different  fixed  stakes  would  be  set  up  in  the  mines,  thus  rendered, 
by  division,  less  than  the  regular  size,  it  would  be  easy,  by  entering  these 
pits,  to  gain  access  to  the  ore  belonging  to  the  adjoining  mine  owner ;  for  the 
same  thing  might  be  stud  of  the  waste  spaces  which  are  allowed  to  be  taken 

*  Law  1,  tit.  16,  pan  6. 

t  Ord.  1,  tit.  2,  coBcerntng  the  spacei  allotted  for  mines,  io  Escalon.  abi.  anp. 

%  Ord.  3,  tit  7,  concerDing  zoinea  inaafficiently  worked,  apnd  eond* 

f  Chap-  13,  ordinance  29 . 

I  L.  4,  tit  13,  book  6,  ord.  22. 

T  Chap.  9,  ordinanee  70, 

••  Ordinanee  76,  law  6,  tit.  13,  book  6.  * 
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between  the  different  mines,  and  yet  these  inoonTeniences  are  not  found  to 
occur,  for  if  a  party  registers  a  pit  upon  a  vein  and  upon  ore,  and  follows  it 
up,  then,  even  supposing  that  he  does  carry  on  his  works  within  the  limits  of 
some  other  owner,  he  becomes  entitled,  by  his  diligence,  to  the  ore  he  may 
raise/  And  there  is  no  fraud  in  a  case  of  this  kind,  fraud  being  imputed 
only  in  the  case  of  a  party  working  where  there  is  neither  a  yein  nor  ore, 
nor  any  appearance  of  it,  and  with  a  view  merely  to  take  advantage  of  the 
ore  of  a  neighbour,  by  mining  within  his  bouqdaries.  But  if  those  who  make 
partition  of  the  mine  proceed  with  regularity,  and  measure  out  the  ground  in 
varaBy  so  as  to  ascertain  what  is  the  share  of  each,  each  of  them  registering 
a  pit  upon  ore,  or  leaving  the  entrance  common,  it  is  precisely  the  same 
thing  whether  the  mine  contm  8  vara»  or  80,  provided  the  limit  of  extent 
fixed  by  law,  be  not  exceeded. 

47.  And  above  all,  as  it  is  impossible  to  lay  down  rules  for  all  cases  and 
in  all  matters,  the  aspect  of  which,  from  the  various  combinations  of  qualities, 
persons  and  incidents  which  occur,  varies  with  the  most  trifling  variations  in 
the  circumstances,  the  subject  must  be  left,  after  laying  down  the  above 
rules,  to  the  sound  direction  of  the  judges,  in  the  exercise  of  which,  it  must 
be  determined  whether,  under  such  or  such  circumstances,  the  metalliferou  s 
estate  will  conveniently  admit  of  divi^on,  or  not ;  as  is  laid  down  by  Felicius, 
upon  the  authority  of  Baldus  and  Decianus ;  and  if  it  will  not  admit  of  such 
division,  then  it  should  be  adjudged  to  one  of  the  partners,  and,  in  preference, 
to  him  who  holds  the  largest  share.  Or,  according  to  a  better  opinion,  for 
which  he  cites  Tiraquelo  and  Gapicius,t  they  should  be  admitted  to  bid  for  it, 
^vmg  a  preference  to  the  partner  who  holds  the  largest  share  ;  by  wluch 
means  the  inconvenience  of  obliging  the  parties  to  continue  the  common  hold- 
ing or  partnership  is  avoided,  whilst  die  adjudication,  or  the  better  plan  of  a 
judicial  sale,  preserves  the,  interest  of  the  partner  who  calls  for  a  pardtion, 
without  rendering  it  necessary  to  divide  the  property.  This  rule  is  likewise 
laid  down  in  the  CWia,  being  founded  on  the  law  of  the  Partida^  and  the 
civil  law,  and  it  is  also  illustrated  by  Ayora.:^ 

*  Chap.  14,  ordmance  80. 

t  Felicius  I  de  boc.  cap,  89,  n.  86.    *'  Secaodo  consideravit,  aa  res,  pata  foadafl,  commodajo 

patiatnr  divisionem,  quod  qaando  sit  declarat  Baldna,  in  L.  aanctmus,  Cod.  de  donaU  et  in  cap. 

1,  in  princ.  de  doob.  fratr.  de  nov.  benef.  inrest  et  Decian.  cons.  15,  n.  38,  Ub.  1,  et  erit  ista  de- 

daratio  judici  arbitrarie,  cum  certa  regnla  dari  non  possit,  et  si  videbit  commodam  non  pati 

divisionem  nni  erit  adjudicanda,  ut  per  Bartb.  io  L.  ad  officinal,  Cod.  comm.  divid.  Contra  banc 

Baitb.  opinionem  faciunt  tradita  a  Bald,  in  L.  aancimns,  Cod.  de  donat.  nam  Talt,  quod  si  res 

commode  dividi  non  possit,  praferatur  ille  qui  in  re  babet  majorem  partem  Yemm  a  Bartb.  opi- 

nione  non  est  recedendum,  et  est  intelligendnm,  Baldnm  loqai  quod  in  par  licitatione  solammo- 

do  preferatur  ille  qui  in   re  majorem  partem  babet,  ita  tradit  Tiraqnel.  de  jure  priroogen.  q. 

60,  n.  16.     Capidns,  dee.  86." 

t  Cnria,  lib.  1,  conun.  terrest.  \.  oompaneros  8^  n.  49,  L.  fin.  tit.  16,  p.  6.  L.  ad  offidnm,  Cod. 
comm.  divid.  Ajora  de  part^  p.  1,  cap.  8,  n.  SOt, 
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CHAPTER    VIII. 

OF  THE  FIRST  DISCOVERERS,  AND  THEIR  PRIVILEGE  OF  HOLDING  SEVE- 
RAL  MINES,  AN  ORDINARY  MINER  BEING  CAPABLE  OF  HOLDING  TWO 
ONLY,  UNLESS  ACQUIRED  BY  PURCHASE  OR  INHERITANCE,  UNDER 
WHICH  CIRCUMSTANCES  HE  MAY  HOLD  AN  UNLIMITED  NUMBER. 

ORDINANCES  XXII.  XXXI. 

XXU.  Also,  we  ordain  and  command,  that  the  person  who  shall  first  find 
or  discover  a  mme,  shall,  as  the  first  finder  or  discoverer,  be  the  first  to  make 
registry,  and  shall  enjoy  all  such  mining  pertenencia^  as  he  shall  stake  out, 
or  choose  to  stake  out,  upon  the  mines  and  veins  he  shall  discover,  or  shall 
have  discovered,  provided  that  he  shall,  within  ten  natural  days  from  the  time 
of  his  making  registry  of  such  mine,  stake  out,  declare  and  distinguish  such 
perteneneiaa  as  he  may  be  desirous  of  having  ;  and  that  he  shall  enjoy  the 
extent  of  space  which  properly  belongs  to  each  portion  staked  out,  through- 
out all  the  pertenencias  which  he  shall  so  stake  out  and  distinguish,  as  such 
discoverer ;  and  that  he  shall  be  obliged,  within  the  aforesaid  term  of  ten  days, 
to  stake  out  all  the  pertenenciaa  which  ho  shall  so  choose,  to  be  performed 
in  such  manner  as  he  shall  think  fit,  although  he  should  include  and  take 
within  his  boundaries  any  trial  pit  or  trial  pits  which  other  persons,  coming 
after  him,  may  have  made,  or  may  make ;  provided  he  first  set  up  a  fixed 
stake  in  each  of  the  pertenencias  he  shall  so  distinguish  and  take,  which  he 
shall  not  be  at  liberty  to  leave,  nor  shall  leave,  when  he  shall  stake  out  or 
idter  his  boundaries,  however  he  may  stake  out  or  alter  the  same.  And 
that  such  persons  as  shall  come  after  him,  shall  proceed  in  their  order,  to  stake 
out  or  alter  their  boundaries,  as  they  shall  from  time  to  time  discover  ore. 
And  that  when  they  shall  have  made  registry,  as  they  are  bound  to  do,  they 
shall  proceed  to  set  up  a  fixed  stake  in  each  of  the  pertenencias  they  may 
choose  to  take  and  distinguish,  within  the  term  of  ten  days,  as  aforestdd,  but 
after  the  expiration  of  the  first  ten  days  allowed  to  the  first  discoverer ;  for 
those  who  stake  out  a  mine,  are  always  to  have  ten  days  to  view  the  ground, 
and  to  take  all  such  pertenencias  as  they  shall  wish  to  have,  and  to  set  up  a 
fixed  stake  ;  but  they  cannot  disturb  or  enter  upon  the  pertenencias  which 
shall  have  been  already  staked  out,  because  all  the  pertenencias  and  bounda« 
ries  which  shall  have  been  taken  and  marked  out  by  those  who  shall  have 
first  set  out  stakes,  are  to  be  preserved.  And  if  two  or  more  persons  shall 
apply  to  have  their  boundary  stakes  set  out,  it  shall  be  ascertained,  in  a  short 
and  summary  manner,  which  of  them  applied  firet ;  and  he  who  shall  be  as- 
certained to  have  been  the  first,  shall  be  preferred,  saving  the  right  of  the 
other  party,  if  he  shall,  nevertheless,  claim  to  have  first  made  application 
te  have  such  stakes  set  out,  as  aforesaid. 

XXXI.  Also,  we  ordain  and  command,  that  the  first  finder  and  discoverer 
of  such  mines  may  take  as  many  stakes  and  pertenencias  as  he  chooses,  ob- 
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serving,  in  respect  to  the  same,  all  that  is  contained  in  the  ordinances  relat* 
bg  to  this  matter ;  and  that  he  maj  also  h^ld  and  possess  all  mines  and  per- 
ientncias,  how  many  soever  they  be,  which  he  shall  purchase  or  inherit,  or 
which  may  appertain  to  him  under  any  title  or  cause  whatsoever. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

I.  Of  the  regard  which  ought  to  be  paid  to  the  dicoverers  of  mines. 

9.  The  diacoferer  i»  the  person  who  finds  ore  in  the  ?ein,  alihougb  he  may  oot  open  the 

firat  pit  on  the  ground. 
9.  If  it  be  a  question  who  waa  the  first  discoverer,  it  ahal)  be  ascertained  in  a  snmmar]^ 

way,  the  right  of  the  losing  party  being  reserved. 
4.  If  two  different  persons  find  ore  upon  the  Toin  at  the  same  time,  U  might  appear  that 

they  would  reciprocally  prevent  each  other  from  being  diseoverera. 
ft.  This  perplexity,  however,  is  easily  got  over,  with  regard  to  the  mines. 
6,  7  and  8.  For  it  is  inferred,  from  two  of  the  ordinances  of  Peru,  that  each  party  aoqaires 

to  himself  the  privilege  of  a  disooverer,  although  some  preference  is  shewn  towards 

him  who  first  applies  to  the  justice. 
0  and  10.  The  same  rule  prevails  in  New  Spain,  except  that  no  preference  is  given  to  the 

party  applying  first ;  arguments  establishing  this  doctrine. 

II.  The  discoverer  may  take  as  many  mines  as  he  pleases,  under  certain  conditions. 

13, 13,  14  and  15.  The  old  ordinances  are  altered  by  our  text,  as  to  the  number  of  mines 
the  disooverer  is  allowed  to  take,  and  the  mode  of  taking  them,  as  he  may,  by  the 
present  law,  take  as  many  contiguous  mines  as  he  pleases,  taking  care  to  keep  a  proper 
number  of  hands  at  work,  and  observing  the  other  rules  of  the  ordinances. 

16.  Other  minen,  as  well  as  the  discoverer,  to  be  entitled  to  register  a  mine,  must  have 
discovered  ore,  and  most  set  up  a  fixed  stake  within  ten  days. 

17.  Of  the  order  to  be  observed  amongst  these  parties  in  granting  mmes ;  the  preference 
being  given  to  the  party  who  firet  applies  to  ihe  justice. 

18.  What  is  to  be  donewhen  several  parties  apply,  at  the  same  lime,  to  have  the  boundary 
takes  set  out. 

19.  No  ordinary  miner  can  take  two  contiguous  mines,  bat  any  person  may  bold  two  or 
more,  if  acquired  by  purehase. 

90,  SI  and  99.  It  is  resolved  and  proved,  that  any  person  may  also  hdd  several  mines,  if 
acqairsd  by  inheritanee  or  any  other  lusrative  title. 

COMMBNTART. 

1.  If  the  inTentora  of  arts  tending  to  the  common  benefit  of  socletj/  are 
justly  entitled  to  reward,  the  discoverers  of  mines,  the  precious  metals 
produced  from  which  are  the  main  spring  of  arts,  and  the  animating  spirit  of 
ecmimerce,  are  surelj  still  more  proper  objects  of  such  encouragement.  For 
rewards  so  bestowed,  besides  being  a  proper  return  for  the  labour  and  anxiety 
<^  the  discoverers,  have  the  further  effect  of  stimulating  others  to  search  tor 
yeiBS  and  mines,  on  which  the  general  prosperity  of  the  state  munly  de- 
peads.t 

*  Solon,  torn.  1.  de  jar.  Ind.  lib.  1,  cap.  16,  a  n.  36.    Polydor.  Vii^tilina^  ds  renm  invents- 


t  Agricola*  de  re  metalL  lib.  8.  page  56.  '^Ut  primo  vemsinventori  merium  rsferai,  et  csteras 
-^'"-—  excilstad  itudiam  qoiDrsndaram  Teaamm.^ 
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2.  The  subject  to  which  these  ordinances,  from  the  22d  to  the  Slst  inclu- 
sive, relate,  is  that  of  the  priyileges  of  the  first  discoverers.  In  which  the 
first  thing  to  be  noticed  is,  that  the  first  discoverer  is  "  he  who  shall  have 
first  found  or  discovered  the  mine  ;"  or,  as  the  ordinance  of  Peru  has  it,* 
"  he  who  has  first  found  ore  in  the  vein,  notwithstanding  that  some  other 
person  may  have  been  the  first  to  commence  making  trial  pits  ;"  (trial  pits 
made  by  way  of  trying  the  vein.)  And  our  own  ordinance  contains  a  like 
provision,  directing  that  the  first  discoverer  shall  take  out  such  pertenenaias 
as  he  shall  choose  to  have,  within  the  term  of  ten  days,  "  although  he  should 
include  and  take  within  his  pertenencias  any  trial  pit  or  trial  pits  which  other 
persons  coming  after  him  may. have  made  :"  for  the  first  discoverer  is  not 
the  person  who  opens  the  first  pit,  but  he  who  first  finds  ore.  He  who  opens 
the  first  pit  may  not  find  ore,  and  even  if  he  should  have  opened  the  pit 
after  discovering  ore,  yet  he  cannot  anticipate  the  discoverer,  or  divest  his 
right  of  making  registry  previous  to  any  other  person,  within  the  20  days 
fixed  by  the  ordinance.f 

3.  Supposing  that  two  or  more  persons  should  find  ore  at  different  parts 
of  the  vein  at  the  same  moment,  it  may  be  asked,  which  of  them  is  to  be  con- 
sidered the  first  discoverer  ?  This  question  is  not  touched  upon  in  the  ordi- 
nances of  the  new  code  ;  and  all  that  is  contained  in  the  old  ones:(  in  refer- 
ence to  it,  is  a  declaration,  that  if  two  or  more  persons  should  apply  at  the 
same  time,  it  shall  be  ascertained  in  a  short  and  summary  manner,  which  of 
them  was  the  first  finder  or  discoverer ;  and  that  he  who  shall  be  ascertained 
to  have  been  the  first  shall  be  preferred,  saving  the  right  of  the  other,  if  he 
shall  nevertheless  insist  that  he  was  the  first  finder.  But  this  is  a  distinct 
case  from  that  which  we  have  supposed ;  for  if  it  can  be  ascertsdned  which 
of  them  was  the  first  finder  or  discoverer,  the  preference  must  be  given  to 
him,  whether  upon  a  summary  or  plenary  trial,  and  even  although  they  should 
simultaneously  make  application  to  have  their  boundaries  marked  out.  But 
the  case  we  have  suggested,  is  that  of  their  having  both  found  ore  at  the  same 
moment,  so  that  it  cannot  be  made  out  who  was  the  first  discoverer,  which, 
although  of  frequent  occurrence,  is  within  possibility. 

4.  Did  we  depend  "on  the  civil  law  for  a  solution,  we  should  adopt  the 
opinion,  from  analogy  to  what  takes  place  under  similar  circumstances,  that 
each  would  prevent  the  other  from  becoming  entitled  to  the  privileges  of  a 
first  discoverer,  and  that  neither  of  them  ought  to  be  so  considered.  Thus 
a  legacy  given  t?  him  who  shall  first  ascend  the  Capitol,  is  prevented  from 
taking  effect,  it  two  persons  ascend  at  the  same  time,  so  as  to  make  it  im- 
possible to  ascertain  which  of  them  was  the  first.      So  if  given  to  him  who 

^  Old.  9,  tit.  1.  coDcerning  first  discoverers;  Escalona^  Gazopb.  lib.  2,  part*  2.  cap.  1,  page 
106. 

t  Chap.  6.  sup.  ord.  17, 

t  Ord.  21,  law  6,  tit  18,  book  6,  Collection  of  Castile. 


214  SPANISH  AND  MEXICAN-  LAW. 

shall  raise  a  monamenty  and  several  persons  rdise  monuments ;  and  so,  if 
given  to  the  eldest,  where  there  are  two  persons  of  the  same  age  ;  or  to  the 
greatest  friend,  where  there  are  two  persons  who  have  equal  claims  of  firiend- 
ship :  as  may  be  seen  by  reference  to  the  text  of  Ulpian,  and  those  who 
follow  him.*  It  would  follow  therefore,  that,  supposing  two  different  persons 
to  make  the  discovery  simultaneously,  neither  of  them  would  be  entitled  to 
the  privileges  of  a  discoverer. 

5.  But  the  solution  is  not  to  be  sought  amongst  these  subtilties  of  the 
Roman  civil  law.  For  the  reason  which  prevent^  the  legacies  from  taking 
effect  in  tje  above  instances,  is  the  testator's  not  having  fully  comprehended 
the  effect  of  the  condition,  he  having  had  one  single  person  only  in  contem- 
plation. But  the  object  of  our  laws  is  to  promote  the  working  of  the  mines, 
as  of  the  utmost  importance  to  the  public,  not  regarding  whether  the  discov- 
erers bo  several,  or  one  only  ;  and  it  would  be  very  far  from  reasonable  to 
determine,  that  the  mines  shall  remain  untouched,  and  the  labour  of  the 
discoverers  be  disappointed  of  its  due  reward,  merely  because  they  have 
hapj*ered  to  discover  the  vein  at  one  and  the  same  time.  We  must  there- 
foi  e  look  for  some  other  principle,  more  direct  in  its  application,  and  harmo- 
nising better  with  the  intention  of  the  ordinances,  upon  which  to  ground  the 
decision  of  this  question. 

6.  Such  a  principle  may  be  found  in  the  ordinances  of  Peru,  by  which  it 
is  provided :  "  That  if  two  or  more  persons  shall  find  ore  together  upon  the 
same  occasion,  he  who  shall  first  produce  the  ore  before  the  justice,  having 
previously  made  an  assay,  as  directed  by  the  ordinances,  shall  be  deemed 
to  be  the  discoverer ;  and  if  the  dispute  concern  a  single  vein,  the  other 
party  shall  be  at  liberty  to  set  up  his  stake  next  to  the  mine  allotted  to  the 
crown  ;  but  if  it  also  concern  another  vein,  he  may  make  his  choice  in  the 
manner  to  be  declared.*'! 

7.  This  declaration  is  .made  in  another  of  the  ordinances,  which  estab- 
lishes :  "  That  whoever  shall  discover  a  vein,  more  than  one  league  from 
any  >ther  mining  district,  shall  enjoy  the  rights  of  a  discoverer,  upon  that 
vein ,  but  if  he  shall  discover  another  vein  on  the  same  ground  within  that 
distance,  he  shall  have  a  mine  of  60  varas  at  any  part  of  it  he  pleases,  and 
if  he  shall  discover  other  veins,  he  shall  be  entiUed  to  have  that  space  upon 
all,  until  he  has  six  mines  of  sixty  varas  each  ;  and  every  one  who  shall  dis- 
cover new  veins  shall  have  the  same  privilege,  although  he  be  not  a  discov- 
erer of  a  new  mineral  tract,  up  to  the  number  of  five  mines ;  and  as  to  such 
others  as  he  may  acquire  by  staking  out  or  by  purchase,  regard  shall  be  had 
to  the  subsequent  ordinances,  which  treat  of  taking  more  than  the  allowed 
number  of  mines.     But  if  he  should  discover  other  mines  beyond  the  said 

*  L  si  faerint,  ff.  de  reb.  dab.  L.  dao  sunt  Ticii,  de  testam.  Intel. 

t  Ordin.  9,  tit.  1.  ooncerning^  first  ditcoTerart ;  EscaUma,  Oasoph.  lib.   2.  part.   S,  cap.  1, 
pag.  106. 


MINES  AND  MINING.  216 

space  of  one  league,  in  "which  he  shall  be  entitled  to  enjoy  the  rights  of  a 
discoverer,  such  mines  as  he  may  take  there,  or  may  be  granted  to  him  in 
that  character,  shall  not  be  reckoned  in  the  aforesaid  number,  either  with 
regard  to  him,  or  to  any  otiier  persons  who  may  discover  veins  in  such  new 
mineral  tract ;  except  that  they  shall  be  obliged  to  keep  them'  properly 
worked,  and  if  they  neglect  to  do  so,  the  ordinances  relating  to  mines  left 
insufficiently  worked,  shall  be  applied  to  them."* 

8.  These  two  ordinances  serve  to  shew,  that  if  there  be  different  veins  at 
less  than  one  league  distance  from  some  other  mining  district,  one  mine  may 
be  taken  upon  each  vein,  to  the  number  of  six  mines  ;  but  if  two  or  more 
persons  find  ore  upon  different  parts  of  the  same  vein,  he  who  first  produces 
the  ore  before  the  justice,  is  the  discoverer,  and  the  other  may  have  a  mine 
next  to  that  which  the  ordinances  of  Peru  direct  to  be  set  out  for  the  crown  ;t 
so  that  they  have  between  them,  the  two  mines  which  one  alone  would  have 
been  entitled  to,  had  he  been  the  sole  discoverer  ;  but  ho  who  exhibits  the 
most  diligence  in  producing  the  ore  before  the  justice,  enjoys  the  discover- 
er's mine,  exceeding  the  ordinary  ones  by  20  varaB  in  length  and  10  in 
width,  according  to  the  dimensions  assigned  to  the  mines  in  that  kingdom. 

9.  By  analogy  to  which,  it  may  be  inferred,  that  in  New  Spain,  where  a 
single  discoverer  is  at  liberty  to  take  as  many  mines  as  he  pleases,  measur- 
ing out  the  boundaries  in  whatever  direction  he  thinks  best,  the  same  right 
ought  to  be  enjoyed  to  an  equal  extent,  by  each  of  the  two  persons  who 
should  have  discovered  ore  upon  different  parts  of  the  vein,  at  the  same 
time  ;  which  may  be  done,  without  any  necessity  for  making  a  common  or 
partnership  concern,  as  equality  may  be  attained  by  making  their  choice 
separately,  eaeh  taking  his  principal  mine  upon  that  of  the  vein  where  he 
may  have  found  the  ore.  And  although  one  should  use  more  diligence  than 
the  other  or  others,  in  producing  the  ore  before  the  justice,  the  latter  ought 
not  to  be  prejudiced  by  his  being  thus  beforehand,  provided  the  application 
be  made  within  the  term  of  20  days,  allowed  by  the  ordinances  of  Gastile| 
for  making  the  registry,  as  no  delay  will  be  occasioned  thereby.  And  al- 
though, under  the  ordinances  of  Peru,  the  party  who  applies  first,  is  enti- 
tled to  an  additional  space  of  20  varas^  this  circumstance  is  of  little  mo- 
ment ;  for  in  New  Spain,  the  discoverer,  as  we  shall  explain  in  its  proper 
place  in  the  next  chapter,  is  entitled  to  an  equal  extent  in  all  the  mines  he 
selects.  And  m  the  case  of  their  disagreeing  in  making  the  choice,  the 
judge  must  bring  them  to  .an  understandmg,  either  by  drawing  lots,  or 
in  some  other  way. 

10.  This  doctrine  harmonises  well  with  the  grand  object  of  encoura^ng 
the  working  of  the  mines,  and  stimulating  the  subject  to  discover  them,  for 

*  Ord.  14 y  apad  eand.  nbi  proxime»  pAg,  107. 
t  Ord.  18,  apod  ennd.  pag.  108. 
t  Chap.  5,  ord.  17. 
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the  general  benefit  of  the  revenue  and  the  nation  at  large.  And  the  ex- 
tending the  right,  in  this  manner,  to  both  discoverers,  is  an  easy  means  of 
providing  for  the  interest  of  each,  and  makes  the  case  analogous  to  that  of 
two  creditors  having  instruments  of  the  same  date,  bj  virtue  of  which  they 
require  (according  to  several  authors,  who  reljr  on  some  important  texts*), 
an  equal  right  to  priority  in  respect  of  their  several  debts,  agidnst  the  thing 
pledged,  so  as  to  come  in  in  equal  shares,  or  in  proportion  to  the  amount  of 
their  debts.  This  is  also  agreeable  to  the  course  pursued  by  Scipio,  in  giv- 
ing to  two  persons  the  mural  crown,  which  he  had  promised  to  the  first  who 
should  ascend  the  walls  of  Carthage ;  and  to  other  instances  of  a  similar 
kind  which  might  be  cited,  of  persons  enjoying  some  dignity,  patronage  or 
ofEce,  in  common,  and  dividing  and  enjoying  the  emoluments  equally. 

11.  Dismissing  this  topic,  we  proceed  to  observe,  that  the  22d  ordinance 
directs,  that  the  first  disoverer  shall  enjoy  all  the  mining  pertenencias  which 
he  may  stake  out  and  distinguish,  but  subject  to  the  following  conditions ; 
first,  that  he  shall  make  registry  agreeably  to  the  ordinances  on  that  subject ; 
second,  that  he  shall  distinguish  the  pertenencias  he  is  desirous  of  having, 
within  ten  ten  days  from  the  time  of  making  registry  ;  and  third,  that  he  shall 
set  up  a  fixed  stake,t  in  each  of  the  pertenencias  he  shall  so  distinguish  and 
take.  These  are  conditions  which  it  is  indispensably  necessary  to  ob- 
serve, as  appears  from  the  word  provided^  in  the  ordinance,  which  imports  a 
condition,  and  that  the  party  is  not  to  enjoy  the  rights  of  a  first  discoverer, 
nor  to  have  the  pertenencias  he  fixes  upon,  unless  he  fulfil  the  conditions  pa^ 
ticularized.^  He  must  therefore,  within  ten  days,  set  up  a  fixed  stake  m 
each  of  the  mines  be  may  be  desirous  of  taking,  distingubhing  and  staking 
out  each  ptrtenencia  ;  and  he  cannot  claim  to  have  ten  days  for^each  mine, 
or  for  setting  out  the  limits  of  each  separate  mine,  for  the  ordinance  says 
^'  withm  which  (ten  days)  he  shall  stake  out,  declare  and  distinguish  ;"  and 
it  again  repeats : — ^^  he  shall  be  obliged,  within  the  aforesaid  term  of  ten  days, 
to  stake  out  all  the  pertenencias  which  he  shall  so  choose  ;"  and  further  on, 
it  adds :  ^^  after  the  expiration  of  the  first  ten  days  allowed  to  the  first  disco- 
verer ;"  in  enforcing  which  provisions,  the  object  of  the  ordinance  is  to  reap 
the  benefits  derivable  from  setting  the  mines  to  work,  and  to  provide  for  the 
interests  of  those  who,  coming  afterwards,  may  be  desirous  to  make  registry ; 

*  L.  si  fandng,  \.  si  dao.  ff.  de  pignor.  L.  idemqne,  ff.  qui  potiores  in  pignor.  hab.  Peregrions 
de  jar.  fisci.  2,  lib.  6,  tit.  6,  n.  85.  Gomes,  in  L.  45,  Taar.  d.  8.  Carrasco,  ia  LL.  Beoop.  cap. 
11,  n.  182.  Barbo8a,inL.  1,  p.  2,  n.  8,  ff.  de  lolnt  matrim.  apad  qoes  ionameri:  etapad 
Acosta,  de  priy.  cred  in  pr»f.  ad  reg.  3,  n.  3,  4, 5  et  91. 

t  Tiw  fixed  stake  is  the  denomination  given  to  the  principal  pit  of  the  mine,  from  which  the 
works  are  commenced,  and  which  b  never  to  be  abandoned  npon  any  anbaeqaent  demafcatioa 
or  alteration  of  the  boandariea. 

t  Jaxta  ea  quas  cam  plaribas  tradit  Antanez,  de  donat,  lib.  1,  prael.  2, 4  1»  a  n.  26.  Salgado, 
de  reg.  protect,  p.  4,  cap.  12,  n.  89  et  40.  Conditio  inducit  formam  in  lege  :  Molina,  de  primo- 
gen  lib^  2,  cap.  11,  n.  12,  Tiraq.  de  retract.  §.  87,  gloss.  2,  n.  28.  Gatierr.  Fiact  lib.  8»  qasBSt. 
62,  n.  5. 
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and  therefore,  Id  order  to  prevent  their  heing  delayed  by  the  first  discoverer, 
it  fixes  that  period  for  the  whole. 

12.  With  respect  to  the  preference  given  to  the  first  discoverer,  this  ordi- 
nance follows  the  21st  of  the  old  ordinances,  altering  the  31st  of  those  ois 
dinances,  under  which,  neither  the  first  discoverer  nor  any  other  person  could 
take  more  than  two  mines  upon  one  vein,  and  even  those  were  not  to  be  con- 
tiguous, but  must  have  a  space  of  three  pertenencias  between  them,  unless 
acquired  by  purchase  ;  in  which  case,  the  owners  might  hold  several,  even 
though  contiguous.*  As  then,  the  ordinance  under  consideration  authorises 
the  discoverer  to  take  as  many  mines  as  he  thinks  proper,  it  follows  that  tibe 
Slst  ordinance  above-mentioned,  is  varied,  both  in  respect  to  the  number  of 
mines  allowed  to  be  taken,  and  to  their  relative  situation,  namely  that  they 
may  now  be  either  contiguous  or  apart,  at  the  pleasure  of  the  discoverer. 

13.  That  the  rule  of  the  old  ordinance  is  varied  as  to  the  number  of  mines 
allowed  to  be  taken,  appears  from  this  that  a  grant  is  made  to  the  discoverer, 
of  any  number  he  pleases,  and  therefore,  by  one  of  the  first  rules  of  law,t  ^^  ^ 
not  excluded  from  any  one  ptrtentncia  upon  the  vein.  And  he  is,  therefore, 
at  liberty  to  take  the  whole  vein,  and  to  work  it,  provided  he  set  up  a  stake 
in  each  mine,  keep  the  requisite  number  of  hands  to  work  in  each,  and  attend 
to  the  other  directions  of  the  ordinances  ;  for  if  he  lay  out  his  money  upon 
mines,  and  work  them  on  his  own  account,  he  is  likewise  fairly  entitled  to  en- 
joy all  the  benefit  himself;  and  such  is  the  manner  in  which  Agricola  treats 
this  question,  in  two  places  where  he  considers  the  subject,  j: 

14.  It  follows  also,  that  it  is  varied  as  regards  the  relative  situation  of  the 
mines ;  fcr  the  observation  incidentally  made  by  Don  Joseph  Saenz,§  that 
the  first  discoverer  may  certainly,  under  the  Slst  ordmance  of  the  new  code, 
take  more  than  two  mines  upon  the  same  vein,  but  that  he  must  leave  the 
three  pertenencias  between,  is  evidently  contrary  to  our  22d  ordinance,  which 
in  an  ample  and  almost  redundant  manner,  grants  to  the  first  discoverer, 
^'  all  such  wimng  perteneneias  as  he  shall  stake  out,  or  choose  to  stake  out," 
and  entitles  him  ^^  to  distinguish  such  perteneneias  as  he  may  be  desirous  of 
having,"  **  as  he  shall  think  fit,"  without  requiring  him  to  leave  any  inter- 
mediate space  between  one  mine  and  another,  but  leaving  it  to  his  own  choice 

*  Law  6»  tit  18,  book  6,  Collection  of  Castile,  ord.  21  and  81, 

t  €ini  dich  omoe  nihU  exeladit 

t  Agricola,  de  re  melallica,  lib.  4  page  60.  *•  Alicnbi  denique  jus  totina  alicnjoa  loci,  riTQli% 
▼ailecnlia  aliisqae  terminia  definiti  tribuitur  nno  domino."  Et  pag,  62,  *'  Uni  aatem  domino  U- 
citUD  eat  poaaidere  nnam  integram  fodin«  aream,  duai,  tres,  plareave  :  nnnm  integrum  cunica- 
Inm  ant  plnrea  :  modo  jaaaia  legum  metallicaram  et  decretia  magiatri  metallicornni  obteraperet, 
qnia  qni  aoloa  fiicit  iropenaaa  in  fodinaa,  ai  faertnt  metallia  feenndsB,  Bolna  exeia  frnctara  capiat." 

4  Saens.  Tratad,  de  medidaa  de  minaa,  cap.  9,  n.  18  :  *  Hence  it  follows,  that  tbe  Slst  or- 
dmance of  tbe  new  code  bas  repealed  tbe  old  ordinance  concerning  new  diacoverenr,  by  author* 
iiiaf  tli«iii  to  take  nofe  tkan  two  minea  apon  one  rein,  leaving  thr«e  pertinenena  between." 

28 


218  SPANISH  AND  MEXICAN  LAW. 

to  select  ihexn,  and  therefore  aathorbing  him  to  take  them  either  contigaoos 
or  separate,  as  he  pleases. 

15.  It  is  trae,  that  the  81st  ordinance  of  the  new  code  says,  that  the 
first  discoverer  may  hold  as  many  mines  as  he  pleases,  observing  all  that  is  con- 
tidned  in  the  ordinances  relating  to  this  subject ;  whence  D(xi  Joseph  Saei^ 
seems  to  infer,  that  the  81st  of  the  old  ordinances  ought  to  be  observed  with 
regard  to  the  intermediate  space  to  be  left,  although  not  with  regard  to  the 
number  of  the  mines  allowed  to  be  taken ;  but  this  is  contrary  to  the  letter 
of  our  22d  ordinance^  which  uses  the  most  extensive  and  redundant  form  of 
expression.  And  as  this  and  other  ordinances  of  the  new  code,  treat  of  the 
larger  number  of  nunes  and  priority  of  choice  allowed  to  the  first  discover- 
ers, it  is,  no  doubt,  to  these,  and  the  observance  of  their  provisions,  that  the 
Slst  refers,  and  by  no  means  to  the  81st  of  the  old  ordinances,  which  is 
wholly  repealed  by  the  22d  ordinance,  now  under  consideration,  in  favour  of 
the  first  discoverer,  whom  it  empowers  to  take  a  larger  number  of  mines,  by 
means  of  registry,  and  also  to  take  them  contiguous,  without  being  obliged 
to  leave  the  intermediate  space  of  three  mines. 

16.  The  ordinance  next  proceeds  to  speak  of  the  other  persons  who  may* 
come  after  the  first  discoverer,  and  directs  that  they  shall  set  up  stakes,  or 
alter  their  boundaries  in  their  order,  "  as  they  shall  discover  ore ;"  which 
implies,  that  they  cannot  take  mines,  or  set  out  or  alter  their  boundaries,  un- 
less they  shall  have  discovered  ore  in  the  pit  registered  as  the  principal  pit.* 
The  ordinance  also  imposes  on  them  the  ctame  obligation  of  setting  up  a  fixed 
stake  in,  and  measuring  out,  each  mine,  within  ten  days,  but  does  not  author- 
ise them  to  trespass  upon  pretenencias  already  staked  or  measured  out  by 
other  persons ;  for  the  very  object  of  defining  the  boundaries  of  a  mine,  is 
to  prevent  disputes  of  this  kind  between  neighbours  ;t  and  he  who  has  first 
measured  out  and  occupied  a  particular  spot,  is  in  a  better  situation  than 
the  other. 

17.  After  the  first  discoverer  has  measured  out  his  boundaries,  the  rule  to 
be  observed  with  regard  to  all  other  persons,  as  to  such  new  discoveries,  is, 
that  they  shall  have  their  boundary  stakes  set  out  in  the  order  in  which  they 
make  application  for  that  purpose,  so  that  it  is  the  diligence  of  the  party  in 
applying  first,  which  entitles  him  to  a  preference  over  the  others ;  which  is 
as  proper  a  mode  of  apportioning  out  the  vein  as  could  be  adopted.  In 
Peru,  j:  the  rule  is,  that  the  discoverer  shall  declare  upon  oath,  what  persons 
were  smking  trial  pits  on  the  ground,  at  the  time  of  his  discovering  the  vein ; 
and  if  any  of  them  apply  within  80  days,  the  judge  is  to  give  them  a  mine 

•  See  chap.  5,  ord.  17,  as  to  registiy, 

t  Agricol.  de  re  metall.  lib.  3,  pag.  60.  "Area  cigiuqm  fodiiia  ideo  termiiiifl  deicribhnr,  m 
lis  oriatnr  inter  fodinamm  yicinamm  donainoe." 

t  Ord.  6,  tit  1,  oonceniiiig  diaoorem ;  Eactlooa,  Ga»iph.Iib.  i,  p.  S,  oap.  1,  pag.  106  and 
106. 
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of  sixty  varas  in  extent,  in  the  order  in  which  they  shall  make  application. 
And  if  the  discoverer  shall  have  forgotten  any  one  of  them,  who  shall  prove, 
by  two  witnesses,  that  he  was  making  trials  at  the  time,  he  shall  enjoy  the 
same  rights  as  the  others. 

18.  If  two  or  more  persons  (proceeds  our  ordinance),  shall  apply  to  have 
their  boundary  stakes  set  out,  it  shall  be  ascertained,  in  a  summary  way, 
which  of  them  applied  first,  and  he  shall  be  pert'erred ;  saving  the  rights  of 
Buch  others  as  shall  nevertheless  claim  to  have  made  the  first  application,  to 
be  determined  upon  a  plenary  trial.  This  case  appears  to  involve  some  dif- 
ficulty, and  can  only  occur  when  the  application  to  set  out  boundaries  hae 
been  made  verbally,  for  the  proper  way  of  making  it  is  by  petition  to  the 
justice  in  writing ;  the  question,  who  has  made  the  first  application,  will  there- 
fore be  determined  by  referring  to  the  time  of  presenting  the  petition,  the 
day  and  hour  of  which  should  be  noted  in  the  register,*  as  the  standard  de- 
termining  the  order  of  priority,  in  which  different  parties  may  measure  out 
their  mines.f  This  case  differs  from  that  proposed  in  the  2l8t  of  the  old  or* 
dinances,  which  speaks  of  two  persons,  both  of  whom  clium  to  be  the  first 
discoverers ;  in  which  case  it  is  to  be  ascertiuned,  in  a  summary  way,  which 
of  them  was  first ;  saving  the  right  of  the  other,  to  be  determined  upon  a 
plenary  trial,|  as  before  observed  in  n.  8. 

19.  We  have  stated  above,  that  the  31st  of  the  old  ordinances  is  repealed 
in  favour  of  the  first  discoverer,  by  the  22nd  ordinance  of  the  new  code  ; 
and  we  now  add,  that  it  is  also  annulled,  as  respects  him,  by  the  81st  of  the 
new  ordinances,  which  authorises  the  discoverer  to  take  all  such  stakes  or 
perteTiencias  as  he  pleases,  observing  the  rules  of  the  ordinances.  But  as  to 
other  persons,  not  being  first  discoverers,  the  31st  of  the  old  ordinances  still 
applies ;  its  effect  being,  that  no  person  shall  hold  moro  than  two  mines  upon 
the  same  vein,  acquired  by  re^try  or  denouncement,  and  that  such  two 
mines  must  have  an  intermediate  space  of  three  mines  between  them  ;  but 
not  so  as  to  mmes  purchased,  which  may  be  held  contiguous,  even  though 
several  in  number.  The  reason  is  this,  that  if  the  party  purchase  them,  they 
are,  necessarily,  regular  mines,  and  sunk  to  the  requisite  depth ;  and  it  is 
evident,  that  his  object  in  taking  them  is  to  work  them  and  raise  the  ore,  and 
that  he  is  not  merely  instigated  by  an  avaricious  desire  of  occupying  a  large 
space,  to  exclude  others  altogether  from  the  ground. 

20.  The  first  discoverer  being  capable  of  holding  several  xmnes,  either 
contiguous  or  apart,  when  acquired  by  inheritance,  it  has  been  made  a  ques- 
tion, whether  any  other  miner  can  hold  such  mines  under  the  same  circum- 
stances.   The  opinion  of  Don  Joseph  Saenss  is  to  the  contrary  ;§  but  we 

^  Chap.  5»  0. 12. 

t  Chap.  11,  ord.  25,  infnu 

I  Law  6,  title  13,  book  6,  Collection  of  Cas^e,  ord.  21. 

4  D.  Joieph  Sans,  IVatado  de  medidai  de  minai,  cap.  2,  n.  16. 
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have  not  been  Me  to  make  out  the  grounds  on  which  this  opinion  rests,  nor 
ean  ire  discover  any :  for  although,  in  the  31st  ordinance  we  are  treating  of, 
the  words  ^'  shall  inherit,"  apply  to  the  discoverer,  to  whom  alone  the  ordi- 
nace  refers,  it  does  not  follow  that  other  miners  are  incapacitated  from  hold^ 
ing  any  mines  that  may  descend  to  them ;  for  if  they  can  take  them  by  way 
of  purchase  or  exchange,  or  other  onerous  title,  why  should  they  be  disabled 
from  taking  them  by  way  of  legacy,  donation,  inheritance  or  any  other  lucra- 
tive  title  ? 

21.  The  Slst  of  the  old  ordinances  does  not  contain  the  words  ^^  shall  in- 
herit,'' in  reference  to  the  first  discoverer,  and  yet  we  do  not  hedtate  to  say, 
that  even  when  this  ordinance  was  in  force,  incapacitating  the  discoverer 
from  holding  more  than  two  mines,  and  those  separately,  like  any  other  per- 
son, unless  acquired  by  purchase,  our  opinion  would  nevertheless  have  been 
that  he  might  still  have  held  them,  if  acquired  by  inheritance ;  and  so  of  any 
other  miner.  For  were  it  not  so,  parties  would  be  deprived  of  the  benefit 
fhey  might  derive  from  a  gift  or  bequest  of  the  mine,  if  made  to  them ;  de- 
scendants would  be  rendered  incapable  of  taking  what  they  would  otherwise 
mherit  from  their  ancestors,  and  parents  what  they  would  succeed  to  from 
their  children ;  and  all  this  without  any  ordinance  expressly  ordering  it  so. 
The  same  reasoning  then,  will  apply  to  this  ordinance  of  the  new  code,  for 
neither  that  nor  any  other  ordinance  prohibits  the  holding  several  mines,  if 
acquired  by  descent ;  nor  does  it  intend  when  laying  down  rules  for  a  dis- 
coverer, to  make  the  permission  granted  to  him  operate  to  exclude  all  others* 

22.  This  therefore  being  a  casus  omissusj  the  construction  most  favour- 
able for  the  miners  should  be  adopted ;  and  if  a  mine,  transferred  by  a  lu« 
erative  title,  have  been  sunk  to  the  depth  of  three  estados^  as  required  in  a 
mine  when  sold,  or  if  the  obligation  to  sink  to  that  depth  be  a  concomitant 
of  the  transfer,  the  object  of  the  ordinances,  so  fiir  as  they  seek  to  promote 
{he  exploring  and  working  of  the  vein,  is  accomplished ;  and  their  other 
aim,  that  of  restraining  covetousness,  cannot  here  come  in  question :  as  tiie 
transfer,  if  by*^,  is  a  liberal  act ;  and  if  by  inheritance,  either  a  necessary 
or  a  liberal  one.  And  there  is,  in  fact,  more  covetousness  in  accumulating 
a  number  of  mines  by  purchase,  than  by  inheritance  ;  for  m  the  case  of  a 
purchase,  the  money  is  laid  out  in  the  anxious  desire  to  obtain  more,  but 
where  property  is  acquired  by  a  lucrative  title,  there  is  no  motive  but  the 
liberality  of  the  donor  or  testator,  or  the  necesmty  of  the  legitimate  heir 
succeeding,  by  reason  of  his  consanguinity.  We  see  .that  the  miners,  to 
avoid  encountering  unpleasant  neighbours,  persuade  some  other  person  to 
register  the  ground  adjacent  to  their  mine,  which,  when  sunk  to  the  depth  of 
three  estados,  they  purchase  at  a  small  price.  This  is  a  very  common  prac- 
tice, and  there  is  nothing  to  prevent  it,  for  the  vendor  and  purchaser  respec- 
tively, merely  avail  themselves  of  the  rights  they  are  entitled  to  under  the 
ordinance,  which,  permits  the  selling  a  mine  when  duly  restored  and  sunk 
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to  the  proper  depth.  There  is  no  doubt,  however,  that  through  this  deidce 
of  making  purchases  at  a  small  price,  an  opportunity  is  a£forded  for  the  in« 
dnlgence  of  coyetonsness,  inrhich  is  not  the  case  when  the  mine  is  acquired 
by  donation,  inheritance  or  bequest.  Besides,  there  is  no  prohibition  against 
giving,  bequeathing  or  leaving  a  mine  to  descend  to  the  heir ;  nor  are  the 
miners  who  have  more  than  two  mines  upon  one  vein,  prohibited,  either  ex- 
pressly or  by  implication,  from  acquiring  others  by  a  lucrative  title  ;  partic- 
ularly as  transfers  of  the  latter  class  generally  proceed  from  the  ties  pf 
blood,  affection  or  merit. 


«♦«• 


CHAPTER   IX. 

OF  THE  LENGTH  AND  BREADTH  OF  MINES,  AND  IN  WHAT  MANNER  THEY 
MUST  BE  TAKEN.— OF  THE  FIXED  STAKE,  WHICH  ALL  PERSONS  ARE 
BOUND  TO  ADHERE  TO  IN  THEIR  MINES.— OF  THE  DISCOVERER^S  RIGHT 
TO  A  LARGER  EXTENT  OF  GROUND  IN  ALL  THE  MINES  WHICH  HE  SHALL 
ORIGINALLY  FIX  UPON.— IT  IS  SHEWN  THAT  THERE  MAY  BE  DIFFERENT 
FIRST  DISCOVERERS  IN  RESPECT  OF  DIFFERENT  VEINS  IN  ONE  AND  THE 
SAME  MINERAL  TRACT. 

ORDU^ANCES  XXIH.  LXX. 

XXm.  Also,  we  ordain  and  command,  that  any  person  who  shall  have 
discovered,  or  shall  discover  any  new  mine,  and  shall  have  mad^  re^try,  as 
directed  by  the  last  ordinance,  shall  enjoy  a  space  of  160  varas  in  length 
upon  the  vein,  and  80  in  width  ;  and  if  he  shall  wish  to  measure  out  Uie 
said  space  of  160  varas  and  80  varasj  crosswise  upon  the  vein,  he  shall  be 
at  liberty  to  do  so,  in  such  manner  as  he  may  find  most  convenient.  And  it 
is  declared,  that  after  the  first  discoverer  shall  have  distinguished  the  perter^ 
eneias  he  chooses  to  take,  within  the  aforesaid  ten  days  allowed  him  for  that 
purpose,  no  other  person  shall  be  entitled  to  have  the  boundaries  set  out,' 
nor  to  set  out  their  boundaries,  until  after  the  expiration  of  a  further  period 
of  ten  days,  that  he  may  define  the  limits  of  the  pertenenciaa  he  chooses  to 
take,  as^first  discoverer ;  in  doing  which  he  must  not  leave  his  fixed  stake, 
and  must  not  prejudice  any  other  person  or  persons,  on  either  side  of  him, 
who  may  occupy  mines  which  they  have  sunk  and  registered  before  him  ; 
and  those  who  shall  have  taken  after  the  first  discoverer,  or  shall  thenceforth 
take  mines,  may  proceed  to  take  and  work  their  mines  and  pertenencias  ; 
and  each  of  the  mines  taken  after  those  of  the  said  discoverer,  shall  be  120 
varas  in  length,  and  60  in  width,  which  space  may  be  taken  crosswise  upon 
the  vein,  or  as  it  shall  seem  best,  provided  they  do  not  leave  their  fixed 
stake,  and  do  not  prejudice  other  persons. 
LXX.  Also,  we  ordain  and  command,  that  the  first  discoverer  of  such 
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mines  or  Streamworks  of  gold,  shall  take  and  have  a  space  of  80  vara$  in 
length,  and  40  in  width,  which  they  may  take  as  they  shall  deem  best ;  and 
those  who  shall  come  after  them  shall  take  and  have  a  space  of  60  varas  in 
length  and  30  in  width,  which  they  shall  also  take  as  they  shall  deem  best ; 
and  in  every  other  respect  they  shall  observe  all  that  is  contained  in  the 
aforesaid  ordinances,  with  regard  to  silver,  under  the  penalties  thereby  lim- 
ited. 


CONTENTS  OF  THE  OOMBIENTARY  ON  THESE  ORDINANCBS. 

1  and  2.  Of  the  length  and  breadth  of  the  mines  in  New  Spain  and  Peni. 

3  and  4.  The  privilege  of  taking  a  larger  space  of  groond,  allowed  to  the  discoyerer,  ex- 
tends to  all  the  mines  he  may  take. 

5.  The  right  to  this  privilege  has  not  been  weakened  or  destroyed  by  the  omission  or  ne- 
glect to  exercise  it. 

Oy  7,  8  and  9.  An  instance  from  the  mining  district  of  £1  Monte,  confirming  oar  opinion ; 
with  a  statement,  in  substance,  of  the  petition  presented  by  the  discoverer,  and  of 
the  superior  government  of  Mexico. 

10.  This  privilege  applies  to  the  mines  which  the  discoverer  takes  as  such,  and  not  to 
those  he  may  acquire  by  any  other  title. 

11.  Privileges  of  the  discoverer  in  Peru. 

12  and  13.  The  length  of  the  mine  may  be  taken  either  upon  the  ooarse  of  the  vein  or 
across  it. 

14.  This  doctrine  confirmed  by  the  opinion  of  Saenz. 

15.  The  diver^ties  noticed  in  the  course  of  different  yeins,  make  it  necessary  that  this  lib- 

erty should  be  allowed. 
16  and  17.  Of  the  varieties  in  the  course  of  different  veins,  some  being  deep,  some  spread- 
ing, some  carved,  &o. 

18.  In  Peru,  the  length  of  the  mine  roast  be  taken  along  the  coarse  of  the  vein :  and  why  ? 

19,  20  and  21.  A  fixed  stake  defined,  and  its  importance  in  preserving  order  amongst  the 

different  mines,  shewn. 

22.  The  mode  in  which  land  is  measured,  differs  from  that  pursued  in  measuring  mines. 

23.  The  discoverer,  in  tracing  his  boundaries,  must  not  prejudice  his  neighboors. 

24  and  25.  There  may  be  several  discoverers  in  the  same  mineral  tract,  each  upon  his 
own  vein. 

26.  Modification  of  this  doctrine  as  to  Peru. 

27,  28  and  29.  It  is  not  the  practice  in  New  Spain  to  set  out  a  mine  for  the  crown,  nor 

does  it  seem  for  the  interest  of  the  sovereign  to  do  so ;  he  is  at  liberty  howerer,  as 
supreme  lord,  to  take  any  namber  he  pleases. 


COMMENTARY. 

1.  Having  iUustrated,  under  the  preceding  ordinances,  the  preference 
allowed  to  the  first  discoverer  in  registering  and  measuring  out  any  number 
of  mines  he  pleases,  whether  lying  contiguous  or  apart,  we  next  proceed  to 
inquire  what  niunber  of  varas  each  mjoing  pertenencia  should  occupy. 

2.  Under  the  old  laws  and  ordinances,  the  discoverer,  or  any  oiher  per- 
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BOD,  flught  take  a  space  of  100  varas  in  length  and  50  in  width.*  After* 
wards,  the  discoverer  was  allowed  120  varas  in  length  and  60  in  breadth,  all 
other  persons  remaining  entitled,  as  before,  to  100  varas  in  length  and  50  in 
breadth.f  These  laws  are  altered  by  our  28d  ordidance,  which  assigns  to 
the  discoverer  a  space  of  160  varas  in  length  and  80  in  breadth,  and  to  all 
other  persons  120  varas  in  length,  and  60  in  breadth.  In  Peru,  the  discov- 
erer's mine  is  80  varas  in  length,  and  that  of  an  ordinary  miner,  60  ;  each 
of  them  being  one  half,  respectively  in  breadth  ^  The  above  applies  to  sil- 
yer  mmes,  but  as  to  gold,  our  70th  ordinance  allows,  for  the  discoverer's 
mine,  80  varas  in  length,  and  for  that  of  an  ordinary  miner,  60  ;  and  one 
half,  respectively,  in  breadth,  for  each  of  them ;  our  70th  ordinance  herein 
altering  the  old  ordinance,  which  confined  them  within  more  narrow  limits. § 

S.  The  first  question  which  suggests  itself  is,  whether  each  of  the  mines 
which  the  discoverer  is  empowered,  by  the  22d  and  81st  ordinances  of  the 
new  code,  to  take,  is  to  be  160  varas  in  length,  and  80  in  width,  or  whether 
the  first  mine  only,  chosen  by  him,  is  to  be  of  these  dimensions.  The  an- 
swer to  which  is,  that  the  dimensions  of  160  varas  in  length  and  80  in  breadth, 
may  be  assigned  to  all  the  mines  which  the  discoverer  may  select  at  the 
time  of  restoring  the  vein,  or  within  ten  days  after,  such  a  privilege  being 
conferred  by  the  express  terms  of  the  ordinances.  This  will  appear  from 
the  words  of  the  22d;  *^  Provided  that  he  shall,  within  ten  natural  days 
from  his  making  registry  of  such  mine,  stake  out,  declare  and  dbtinguish 
such  pertenencias  as  he  may  be  desirous  of  having,  and  that  he  shall  enjoy 
the  extent  of  space  which  properly  belongs  to  each  portion  staked  out, 
throughout  all  the  pertenencias  which  he  shall  so  stake  out  and  distinguish 
as  such  discoverer."  And  also  from  those  of  the  81st ;  ^^  That  he  may  take 
as  many  stakes  and  pertenencias  as  he  chooses,  observing,  in  respect  to  the 
same,  all  that  is  contained  in  the  ordinances  relating  to  this  matter." 
Whence  it  is  plain  that  all  the  mining  pertenencias  he  takes,  are  taken  in  the 
^character  of  a  discoverer,  and  that  each  may  be  of  the  dimensions  allowed 
to  the  discoverer,  by  the  23d  ordinance/ 

4.  This  ordinance,  referring  to  the  ordinance  preceding,  fixes  the  dimen- 
sions at  160  varas  in  length  and  80  in  width ;  making  no  distinction  whether 
one  mine  or  several  be  taken.  Since  then,  the  mattor  referred  to  must  be 
c<Hiffldered  as  included  in  that  from  which  reference  is  made,||  and  since 
also,  where  the  law  itself  makes  no  distinction,  none  such  can  properly  be 
taken,^  it  clearly  follows,  that  the  discoverer  is  entitled  to  assign  these  di- 

*  Law  4,  §  4,  tit.  18,  book  6,  Collection  of  Castile, 
t  Law  5,  tit  18|  book  6,  ord.  22, 

t  Vide  ebap.  8,  np.  n.  S  and  9,  and  Eacalona,  Gazop.  lib,  2,  p.  2,  cap.  ]» tit.  1,  ord.  9,  and 
OTd,  1,  tit  4,  oonoerniDg  the  spaces  allotted  for  mines. 
§  Ord.  76,  law  5,  tit.  13,  book  6. 
R  Relatnm  est  in  reierente. 
T  '*  Ubi  lex  MO  dlstingnit,  nee  nosdistingnere  debemas."    Qntierrez,  lib.  8.    Praot  qiwit. 
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mensions  to  all  and  each  of  die  mines  he  may  select  After  indicating  what 
these  dimensions  are  to  be,  the  ordinance  adds^  that  no  one  shall  require  to 
have  the  boundaries  set  out,  or  set  them  out,  until  after  ten  days,  during 
which  time  the  discoverer  shall  have  '^  defined  the  limits  of  the  perteneneioi 
he  chooses  to  take  as  first  discoverer"  of  the  mine  or  vein.  As  therefore, 
he  is  at  liberty  to  tak^  several,  the  same  rule  of  measurement  must  extend 
to  all ;  for  as  there  are  several  things  to  be  defined,  the  manner  in  irhich 
they  are  to  be  defined  under  this  dhrection,  must  be  the  same  for  one  and 
all.*  And  it  is  evident  from  another  provision,  ^^  And  each  of  the  mines 
taken  after  those  of  the  said  discoverer,  shall  be  120  varas  in  length  and  60 
in  width,"  that  those  which  the  discoverer  may  have  previously  taken,  are 
supposed  to  be  of  different  and  more  ample  dimensions. 

5.  The  buct  of  its  not  being  usual  for  the  discoverer  to  take  several  mines 
of  more  than  the  ordinary  dimensions,  does  not  take  from  the  authority  of 
tlus  law,  which  is  general,  and  is  not  liable  to  be  affected,  by  the  caprice  of 
the  subject ;  nor  is  it  a  sufficient  ground  to  deprive  persons  of  their  legal 
rights,  that  other  persons  have  omitted  to  exercise  those  rights,  the  omission 
depending  on  neglect,  and  not  upon  any  defect  of  right ;  for  had  the  ordinance 
been  cited,  with  a  demand  to  have  it  observed,  no  resistance  could  have  been 
made  to  the  claim.  The  non-usage  of  a  beneficial  law  or  privilege,  does  not 
annul  it  or  weaken  its  force,  unless,  when  an  opportunity  of  exercising  it  hag 
occurred,  it  have  been  formally  renounced,  or  unless,  when  its  fulfilment  has 
been  demanded,  the  contrary  have  been  enforced.  To  maintain  a  right,  it 
is  sufficient  that  there  be  capability  or  power  of  exercising  it ;  and  such  will 
be  found  to  be  the  doctrine  of  Garcia,  who  lays  it  down  nearly  in  these  very 
words,  upon  the  authority  of  Paulus,  Angelus,  Felinus,  Platea,  Jason  and 
Innocencius.f 

6.  The  reason  of  the  practice  having  been,  as  it  appears,  not  to  apply  for 
more  than  one  discoverer's  mine,  is  probaby  to  be  found  in  the  inability  of 
the  discoverer  to  undertake  the  expense  of  keeping  a  larger  number  at  work ; 
but  it  by  no  means  follows,  that  his  title  to  the  privilege  conferred  upon  him 
by  the  ordinance  is  weakened,  should  he  think  proper  to  demand  it.  We 
are  not  aware  whether  this  right  has  ever  been  denied,  when  brought  in  ques- 
tion, but  we  do  happen  to  know  that,  in  the  viceroyalty  of  the  Archbishop 
Don  Juan  Antonio  de  Yizarron,  Don  Joseph  de  Bustamante  having  denounc- 
ed the  Yizcayna  vein,  in  Real  del  Monte,  as  having  been  insufficiently  wotk- 

16,  n.  47.  VeU,  diasert  6,  n.  1,  et  diaert.  29,  n.  19.  Garc.  de  nobilit  gloas.  S,  §.  1,  n.  25. 
Salg.  de  retent  p.  2,  oap.  10,  n.  32.  L.  non  dbtingaemas,  ff.  de  recept.  arbit  L.  praaeB,  ff. 
de  offic.  prasid. 

*  ''Determinatio  reepiciens  plora  detenninabilia  debet  ea  perifonniter  determinare.*'  Salgad. 
de  retent  p.  2,  cap.  20,  4.  1,  a.  9,  cam  plaribna.  L.  ai  legatarias,  4.  l,  ff.  de  r.  j.  L.  jam  hoc 
jure,  ff.  de  Tolg.  et  papiL  sabstit. 

t  Garcia,  de  nobUit  gloes.  6,  n.  87.    P.  Snares,  de  le^.  lib.  8,  cap  84.  b.  6  et  7.  • 
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ed,  permission  was  granted  to  him,  upon  application  for  that  purpose,  and 
under  the  advice  and  opinion  of  Don  Domingo  Yacarcel,  minister  of  the 
chancery  of  Mexico,  a  person  of  great  judgment  and  learning,  and  of  known 
experience  in  these  matters,  to  assign  the  dimensions  of  160  varaa  in  length 
and  80  in  width,  to  each  of  the  new  mines  which  he  should  discover  in  driv- 
ing the  adit  of  the  Yiscajna  vein. 

7.  The  order  issued  to  Bustamante  bears  date  the  1st  of  June,  1789,  and 
is  countersigned  by  Don  Joseph  de  Gorraez  ;  and  it  states  the  denounce- 
ment, and  the  second  of  the  conditions  proposed  by  Sustamante,  which  runs 
thus  :  ^'  Secondly,  that  your  excellency  would  be  pleased  to  declare,  and  to 
grant  me  the  use,  property  and  benefit  of  all  the  veins  which  may  be  found 
throughout  the  whole  length  of  the  said  adit  by  me,  my  heirs,  or  those  who 
shall,  through  me,  become  possessed  of,  or  work  the  said  adit,  agreeably  to 
the  rules  governing  this  matter,  in  the  81st  and  82d  ordinances  of  the  new 
mining  code.  For  which  purpose,  and  in  reference  to  the  time  when  it  may 
please  God  that  I  should  meet  with  them,  in  any  part  of  the  said  work,  I  do 
hereby  register  the  same  before  your  excellency,  conformably  to  the  aforesaid 
ordinances,  and  so  that  it  shall  not  be  necessary  to  make  a  new  denounce- 
ment, upon  each  occasion  of  my  finding  new  veins,  but  that  this  denounce- 
ment shall  serve  for  all  veins  that  may  be  found  there,  from  time  to  time ;  it 
being  understood  that  no  person  shall,  for  the  future,  be  at  liberty  to  work 
any  vein  in  the  space  extending  from  the  commencement,  or  mouth  of  the 
adit,  in  a  straight  line,  to  beneath  the  pits  of  the  Yizcayna  vein  (upon  which 
vein  I  do  hereby  particularly  denounce  all  the  pits  which  shall  not  have  been 
kept  properly  at  work,  as  directed  by  the  ordinance}  ;  and  not  only  through- 
out the  whole  length  of  the  aforesaid  adit,  but  also  for  the  space  of  160  vor 
ras  in  length  and  80  in  width,  in  each  mine  which  I  shall  discover,  on  either 
aide  of  the  sud  adit,  and  in  which  I  shall  set  up  a  fixed  stake  ;  which  di- 
mensions I  set  forth  merely  as  a  form,  and  as  the  proper  extent  of  each  mine, 
but  without  w*aving  my  right  to  the  whole  length  of  the  said  adit,  from  the 
pits  of  the  Yizcayna  vein  aforesaid,  agreeably  to  the  ordinances  above-men- 
tioned, providing,  that  the  first  discoverer  (as  I  shall  be  in  respect  to  the 
Tcins  I  may  meet  with)  shall  enjoy  all  the  mines  he  may  choose  to  take,  and 
shall  stake  them  out  in  such  manner  as  he  shall  think  best.  As  then,  the 
adit  aforesaid  is  to  proceed  in  a  straight  line  till  it  reaches  a  point  beneath 
the  pits  of  the  Yizcayna  vein,  it  will  serve  as  a  fixed  stake  for  all  the  veins 
which  may  be  found  upon  its  course  ;  and,  as  the  first  discoverer  is  permitted 
to  place  his  fixed  stake  wherever  he  pleases,  and  to  measure  from  it  a  space 
of  160  varas,  it  is  evident,  that  for  every  vein  which  may  be  found,  160  va- 
rag  may  be  measured  off  on  one  side  of  the  adit,  and  the  same  number  on 
the  other,  so  that  one  mine  shall  be  measured  off  upon  each  side,"  &c. 

8.  That  part  of  the  order  which  refers  to  the  second  condition  is  as  follows : 
*  I  also  declare  the  aforesaid  Don  Joseph  Bustamante^  to  be  the  discoverer 

29 


229  SPANISH  AND  MEXICAN  LAW. 

of  all  the  new  reins  which  he  may  find  throughout  the  course  of  the  sud  adit, 
and  that  he  may  therefore,  agreeably  to  the  31st  and  82d  ordinances  of  the 
new  code  aforesaid,  take  as  many  pertenencias  as  he  may  think  proper,  ob- 
serviDg  in  respect  thereof,  all  that  is  contained  in  the  ordinances  which  relate 
to  that  subject ;  for  which  purpose,  deeming  them,  as  I  do  from  henceforth 
deem  them,  to  be  registered  and  denounced,  I  do  adjudge  them  to  him  :  and  I 
grant  him  authority  to  take  such  fixed  stakes  as  ho  shall  think  proper,  from 
the  commencement  or  mouth  of  the  adit,  in  a  right  line,  to  beneath  the  pits 
of  the  Vizcayna  vein  (which  is  the  vein  he  most  particularly  denounces),  and 
to  measure  out  the  aforesaid  space  of  160  varas  in  length  and  80  in  width, 
for  each  mine  ;  understanding  that  this  is  to  be  the  case  with  respect  to  new 
veins  only,  which  shall  not  have  been  previously  discovered  ;  but  not  with  re- 
spect to  the  abandoned  mines  upon  the  Vizcayna  vein,  the  dimensions  of 
which  latter  shall  be  120  varas  in  length  and  60  in  width  only,"  &c. 

9.  From  this  precedent  (which  unites  all  the  qualifications  required  by  the 
great  Bacon,*  being  a  deliberate  decision  of  the  viceroy,  given  under  the 
advice  and  opinion  of  a  minister  of  as  much  experience  and  understanding  as 
any  who  have  flourished  in  New  Spain),  it  is  to  be  inferred,  first,  that  the 
ordinance  was  understood  in  its  proper  and  extended  sense,  not  only  by  the 
person  making  the  application,  who  was  a  very  experienced  miner,  but  also 
by  the  judges ;  and  secondly,  that  as  Don  Joseph  Bustamante  clidmed  and 
was  allowed,  the  privilege  of  assigning  the  dimensions  of  160  and  80  varaSf 
to  each  of  the  nunes  he  might  take  upon  the  new  veins,  so,  were  other  dis. 
coverers  to  asserts  their  claims,  the  privilege  would  be  extended  to  them  also ; 
and  consequently,  that  all  the  mines  selected  by  the  discoverers  within  ten 
days  from  their  first  making  registry  of  a  new  vein,  ought  to  be  of  the  full 
dimensions.  That  this  is  the  meaning  of  the  otdinances  does,  in  fact,  abun* 
dantly  appear ;  for  not  only  is  it  so  expressed  in  the  new  ordinance,  but  the 
old  ordinance  also,  under  which  the  discoverer  could  take  but  two  mines 
leaving  an  interval  of  three  mines  between,t  permitted  the  dimensions  then 
allowed  to  discoverers'  mines  to  be  assigned  to  each,  without  making  any  dis* 
tinction,  in  that  respect,  between  the  first  and  second. :( 

10.  We  must  notice  however,  that  this  privilege  is  granted  to  the  discover* 
er  personally,  in  consideration  of  his  diligence  ;  which  appears  from  the  words 
of  the  ordinance ;  ^^  Any  person  who  shall  have  discovered,  or  shall  discover, 
shall  enjoy  160  varaSy  &c.;"  shewing  that  the  grant  is  made  to  him  person- 

*  Bacon,  de  Venilamlo.  de  jastitia  oniversali,  apborismo  27.  '<  In  exemplb  plarimiim  in- 
lerest  per  qaas  mannt  transierint,  et  transacta  aint,  ai  enim  apnd  scribaa  tantam,  et  mioiatros 
joatititt  ex  cnraa  curin,  absqao  notitia  manifesta  anperiornm  obtinaerim,  ant  etiam  apod  enror- 
aro  magistrnm,  populom,  conculoanda  auDt,  et  parvi  facienda.  Sin  apad  seoalorM  aut  jadice9» 
ant  cnriaa  principalea  ita  sab  ocnlis  poaita  faerint,  at  necesse  fnerit  ilia  approbatioae  jndicnm 
faltem  Ucita  miinita  faiaae,  plaa  dignationia  habent" 

t  Ord.  81,  law  5,  tit  1^  book  6,  Collection  of  Castile. 

t  Old.  tti  law  6. 
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all  J,  and  as  a  reward  for  the  merit  of  the  discoverj.  And  as  the  ordinance 
aesigns  the  term  of  ten  days  for  selecting  the  mines,  the  right  ceases  at  the 
expiration  of  that  time/  after  which,  or  in  default  of  anj  other  of  the  requi- 
sites enumerated  in  tho  preceding  ordinances,  any  mines  which  he  may  ac* 
quire,  whether  by  purchase  or  otherwise,  must  be  of  the  ordinary  extent, 
and  no  more. 

11.  All  that  we  have  stated  applies  to  New  Spain  (where  the  ordinances  of 
the  new  code  are  the  laws  by  which  the  working  of  the  mines  is  regulated)  ; 
but  by  no  means  to  Peru,  by  one  of  the  particular  ordinances  of  which  king- 
dom it  is  directed  ;  "  That  the  discoverer  of  a  vein  may  take  a  mine  of  80 
var as  in  length  and  40  in  width,  at  any  part  he  may  choose  ;  and  also  an- 
other mine  of  60  varas  in  length  and  30  in  width,  provided  there  be  one 
mine  between  them.f"  Notwithstanding  this,  the  discoverers  are  allowed 
several  privileges  in  that  kingdom,  such  as  that  of  taking  these  two  distinct 
mines,  or  altering  their  boundaries  in  the  direction  towards  which  the  vein 
inclines,  even  after  a  year  has  expired,J  with]|others,  as  may  be  seen  by  ref- 
erence to  the  same  ordinances. 

12.  Having  ascertained  the  number  of  varas  which  the  discoverer  or 
other  miners  are  respectively  entitled  to  take,  we  will  next  observe,  that  the 
23d  ordinance  declares,  that  "  The  discoverer  shall  enjoy  a  space  of  160 
varas  in  length  upon  the  vein,  and  80  in  width  ;  and  if  he  shall  wish  to 
measure  out  the  said  space  of  160  varas  and  80  varas,  crosswise  upon  the 
vein,  he  shall  be  at  liberty  to  do  so,  in  such  manner  as  he  may  find  most 
convenient. — ^And  the  others  may  take  the  120  varas  in  length  and  60  in 
width  crosswise  upon  the  vein,  or  as  it  shall  seem  best ;"  which  are  the 
same  terms  as  are  employed  by  the  22d  of  the  old  ordinance8,§  in  reference 
to  the  form  in  which  the  number  of  varas  it  assigns  for  the  length  and 
breadth  of  a  mine  are  to  be  laid  down. 

13.  Whence  we  perceive  the  error  of  those  who  conceive,  that  from  the 
first  words,  "  a  space  of  160  varas  in  length  upon  the  vein,"  the  length  of 
the  mine  must  be  measured  along  the  course  of  the  vein ;  for  under  all  the 
ordinances  above  referred  to,  the  space  of  160  and  80,  or  of  120  and  60 
varas  is  allowed  to  be  taken  across  the  vein,  or  as  the  miner  shall  find  most 
convenient,  or  deem  best.  And  the  26th  expresses  it  still  more  plainly, 
**  Each  one  taking  the  number  of  varas  he  ought  to  take,  wherever  he  may 
thihk  proper  or  deem  best ;"  which  is  equivalent  to  saying  that  the  length 
or  breadth  may  be  taken  in  any  direction,  right  or  oblique,  at  pleasure. 

14.  Don  Joseph  Saenz,  in  his  "  Tratado  de  medidas  de  minasy'  estab- 
lishes the  same  doctrine,  shewing  that  this  is  one  of  the  circumstances  in 

*  L.  mortao  bove,  f.  hoc.  lermoDe,  ff.  de  V.  B. 

t  Ord.  9,  titl,  concerning  discoyerers;  Eeoalona,  Gazoph.  lib.  2,  p.  9,  cap.  1,  pag.  106. 

t  Ord.  8,  Escalona,  nbi  proxime. 

\  Law  5.  dt.  19,  book  6,  ord.  S2. 
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ivhich  the  measurement  of  mines  and  of  land,  differ  ;  the  latter  being  nsor 
ally  measured  upon  the  four  principal  points  of  the  compass,  whilst  mines 
may  be  measured  upon  any  of  the  o2  points,  at  the  pleasure  of  the  miner, 
iv'ho  is  authorised  by  the  orditjances  to  measure  out  the  number  of  varas^ 
allowed  to  the  mining  pertenencia^  either  upon  the  course  of  the  vein,  across 
the  vein,  or  otherwise,  as  he  shall  think  best  ;*  and  be  adds,  that  the  course 
of  the  vein  itself  is  generally  subject  to  yariation.  In  another  placef,  he 
gives  a  mechanical  illustraiion  of  the  subject,  by  suppo^g  a  tambour  frame 
to  be  taken,  without  any  cross  piece  (^atraveaano')^  and  made  in  the  form  of 
a  parallelogram,  twice  as  long  as  broad  ;  which  is  the  form  both  of  the  dis- 
coverer's and  of  an  ordinary  mine,  the  length  of  these  being  160  and  120 
varaSy  and  the  width  one  half,  respectively.  He  then  fixes  a  nail  in  a  table, 
to  represent  the  fixed  stake,  and  by  changing  or  varying  the  position  of  the 
frame  in  every  possible  way,  first  to  one  side  and  then  to  the  other,  first 
towards  one  comer  and  then  towards  another,  and  alternately  nearer  or  far- 
ther from  the  nail,  but  always  keeping  the  nail  within  the  frame,  he  shews 
the  different  ways  in  which  the  boundaries  of  (he  mine  may  be  measured ; 
which  may,  in  fact,  be  in  any  direction  whatsoever,  always  preserving  the 
fixed  stake.  It  cannot  therefore  be  doubted,  that  the  miner  may  take  the 
160  or  120  varasy  and  the  80  or  60  varas^  in  any  direction  he  pleases, 
either  upon  the  course  of  the  vein,  or  across  it,  as  he  shall  find  best. 

15.  Tbe  object  of  the  ordinance  in  granting  this  privilege,  is  to  benefit 
the  owner  of  the  mine.  For  as  the  treasure  lies  sometimes  along  the  course 
of  the  vein,  which  will  itself  vary  in  direction,  and  sometimes  upon  the  in- 
clination or  underlay  of  the  vein,  which  is  either  inferred  from  various  signs 
known  to  ])rofessors  in  the  art,  or  ascertained  from  pits  or  other  works,  sunk 
upon  the  vein ;  it  has  been  made  a  rule,  in  order  to  facilitate  the  acquisition 
of  the  ore,  which  is  the  only  object  of  engaging  in  such  laborious  undertak- 
ings, that  the  space  may  be  taken  either  across  or  upon  the  course  of  the 
vein,  as  the  miner  may  judge  most  expedient. 

16.  Upon  investigating  the  nature  of  veins,  a  great  diversity  is  found  in 
them  ;  so  much  so,  that  the  position  or  course  of  one  affords  no  rulo  for  de- 
termining that  of  others.  And  although  this  subject  is  abstruse  and  difficult, 
its  secrets  being  concealed  in  the  bowels  of  the  earth,  whence  it  is  more 
proper  for  the  natural  philosophers,  who  have  discussed  and  explored  the 
mysteries  of  the  subterranean  world,  yet  it  is  very  appropriate  to  our  subject 
to  consider  the  varieties,  the  different  courses  and  directions  of  veins,  as  as- 
certained by  professors  and  men  experienced  in  the  subject ;  as  this  very 
diversity  demonstrates  the  reasonableness  of  allowing  the  measurements  of 
the  mines  to  be  taken  in  whatever  direction  may  be  conceived  most  favour- 
able for  the  purpose.     This  subject  has  been  exhausted  by  Perez  de  Vargas^ 

•  Saenz,  Tratado  de  medidas  de  mioas,  cap.  2,  n.  22. 
t  Id.  ib.  cap.  6,  n.  16  to  22. 
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in  his  famoas  and  rare  treatise,*  in  a  passage  which  we  have  extracted, 
where  he  copies  the  illustrations  which  had  been  given  very  mach  at  length, 

*  Bernardo  Perez  de  Vargas,  dc  re  metall.  lib.  5,  cap.  5,  conceriiin;^  the  differences  in  metal- 
lie  veins.  "Metallic  veins  generally  difier  in  depth,  width  or  length.  Amongst  these  there  is 
one  sort  of  vein  which,  commencing  at  the  sarface  of  tbo  earth,  descends  downwards  into  th« 
depth,  and  this  is  called  by  the  master  workmen,  a  deep  vein. 

**  There  is  another  sort  of  vein,  called  a  spreading  or  wide  vein,  which  neither  rises  from  be- 
low npwaidtf,  nor  descends  from  above  do\vn wards  ;  bat  which  spreads  sideways,  in  the  depth 
of  the  earth,  like  a  long  loaf  or  cake,  or  like  a  sole,  a  sea-fish. 

"  Another  kind  of  vein  is  that  which  is  described  as  an  aggrcgat'ion  of  several  veins,  making 
together  one  vein  ;  forming  above,  a  hollow,  like  a  dish,  and  spreading  downwards.  The  space 
between  two  veins  is  called  an  intervenio^    A  deep  vein  widens  downwards. 

**  Deep  veins  difier  in  themselves,  some  being  a  pace,  some  two  cobits,  some  a  cobit,  some 
one  foot,  and  some  half  a  foot,  in  width, 

*'  Some  again,  are  a  palm  in  width,  some  three  fingers,  and  some  twb ;  these,  however,  are 
narrow.     In  places  where  the  veins  are  very  wide,  a  cnbit  is  considered   narrow  ;  the  veins  of 
Oremnick)  are  said  to  be,  in  some  parts,  twenty  paces  wide. 

"  The  >\ide  veins  vary  in  height  (or  thickness),  for  some  are  a  pace  in  height,  some  two  or 
more,  some  a  cubit,  some  a  foot,  some  half  a  foot,  all  whkh  are  oonsidered  thick  veins  ;  others, 
being  a  palm,  three  fingers,  or  one  finger  in  height,  are  considered  shallow. 

^  The  deep  veins  also  difler  in  their  dip,  for  some  incline  from  east  to  west,  some  from  west 
to  east,  some  from  south  to  north,  others  from  north  to  south.  The  question  whether  the  vein 
inclines  from  west  to  east,  or  from  east  to  west,  from  sooth  to  north,  or  from  north  to  south,  is 
ascertained  by  observing  the  inclination  of  the  rocks,  between  which  the  vein  lies,  noticing  to- 
wards which  part  the  rock  and  vein  incline,  or  in  what  direction  they  lean. 

"  The  wide  veins  difier  also  in  respect  of  their  width  ;  the  part  towards  which  they  spread, 
ia  easily  ascertained  from  the  position  of  the  rocks  including  them.  There  are  some  deep  veins 
which  proceed  in  an  uniform  direct  line,  whilst  others  are  tortuons  and  carved  ;  some  veins  de- 
scend along  the  slope  of  a  mountain,  without  passing  out  of  it :  others  descend  from  the  sum- 
mit of  a  bill  or  mountain  into  the  valley,  and  then  again  ascend  up  some  opposite  hill  or  moun- 
tain :  others  descend  from  the  hills  into  the  flats  and  plains,  along  which  they  take  their  course, 
others  run  for  a  great  extent  through  the  plains,  mountains  or  hills  :  very  often  the  deep  veins, 
running  in  difi*erent  directions,  Intersect  and  cross  each  other  ;  at  other  times  they  unite  like 
branches  or  converging  roads,  forming  a  trunk,  like  that  of  a  tree  ;  at  other  times,  after  oniting 
they  again  separate,  in  the  depth  of  the  earth,  the  right  hand  vein  going  ofif  to  the  led,  and  the 
left  hand  one  to  the  right.  At  other  times,  the  vein,  meeting  with  a  rock,  divides,  and  forms 
branches,  ubiih  either  subsequently  re- unite,  or  continue  separate  like  threads.  To  ascertain 
to  whom  these  veins  belong,  when  they  thus  unite  and  cross  each  other,  the  joints  of  the  rock 
must  be  noticed,  observing  in  what  direction  they  point,  and  whether  they  incline  to  the  east  or 
west,  rorth  or  south.  A  deep  vein  has  a  beginning  and  an  end,  a  tail  and  a  head  ;  the  begin- 
ning is  where  it  commences,  the  end  where  it  terminates  ;  the  head  is  the  part  which  meets  tbo 
surface,  and  the  tail  is  that  part  in  the  depth  of  the  earth.  A  wide  vem  has  a  beginning  and  an 
end  ;   but  instead  of  the  bead  and  a  tai),  it  has  sides. 

"An  Dg{:regated  vein  has  a  beginning,  end,  head  and  tail,  like  a  deep  vein.    A  deep  vein 
will  frequently  intersect  or  cross  a  wide  vein,  or  an  aggregated  and  united  vein.    . 

"  T  here  are  other  small  veins  called  fibres,  which  cither  traverse  the  principal  veins,  or  ac- 
company them,  and  add  to  their  width,  and  these  fibres  frequently  descend  from  the  surface, 
and  guide  us  to  the  deep  vein.  These  fibres  often  disturb  the  position  of  the  join\s  of  the 
rocks,  within  which  the  vein  lies,  making  them  point  to  the  east,  instead  of,  as  before,  to  the 
west,  which  ought  to  be  known  and  borne  in  mind.  These  veins  and  fibres  are  either  compact 
and  solid,  or  hollow  :  the  compact  and  solid  ones  do  not  contain  water,  but  may  contain  some 
air  ;  the  hollow  ones  now  and  then  contain  water,  and  frequently  air,  and  water  generally 
flows  from  them.  Of  the  solid  reins  and  fibres,  some  tre  bard,  others  soft,  and  others  mode- 
rately soft." 
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many  years  before,  by  Agricola/  who  giyes  plans  of  the  veins,  and  of  their 
junctions,  by  way  of  explaining  their  varieties  of  course. 

17.  Somo  are  called  deep  veins,  which  take  an  inclined  or  downward  di- 
rection ;  and  of  those,  some  proceed  in  a  direct  line  from  above  downwards, 
and  others  in  a  convex  or  curved  direction.  Deep  veins  sometimes  cross 
each  other,  afterwards  taking  different  directions  ;  at  others  they  unite  and 
form  a  trunk,  in  the  manner  of  a  tree  ;  afterwards  separating,  the  right  hand 
vein  going  off  to  the  left,  and  the  left  hand  one  to  the  right ;  at  other  times, 
when  the  vein  comes  upon  a  rock,  it  divides  into  branches,  which  either  run 
on  as  separate  veins,,  or  re-unite.  After  the  deep  veins,  there  are  others 
called  wide,  spreading  or  broad  veins,,  which  neither  ascend  nor  descend,  but 
spread  sideways :  in  New  Spain  they  are  called  mantos.  Others  are  called 
aggregated  veins,  and  consist  of  many  veins  united  in  one :  others  again  are 
JibreSj  which  sometimes  cross  the  principal  veins,  and  at  others  accompany 
them,  and  add  to  their  width,  and  thus  frequently  serve  as  guides  to  the 
deep  vein.  All  the  space  lying  between  two  veins,  whether  deep,  tvide,  or 
aggregated  veins,  or  merely  fibres,  is  called  an  intervenio.  The  course  of 
the  vein  is  ascertained  by  examining  the  leaning  of  the  rock  or  barren  grounds 
between  which  the  vein  lies,  at  its  commissure  or  junction  with  the  vein, 
noticing  what  direction  it  takes.  And  the  subject  is  illustrated  in  a  com- 
pendious and  plain  manner,  by  father  Athanasius  Kircher,  who  when  treating 
of  his  noble  district  of  the  subterranean  world,  gives  a  plan  or  map  illustrating 
the  deep^  wide^  curved^  shallow  and  transverse  veins,  and  their  intervenios^ 
or  intermediate  spaces.  From  all  the  above,  it  is  evident,  that  as  the  vein 
is  liable  to  such  variations  in  its  course,  sometimes  descending  from  the 
mountains  to  the  plains,  and  then  re-ascending ;  sometimes  taking  a  direct, 
at  others  an  oblique,  at  others  a  curvilinear,  and  at  others  a  waving,  serpen- 
tine, or  tortuous  course ;  sometimes  inclining  or  underlying  to  one  side,  and 
sometimes  to  the  other  (whence  the  term  underlay  or  inclination  o{  the  vein), 
it  is  requisite  that  the  miner  should  have  the  opportunity  of  measuring  out 
the  length  and  breadth  of  his  mining  pertenenda^  in  whatever  direction  he 
finds  it  most  expedient  to  follow,  according  as  the  vein  extends  itself  down- 
wards, sideways,  or  upon  the  underlay.  • 

18.  What  we  have  stated  on  this  subject,  is  to  be  taken  as  the  rule  for 
New  Spain,  being  agreeable  to  the  ordinances  of  Castile.  But  in  Peru,  the 
discoverer  must  take  the  80  varas  lengthwise  upon  the  course  of  the  vein, 
and  he  must  take  the  40  in  width,  20  on  one  side  of  the  vein,  and  20  on 
the  other  ;  and  so  the  ordinary  miner  must  take  60  varas  lengthwise  upon 
the  course  of  the  vein,  and  15  in  breadth  on  each  side,  so  that  the  vein 
shall  be  in  the  midst ;  but  not  including  in  this  space  the  width  of  the  body 

*  Agricola,  de  ro  metallieii,  p«r  totam  librnm  flecandam,  abi  tjpo*,  atqae  figaru  fodinamm, 
earn  vaDis  profDndla,  dilat«ti«,  eaiiralatia»  harailibai,  intarraniia  ptmit  ob  oevlia. 


MINES  AND  MINING.  281 

of  the  vein  itself/  The  reason  of  this  rule  is,  that  it  is  |»'ovided  by  their 
ordinances,!  that  one  or  two  pits  shall  be  sunk  upon  the  vein  to  explore  and 
investigate  it,  and  that  the  discoverer  and  those  who  may  come  after  him, 
shall  select  their  pertenencias. 

19.  Having  ascertained  the  number  of  varaa  which  may  be  taken  by  the 
discoverer,  or  an  ordinary  miner,  the  ordinance  proceeds  to  declare,  that  in 
so  doing,  two  conditions  must  be  attended  to ;  first,  that  the  parties  do  not 
abandon  their  fixed  stake ;  and  second,  that  they  work  no  prejudice  to  third 
persons.  The  first  condition  is  thrice  repeated  by  our  ordinance.  And  the 
old  ordinances  enforce  the  same  rule,  as  does  the  24th  of  the  new  code ; 
the  latter  in  these  words : — ^'  There  must  always  be  a  fixed  stake,  which 
must  be  adhered  to,  and  must  not  be  abandoned  in  staking  out  or  altering 
the  boundaries."  So  the  26th :  '^  The  fixed  stake  shall  be  within  the  said 
oblong,  and  shall  not  be  left  outside  it,  each  one  taking  the  number  of  vara$ 
he  ought  to  take,  wherever  he  may  think  proper,  or  deem  best."  The  27th, 
treating  of  alterations  in  the  boundaries,  says,  ^'  without  prejudice  to  the 
boundary  stakes,  he  may  have  set  out,  and  so  that  the  fixed  stake  be  not  lefc 
outside."  The  29th  says  twice,  '^  keeping  his  fixed  stake  within  his  perti- 
nencia"  And  in  reference  to  a  party  applying  for  a  waste  space  of  ground, 
^^  That  he  shall  not  leave  his  fixed  stake  outside."  The  22d  directs  the  dis- 
coverer, before  all  things,  ^^  To  set  up  a  fixed  stake  in  each  of  the  pertenen- 
eias  he  shall  distinguish  and  take  ;  which  he  shall  not  be  at  liberty  to  leave, 
nor  shall  leave,  in  staking  out  or  altering  his  boundaries,  however  he  may 
stake  out  or  altec  the  same."  And  as  to  other  miners,  it  directs  that, 
^^  Having  made  registry,  and  set  up  a  fixed  stake,  &c."  So  that,  as  the  nail 
remains  within  the  frame,  in  the  illustration  suggested  above,  the  fixed  stake 
must  always  remain  within  the  limits  of  the  mine,  whether  in  tracing  out 
the  boundaries  originally,  or  altering  the  boundaries,  or  under  any  other 
circumstances  whatsoever. 

20.  It  is  a  sufficient  reason  for  the  observance  and  fulfilment  of  this  rale, 
that  it  is  one  repeatedly  enforced  by  the  law,  and  as  to  which  the  will  of  the 
legislator  is  repeatedly  declared  :^  but  besides  being  a  rule  of  law,  there  is 
another  reason  which  renders  its  observance  indispensable ;  namely,  that 
were  there  no  such  thing  as  a  fixed  stake,  and  were  it  permitted,  from  time 
to  time,  to  take  a  new  centre  to  measure  from,  abandoning  the  pit  originally 
opened  at  the  time  of  making  registry,  it  would  be  impossible  to  place  minmg 
property  under  any  tolerable  system  of  regulation  ;  and  that,  if  so  important 

*  EflcaloD.  Gazoph.  lib.  2,  p.  2,  cap.  1.  p.  Ill,  tit  4.  coDcerniog'^the  spaces  allotted  for  mines, 
ord.  1. 

t  Apod  ennd.  tiL  1,  ord.  11  et  18,  p.  109  and  110. 

t  D.  Barb.  Axiomat.  105,  n.  1.  **  Gemioatio  actos,  sea  verboram,  majorem  deliberationem, 
et  enixam  volontatem  manireste  indQcit"  L.  Bal'ista,  ff.  ad  Trebellianam.  Yalenzaela,  coosil. 
102.  n.  103.  Everardo,  in  topicis  loco,  121,  n.  1.  ''Verbomm  geminatio,  sen  actus  reitentio, 
denotat  firmiutsm  propositi,  Tolnntatos,  et  consensus.* ' 
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and  essential  a  rule  were  liable  to  be  varied  at  the  will  or  pleasure  of  the 
owners,  in  working,  measuring  or  altering  the  boundaries  of  their  mines,  the 
whole  scheme  of  the  ordinances  would  be  frustrated. 

21.  That  this  is  so,  is  evident,  for  if  it  were  allowable  to  alter  the  situa* 
ti^n  of  the  mouth  or  pit,  an  opportunitj  would  be  aflforded  of  fraudulently  ob- 
taining  access  to  another  person's,  ground,  for  the  purpose  of  getting  at  the 
ore,  contrary  to  the  ordinance*  And  an  unlimited  right  would  be  conferred, 
of  taking  fresh  points,  from  which  to  measure  out  or  originate  alterations,  in 
the  boundaries,  to  the  destruction  of  all  order,  which  requires  that  the  limits 
of  each  separate  estate  or  pertenencia  should  be  defined,  to  prevent  Utigation 
or  dissensioD.f  But  the  principal  point  is  this,  that  this  class  of  property  be- 
ing  highly  valuable,  from  its  rich  and  profitable  nature,  has  vested  in  the 
crown,  in  order  to  give  an  interest  in  it  to  all  the  subjects  of  the  crown  gene- 
rally,!  whence  it  becomes  necessary  that  the  boundaries  of  the  mines  should 
be  ascertained  agreeably  to  the  practice  of  all  nations  who  work  them,§  so 
that  each  proprietor  being  confined  within  his  own  limits  and  bounds,  all  his 
fellow-subjects  may  be  admitted  to  their  share  of  the  benefit.  As  then,  there 
must  be  a  fixed  centre  to  measure  from,  no  point  can  be  more  appropriate  for 
the  purpose,  than  the  principal  pit  of  the  mine,  where  the  discovery  of  the 
ore  is  supposed  to  have  been  made,  and  which  is  taken  to  have  been  sunk  to 
the  required  depth  of  three  estadoa^  and  which  is  also  usually  made  the  en* 
trance,  by  means  whereof  the  vein  is  worked ;  for  it  affords  an  unchanging 
and  perpetually  enduring  landmark ;  and  being  the  foundation  or  base  of 
the  mine,  and  the  way  by  which  the  entrance  and  exit  to  and  from  the  works 
are  obtained,  it  possesses  many  characters  which  tend  to  preserve  its  identity. 

22.  With  regard  to  grants  of  land,  the  marks  to  which  recourse  is  had  to 
identify  the  subject  of  the  grant,  are  different,  and  all  questions  as  to  the 
boundaries  and  produce,  have  relation  to  the  surface  only,  it  is  sufficient  to 
ascertain  the  identity  of  the  boundaries,  by  marks  of  the  description  usually 
employed.  We  could  wish  indeed,  that  some  better  rule  were  devised  with 
regard  to  the  boundaries  of  these  grants,  such  as  the  adoption  of  some  kind 
of  landmark,  which  should  be  invariable,  whereby  much  litigation  and  ex- 
pense, in  inspections  of  the  ground,  which  frequently,  instead  of  clearing  up 
matters,  throw  them  into  greater  confusion,  would  bo  avoided.  But  the  pro- 
duce of  a  mine  is  derived  from  the  vein,  which  is  explored  by  means  of  the 
principal  pit,  the  works  for  that  purpose  taking  their  rise  from  that  pit ;  and 

*  Chap.  14,  ord.  30. 

1  Agricol.  de  re  roetallica,  lib.  4,  page  60.  Areacnjasqae  fodioe  ideo  termftiia  detcribitar,ne 
I'm  oriatur  inter  vicinaram  fodinarum  dominos.** 

i  Vide  chap.  2,  sup.  n.  10,  11  and  12. 

4  Agricol  de  re  metall.  lib.  4,  per  totam  ubi  dimeDsionea  arie  fodinaram  describit :  Et  in 
principio  inquit  page  55.  "  Hiec  aatem  mensura  metallicis  ositata  ex  Gnecoram  consoetudine 
videri  potest  deflazisse  ad  Germanos.  Fera,  ordin.  18,  tit.  1,  coDcerning  discoverers,  and  tit.  8 
and  4,  concerning  bovndaries  and  the  spaces  allotted  tor  minei,  Escalona,  obi  sup. 
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as  an  mfioity  of  lostances  may  ariBe,  of  communications  happening  to  be  made 
between  different  mines,  in  which  cases  it  becomes^necessarj  to  survey  and 
measure  them  internally,  in  order  that  each  party  may  retire  within  his  own 
pertenenciasj  it  seems,  that  the  only  point  suited  for  a  centre  of  measarementy 
is  the  principal  pit,  which  ought  therefore  to  be  fixed  and  invariable. 

23.  The  second  condition,  that  the  boundaries  to  be  set  out  by  the  discoT- 
erer  or  other  person,  "  be,"  (as  our  ordinance  expresses  it)  "  without  preju- 
dice to  any  other  person  or  persons  who  shall  have  dug  and  registered  their 
nunes  before  him  on  either  side,"  is  consonant  to  justice :  the  prior  occu  - 
pancy  of  these  parties  fairly  entitling  them  to  a  preference.  These  words 
however,  shew  (as  observed  by  Don  Joseph  Saenz)*  that  the  nowly-discov- 
ered  vein  may  be  so  near  some  other  vein,  previously  discovered,  that  their 
mines  may  interfere  ;  and  hence  arises  the  question  whether  every  person 
who  discovers  a  new  vein,  not  at  the  distance  of  one,  two  or  three  leagues 
from  other  vems,  but  in  the  same  mineral  tract,  shall  enjoy  the  rights  of  a 
discovei  er,  or  whether,  to  entitle  him  to  those  rights,  the  discovery  must  be 
made  beyond  that  distance,  and  in  a  dbtinct  spot  or  ndneral  tract. 

24.  The  ordinance  now  under  consideration,  and  the  old  ordinance,! 
which  it  follows  as  to  this  point,  place  it  beyond  a  doubt,  that  a  person  who 
discovers  a  new  vein,  although  in  the  immediate  vicinity  of  another  vein, 
shall  enjoy  all  the  privileges  of  the  ordinances.  The  latter  of  these  laws  ce^ 
tainly  still  holds,  as  to  this  point,  unaltered,  there  never  having  been,  to  our 
knowledge,  any  determination  of  the  tribunals  of  New  Spam,  or  any  ordi- 
nance of  any  of  the  viceroys  to  the  contrary ;  nor  are  we  aware  that  the  case 
has  happened,  of  the  rigjhts  ^ven  by  this  ordinance  havmg  been  claimed, 
before  the  justices,  and  denied,  and  of  the  denial  being  confirmed  by  the 
royal  audiency  sitting  in  judgment :  or  in  fact,  that  there  has  ever  been  any 
litigation  upon  the  point.  And  therefore,  however  deeply  the  miners  may 
hare  been  impressed  with  the  erroneous  opinion,  that  two  or  more  persons 
cannot  enjoy  the  rights  of  discoverers  in  respect  of  veins  lying  near  together  ; 
the  adoption  of  this  erroneous  opinion  can  work  no  prejudice  to  those  who, 
inasting  on  their  rights,  demand  to  have  the  more  extended  space  allotted  to 
them,  and  clum  the  preference  to  which  discoverers  are  entitled. 

25.  And  notwithstanding  Don  Joseph  SaeQz|  considers  that  the  rule 
should  be  qualified,  in  case  any  especial  determination  to  the  contrary  should 
be  found  to  have  been  made,  yet  he  states,  at  the  same  time,  that  he  it  not 
aware  of  any  such,  although,  with  his  experience  and  application,  he  cer- 
tainly could  not^have  fiedled  to  discover  it,  had  any  existed.  For  ourselves, 
we  have  never,  during  twenty  years'  experience  in  the  management  of  very 
important  mining  affairs,  heard  of  or  seen  any  law,  order,  decree  or  ordi- 

*  Don  Joieph  Saenz,  Trat.  de  medidaa  de  mioast  cap.  8,  n.  6. 
t  Law  6,  tit  IS,  book  S,  ord.  12. 
I  Saens,  loc  nbi  prozim. 
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nance  in  opposition  to  that  to  which  we  allude,  nor  hare  we  erer  been  advised 
of  or  met  with  any  precedent  to  the  contrary ;  whence  it  follows  that  it 
must  still  be  in  force.  And  it  would  certainly  be  a  great  incitenient  to  the 
discovery  of  new  veins,  to  put  tlus  rule  in  practice,  whenever  the  case  might 
occur,  to  which  there  could  be  no  objection,  as  the  giving  a  greater  number 
of  varaM  is  a  trifling  object,  when  compared  with  the  benefits  resulting  from 
the  discovery. 

26.  We  have  seen  but  one  of  the  ordbances  of  Pern*  referring  to  tlus 
point,  and  that  we  have  set  forth  when  illustratmg  some  of  the  precedmg 
orcUnances.f  It  provides,  ^^  that  whoever  shall  discover  a  vein  more  than 
one  league  from  any  place  where  there  is  a  minii^  settlement,"  diall,  as 
to  such  vein,  ^'  enjoy  the  rights  of  a  JUscoverer ;"  whence  it  would 
follow,  that  within  a  less  dbtance  than  one  league,  he  shall  not  enjoy 
such  rights.  But  as  this  is  a  municipal  ordinance,  framed  for  Peru 
alone,  it  does  not  aflfect  those  of  Castile,  which  are  to  be  observed  in  New 
Spain  ;  besides,  this  ordinance  of  Peru  proceeds  to  declare,  that  every  per- 
son who  shall  discover  new  veins,  shall  have  a  mine  of  60  varoi  upon  each 
of  them,  until  he  has  six  mines,  although  not  a  discoverer  of  a  new  mineral 
tract ;  which  liberty  of  holding  six  mines  is  a  privilege,  as  compared  with 
the  rights  o!  an  ordinary  miner ;  for  by  a  preceding  ordmance  no  person  can 
hold  more  than  three  silver  mines,  although  on  different  veins,  and  whether 
purchased  or  obtained  by  registry ;  and  if  any  person  should  take  a  greater 
number,  any  other  person  is  at  liberty  to  apply  for  the  excess^ 

27.  We  stated,  at  the  outset,  that  this  ordinance  has  altered  the  22d  of 
the  old  ordinances,  by  allowing  the  miners  a  greater  number  of  varoi;  bat 
it  is  to  be  observed,  that  the  latter  directs  that  a  nune  shall  be  set  out  (or 
the  crown,  next  to  the  discoverer's  mine,  and  of  the  same  dunenaons  ;§  and 
as  our  ordinance  does  not  notice  thb,  and  ordains  nothmg  to  the  contrary,  it 
seems  that  the  old  ordinance  is  not  altered  in  this  respect.  This  rule  of 
allotting  a  mine  to  the  crown,  prevails  in  Peru  ;||  and  Agrioola  states,  that  in 
Germany,  it  was  the  practice  to  set  out  six  double  mines,  after  the  discoverer 
had  taken  hb ;  one  for  the  king  or  prince,  another  for  the  queen,  another  for 
the  master  of  the  horse,  another  for  the  gentleman  or  cupbearer,  another  for 
the  chamberlain,  and  another  for  the  warden  of  the  mines. ^ 

28.  Don  Joseph  Saenz  says,  that  our  ordinance  has  altered  the  old  or. 
dinance  as  to  this  point ;  and  that  had  it  not  intended  to  do  so,  it  would  not 
have  passed  over  a  matter  of  so  much  importance,  and  so  directly  affecting 

*  Eflcalona,  nbi  fop.  tit.  1,  concerning  diseoTererg;  ordin.  14.  • 

t  Vid.  rap.  cap.  S,  n.  7,  in  mtrg. 

t  Ord,  13,  loc  nbi  snp.  opnd  BscalonaD). 

$  Ord.  22,  law  6,  tit  18,  book  6,  Collection  of  Castile. 

It  Ordin.  18,  tit  1,  concerning  diacoTereri ;  Eacalona,  Gazoph.  lib.  2,  part  1,  cap.  I,  pag.  ICS* 

IT  Agricol.  de  re  metall.  lib.  4,  pag.  57.  <*  Deinde  magiater  metallicomm  debatrens  inTontori 
demenanm.  Poatea  wram  danaenanm  regi,  rel  principi,  alteram  ejna  oxoii,  tertinm  magiatra 
%iitain,  qnartam  pineonua,  qvintam  cubienlariQ,  aextam  aibi  ipsL  * ' 
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tbe  inteTeetB  of  the  crown,  as  we  have  noticed  in  another  place.*  Without 
admitting  howeyer,  that  any  such  alteration  is  distinctly  to  be  collected,  we 
agree  that  the  custom  of  New  Spain  has  proceeded  upon  this  hypothesis,  for 
it  is  not  the  practice,  in  that  country,  to  set  out  a  mine  for  the  crown.  And 
such  mines,  even  if  set  out,  could  not  conveniently  be  worked  on  account  of 
tbe  crown,  nor  could  they  be  leased  or  sold  to  advantage :  for  if  t£e  first 
course  were  pursued,  the  revenue  would  be  exposed  to  risk ;  and  if  the  second 
were  attempted,  it  would  be  in  vain,  for  all  the  other  mines  being  made  com- 
mon, and  liable  to  be  registered  at  pleasure,  no  one  would  be  found  willing 
to  purchase  or  take  on  lease,  this  particular  mine  ;  and  in  the  mean  time, 
tiie  space  occupied  by  this  mine  would  remain  unproductive,  instead  of  bene- 
fiting the  revenue  by  returning  the  fifths  and  other  duties,  as  it  might,  if 
worked  by  an  individual.  Neither  is  it  the  practice  in  Peru,  according  to 
Escalona,t  who  refers  to  several  royal  orders,  to  work  these  mines  on  account 
of  the  crown ;  but  they  are  directed  to  be  sold  or  leased,  which  it  must  how- 
ever be  difficult  to  accomplish ;  and  consequently,  whilst  the  difficulty  of  find- 
ing a  person  willing  to  purchase  or  take  the  mine  on  lease,  continues,  it  must 
remain  unproductive. 

29.  The  orders  cited  by  Escalona,  form  the  basis  of  a  law  of  the  Collec- 
tion of  the  Indies,  directing  the  viceroys  and  presidents  to  inform  themselves 
of  the  quality  of  the  mines  of  gold,  silver  or  quicksilver,  belonging  to  the 
crown,  and  to  cause  them  to  be  worked,  leased  or  sold,:|:  which  law  extends 
to  both  the  continents  of  America  generally.  Agreeably  to  this  law,  it  can- 
not be  doubted  but  that  the  king,  as  lord  of  the  mines,  and  in  exercise  of  the 
high  and  supreme  right  he  enjoys  over  them,  might  take  all  or  any  propor- 
tion of  the  mines  at  pleasure ;  for,  as  we  have  stated  in  Chapter  11.,  he  has 
only  admitted  his  subjects  to  a  partial  interest  in  them.  But  as  the  fifth, 
tenth  or  twentieth  part  of  the  produce  has  been  fixed  as  a  satisfaction  for 
his  interest  in  the  mines  of  New  Spain,  and  as  it  has  never  been  considered 
expedient  to  work  any  of  the  nunes  on  account  of  the  crown  (the  only  in- 
stance we  know,  being  that  of  the  copper  mmesLof  Santa  Clara,  in  the  juris- 
diction of  Pascuaro,  in  Mechoachan,  which  are  leased  6ut),§  it  follows,  from 
the  evidence  afforded  by  these  customs  and  practices  in  New  Spain,  that  the 
intention  of  the  sovereign  is  that  the  mines  of  gold,  silver  and  other  minerals, 
should  be  worked  by  his  subjects,  and  not  on  account  of  the  revenue,  not 
wishing  to  expose  his  finances  to  the  hazards  and  risks  of  mining.  And  no 
mines  of  gold  or  silver  have  ever  been  taken  in  that  kingdom,  for  the  pur- 
pose  of  being  leased  or  sold,  on  account  of  the  crown,  not  only  on  account  of 
their  great  abundance,  but  also  because  the  viceroys  sensible  of  the  nature  of 

*  Vide  sup.  cap.  2,  n.  18. 

t  Escalona,  locis  nbi  prozime. 

t  Law  2,  tit  11,  bonk  8,  of  the  Collection  of  the  Indies. 

§  Vide  nip.  chap.  8,  n.  89. 
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this  kind  of  property,  irhich  will  sometimes  rapidly  advance  to  a  state  of  pros- 
perity, and  at  others  as  rapidly  fall  off  and  become  barren  (all  which  renders 
it  difficult  to  sell  or  lease  it),  have  not  thought  proper  to  do  so. 


CHAPTER    X. 

OF  THE  NECESSITT  OF  SETTING  OUT  BOUNDARY  STAKES,  AND  OF  THE 
TEKM  ALLOWED  BY  LAW  FOR  THAT  PURPOSE,  AS  WELL  WHEN  THE 
OWNER  OF  THE  MINE,  WHO  IS  REQUIRED  TO  SET  THEM  OUT.  IS  ABSENT, 
AS  WHEN  HE  IS  PRESENT. 

ORDD^ANCE  XXIV. 

AlsOy  we  ordain  and  command,  whether  with  regard  to  mines  heretofore 
discovered,  or  to  such  as  may  hereafter  be  discovered,  that  if  any  person 
shall  require  to  have  boundary  stakes  set  out  by  the  first  discoverer  or  by  any 
other  persons  who  may  have  set  out  boundary  stakes,  afler  having  registered 
their  mines ;  such  first  discoverer,  or  such  other  persons  as  aforesaid,  shall 
be  obliged  to  set  out  such  boundary  stakes,  within  ten  days  from  the  day 
when  they  shall  be  required  to  do  so,  if  they  be  at  the  mines.  And  if  they 
shall  not  set  them  out,  then,  after  the  time  aforesaid,  the  mining  justice,  who 
shall,  under  these  our  ordinances,  have  cognizance  of  such  matters,  shall 
set  out  such  boundary  stakes,  taking  with  him  persons  who  understand 
staking  out  mines,  and  who  shall  be  sworn ;  and  if  the  person  of  whom  the 
request  is  made,  be  not  at  the  mines,  but  be  m  the  vicinity,  within  ten 
leagues  of  such  mines,  he  shall  be  obliged  to  set  out  the  boundary  stakes 
within  fifteen  days  ;  and  if  he  do  not  set  them  out  by  the  expiration  of  such 
fifteen  days,  the  ssdd  justice  shall  set  them  out  as  aforesaid.  And  if  the 
party  be  not  in  the  vicinity  of  the  sidd  xmnes,  nor  within  ten  leagues  thereof, 
notice  shall  be  ^ven  to  his  steward,  or  to  the  person  who  shall  have  charge 
of  the  working  of  the  mine,  or  be  left  at  his  house,  if  he  have  any,  and 
public  proclamation  shall  be  made  upon  the  first  holiday  which  shall  occur. 
And  the  term  of  fifteen  days  shall  commence  to  run  from  the  day  of  the 
notice  being  given  to  such  steward  or  other  person,  or  being  left  at  his  house ; 
and  such  proclamation  shall  be  posted  upon  the  door  of  the  church  of  the 
said  mines  ;  and  if  there  be  no  church  at  the  mines,  then  upon  that  of  the 
nearest  town.  And  when  the  said  term  of  fifteen  days  is  expired,  the  said 
justice  shall  set  out  such  boundary  stakes  as  aforesud,  observing  in  setting 
out  the  same,  that  there  must  always  be  a  fixed  stake,  which  must  be  ad- 
hered to,  and  must  not  be  abandoned  in  staking  out  or  altering  the  bound- 
aries. 
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CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  What  is  meant  by  setting  out  bonndaiy  stakes,  and  applying  to  have  them  set  out. 

2.  Of  the  term  fixed  by  law  for  setting  them  out. 

3.  The  time  is  peremptory,  and  the  judge  has  no  discretion. 

4.  A  pTOTision  of  the  ordinance,  in  case  of  the  owner  being  absent. 

5.  The  propriety  of  allowing  the  steward,  in  such  case,  to  set  them  out,  is  shewn. 

6  and  7.  Whether  the  term  shall  run  against  the  proprietor  when  he  is  unavoidably  de- 
layed.   Grounds  for  replying  in  the  negative. 

8.  The  contrary  opinion  proposed  and  established. 

9.  Refutation  of  the  arguments  on  the  other  side. 

10.  11  and  12.  What  is  to  be  done,  in  case  the  owner  of  the  mine  should  be  absent  at 

more  than  ten  leagues  distance. 

COMMENTiRT. 

1.  Having  asoertained  the  number  of  votm  the  discoverer  is  allowed  in 
his  mines,  and  the  common  or  ordinary  miners  in  theirs,  this  ordinance  which 
follows,  proceeds  to  state  the  term  within  which  boundary  stakes  must  be  set 
out,  if  required  by  a  neighbour.  It  must  be  observed,  in  the  first  place, 
that  an  application  to  set  out  boundary  stakes  is  said  to  be  made,  when  a 
miner  of  longer  standing  is  required  to  mark  out  the  number  of  varas  he 
chooses  to  extend  his  mine,  in  this  or  that  direction,  on  the  side  on  which 
the  mine  of  the  person  who  makes  the  requisition  is  situate  ;  and  when  his 
mine  is  so  measured  out,  the  rest  rerauns  for  those  who  have  not  yet  mea- 
sured out  their  boundaries.  The  reason  why  it  is  necessary  to  apply  to  have 
the  boundary  stakes  set  out,  is,  that  the  miner  of  longest  standing  has  a  right 
to  measure  out  his  boundaries  first ;  and  that  after  measuring  them  out,  he  is 
at  liberty  to  alter  them  on  that  side  on  which  he  has  not  set  out  boundary 
stakes,  as  will  be  seen  by  subsequent  ordinances.*  The  party  who  sets  out 
boundary  stakes,  is  he  who  first  makes  measurement ;  and  the  party  who 
applies  to  have  them  set  out,  is  he  who  demands  to  have  the  boundaries  of 
the  oldest  mine  measured,  that  he  may  afterwards  measure  out  those  of  his 
own. 

2.  This  being  the  case,  if  the  person  or  persons  who  are  required  to  set 
out  boundary  stakes,  are  present  at  the  [mines,  they  must,  according  to  the 
24th  ordinance,  and  the  22d,  of  which  we  have  already  treated,!  set  them 
out  ^^  within  ten  days  ;''  if  they  be  absent  firom  the  place,  but  be  in  the  vicin- 
ity, and  within  ten  leagues,  then  within  fifteen  days  ;  and  if  they  be  not  in 
the  vicinity,  nor  within  the  distance  of  ten  leagues,  but  at  a  greater  distance, 
a  proclamation  is  to  be  made  on  the  first  holiday,  and  is  to  be  posted  up  at 
the  church  of  the  place,  and  if  there  be  none,  then  at  the  nearest  church  ; 
notice  is  to  be  ^ven  to  the  steward,  or  person  who  may  have  charge  of  the 
mine,  or  a  summons  or  notice  is  to  be  posted  up  at  his  house,  from  which 

*  Chaps.  11, 12. 13.  t  Chap.  S,  ordinance  8S. 
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time  fifteen  days  more  are  reckoned,  'within  whicli  he  must  set  oat  the  boim- 
dary  stakes.  And  if  it  be  not  done  by  the  expiration  of  that  period,  in  each 
case  respectively,  the  justice  must  do  it,  with  the  assistance  of  surveyors, 
who  shall  make  the  measurement  upon  oath.  And  the  23d  of  the  old  ordi- 
nances, granting  a  shorter  time,  is  so  fieir  repealed. 

8.  These  periods,  being  definitively  fixed  by  law,  eaonot  be  enlarged,  and 
are  not  subject  to  the  discretion  of  the  judge ;  just  as  the  term  of  four 
months,  after  which  the  ordinance  makes  a  mine  liable  to  be  denounced  when 
insufficiently  worked,  cannot,  according  to  the  laws  of  the  Indies,  be  en- 
larged by  the  viceroys  or  other  judges  f  in  analogy  to  the  well-established 
rule  applied  in  regard  to  appeals,  and  other  judicial  proceeding?,  which  can- 
not be  resorted  to  after  the  lapse  of  the  period  allowed  for  the  purpose.! 
Besides,  it  is  reasonable ,  that  if  the  neighbouring  mine  owners  wish  to  have 
the  boundaries  of  their  mines  measured  out  and  ascertained,  some  fixed  time 
should  be  assigned  for  measuring  out  or  altering  the  boundaries  of  the  older 
mine,  and  that  the  owners  of  the  more  recent  mines  should  not  be  liable  to 
be  kept  in  suspense,  and  uncertain  in  what  direction  to  measure  their  bound- 
aries, until  their  neighbour  should  think  proper  to  measure  out  or  alter  his 
limits,  by  deciding  to  take  this  or  that  particular  direction. 

4.  And  since  it  ought  not  to  be  b  the  power  of  one  proprietor  to  prevent 
the  owners  of  other  mines  adjoining,  from  ascertaining  and  measuring  out 
their  boundaries,  or  to  frustrate  and  delay  them  in  that  object,  the  ordinance 
has  made  abundant  provision,  that  in  case  of  his  absence,  whether  it  be  vol- 
untary or  of  necesfflty,  and  whether  upon  just  cause  or  otherwise,  he  shall, 
if  within  ten  leagues,  be  summoned ;  and  if  he  be  at  a  greater  distance,  that 
the  business  shall  be  transacted  with  the  steward  or  person  in  charge  of  the 
mine,  or  that  a  paper  shall  be  left  at  the  house  of  the  owner,  if  he  have 
one,  a  proclamation  being  made,  which  is  equivalent  to  a  public  citation  or 
summons.^ 

5.  The  ordinances  permit  the  steward  to  discover  nunes  for  his  employer, 
and  to  set  out  boundary  stakes,  or  apply  to  have  boundary  stakes  set  out  in 
the  nunes  he  may  discover  during  his  absence  :§  but  it  is  still  more  reasona- 
ble that  a  person  in  this  station,  who  is  supposed  to  be  skilful  and  experienc- 
ed in  these  matters,  and  appointod  to  his  office  for  this  amongst  other  purpo- 
ses, should,  in  obedience  to  the  directions  of  the  judge,  which  he  is  bound 
to  obey,  set  out  such  boundary  stakes,  in  such  directions,  and  to  such  extent, 
as  he  may  deem  most  expedient.  The  practical  importance  of  this  ordinance 
has  been  very  evident  in  various  oases  which  we  have  witnessed ;  as  for 

•  Law  6,  tit.  19,  book  4,  Collection  of  the  Indiei. 
t  Law  1,  tit  18,  book  4,  Law  1,  tit.  19,  book  4,  Collection  of  Cattile. 
t  Law  10,  tit.  7,  book  3,  Law  8,  tit.  10,  book  4,  Collectk)n  of  CaBtile.    Infr.  chap.  13,  ord. 
39i  **  It  shall  be  good,  and  ghaU  be  deemed  a  niflElcient  citation." 
^  Vide  ordin.  34,  infra,  chap.  16. 
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insiancey  where  it  has  become  known  that  a  bonanza  has  been  met  with,  and 
the  direction  taken  by  the  rich  vein  has  been  ascertained,  in  which  case,  all 
are  anzions  to  measure  out  their  bonndaries  upon  that  ground,  immediately, 
whilst  the  party  who  happens  to  be  the  longest  standing,  or  whose  object  is 
to  alter  his  boundaries,  is  desirous  to  keep  them  all  in  suspense,  contrary  to 
the  intention  of  the  ordinances ;  whence  it  appears  how  important  it  is  that 
the  periods  fixed  by  the  24th  ordinance  should  be  considered  as  peremptory. 

6.  Supponng  the  mine  owner,  whether  in  the  vicinity,  or  at  more  than 
ten  leagues  distance,  to  be  reasonably  prevented  from  coming  to  the  mines, 
it  may  be  asked,  whether  the  term  of  fifteen  days  shall  run  against  him  ? 
In  fiEivour  of  the  negative,  we  might  refer  to  all  those  principles  of  law  which 
establish  that  time  shall  not  run  against  a  person  disabled  by  an  impediment, 
which  he  cannot  remove ;  that  the  whole  time  during  which  the  impediment 
subsists  shall  be  allowed ;  and  that  whether  the  impediment  be  judicial  or 
extra-judicial,  whether  it  depend  on  matter  of  fact  or  matter  (>i  law,  the 
whole  time  during  which  it  continues  shall  be  left  out  of  the  account.  Hence 
a  person  under  impediment  is  not  regarded  as  contumacious  or  disobedient ; 
and  for  the  like  reason,  whilst  the  question  of  nullity  is  under  consideration, 
or  whilst  an  application  to  the  prince  is  pending,  the  term  allowed  for  ap- 
pealing does  not  run ;  so  whilst  the  suspension  of  a  bull  is  under  cognisEance, 
the  time  allowed  for  proclaiming  the  resignation  of  the  benefice  does  not  run ; 
and  with  regard  to  peremptory  edicts,  when  it  appears  that  there  is  an  im- 
pediment to  their  being  carried  into  execution,  the  period  fixed  for  that  pur- 
pose is  extended,  and  is  shewn  at  length  by  Salgado  in  several  places,  u]Son 
the  authority  of  a  great  number  of  texts,  and  many  doctors.* 

7.  Add  to  which,  that  the  owner,  being  the  person  who  is  best  acquainted 
with  the  mines,  may  be  apprehensive  that  his  administrator  may  perhaps 
prejudice  his  interests  by  taking  the  boundaries  in  one  direction,  rather  than 
in  another,  which  might  be  more  desirable ;  whilst  there  cannot  be  any  great 
inconvenience  in  a  littie  delay,  particularly  if  no  communication  have  occurred 
between  the  works  of  the  difierent  mines ;  as  any  person  working  on  a  vein, 
or  immediately  following  up  ore,  is  at  liberty  to  carry  on  his  works  into  the 
pertmencia  of  another  miner.f  If  then,  the  mines  be  supposed  to  have 
actually  communicated,  it  must  be  presumed  that  the  course  of  the  vein  has 
been  ascertained,  and  the  administrator  must  consequently  know  what  will 
be  most  for  his  employer's  interest ;  but  if  the  mines  have  not  communicated, 
the  delay  can  occasion  no  mischief,  and  therefore,  upon  a  statement  of  the 
impediment  being  made  on  the  part  of  the  absent  person,  the  term  ought  te 
be  enlarged. 

8.  IToiwithstanding  these  arguments,  however,  the  contrary  rule  is  fliat 

•  Sa%ad  de  reg.  protect  1.  p.  cap.  7.  a  n.  66,  et  p.  2,  cap.  13,  a  n.  253  ;  et  plenisiim  de 
ratnt  bvllar.  p.  1,  cap.  16rper  tot.  and  2  p.  cap.  20,  a  n.  22. 
t  ChapL  14,  Old.  SO. 
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which  oaght  to  be  observed,  as  being  expressly  decided  by  the  ordinance, 
and  therefore  the  justices,  after  the  15  days  are  expired,  must  proceed  to 
set  out  the  measurements,  whaterer  pretence  may  be  alleged  against  it. 
Urst,  because  the  ordinance  does  not  require  the  personal  concurrence  of  the 
owner,  neither  his  actual  presence  during  the  measurement  of  any  import- 
ance, since  he  may  appear  by  his  steward  or  administrator ;  and  therefore, 
although  the  owner  be  at  a  very  great  distance,  it  is  sufficient  to  summon  the 
"steward,  ^^  under  whose  charge  the  working  of  the  mine  is,"  as  the  ordinance 
expresses  it,  and  who  will  know  m  what  direction  it  is  expedient  to  measure 
the  boundaries.  Second,  because  it  must  be  considered  the  owner's  own 
fault  that  he  did  not  measure  out  his  own  mine  at  the  time  of  restoring  it, 
and  taking  possession.  Third,  because  knowing  that  he  nught  at  any 
moment  be  called  upon  to  set  out  the  boundary  stakes,  by  the  neighbour  on 
whose  side  he  had  not  done  so,  he  ought  to  have  left  proper  instructions  with 
his  steward.  And,  mainly,  because  it  is  not  right  that  the  limits  of  contigu- 
ous mines  should  remain  undefined,  to  the  prejudice  of  the  public  and  of  the 
mine  owners,  merely  on  account  of  the  absence  of  the  proprietor  of  longest 
standing,  whether  such  absence  be  Yoluntary  or  necessary.  And  were  the 
judges  to  depart  fix>m  the  terms  of  the  ordinance,'  the  consequences  of  adopt- 
ing such  a  course  would  be  many  and  serious  ;  for  the  uncertsdnty  as  to  what 
ground  might  be  left  unoccupied,  would  interfere  with  the  registering  of 
pits  upon  the  vein.  The  boundaries  of  the  older  mines  remuning  undefined, 
it  would  be  impossible  to  ascertain  those  of  the  adjacent  mines,  and  the  litiga- 
tion and  dissension  ensuing  from  the  confusion  thus  introduced,  as  to  the 
boxmdaries,  would  be  highly  prejudicial  to  the  mine  works  and  mine  propri- 
etors. 

9.  Nor  do  the  arguments  first  advanced  weaken  this  conclusion ;  for  the 
rule  that  time  shall  not  run  against  a  person  under  an  impediment,  cannot 
apply,  when  the  act  to  be  dime  does  not  require  personal  attendance,  and  when 
the  administrator,  who  must  be  presumed  to  know  the  course  of  the  works, 
and  the  direction  in  which  it  is  most  expedient  that  the  measurement  should 
be  made,  may  just  as  well  perform  it ;  particularly  as  the  omission  would  be 
an  infiringement  on  the  law,  and  would  be  prejudicial  to  the  interests  of  the 
public  and  of  the  adjoining  mine  owners.  The  reason  why,  pending  an 
application  to  the  prince,  or  whilst  the  question  of  nullity  is  under  consider- 
ation, the  time  allowed  for  other  proceedings  does  not  run,  is  plain,  for  tl;e 
latter  are  put  a  st<5p  to  by  the  former ;  and  so,  when  the  act  requires  personal 
attendance,  or  when  it  is  for  the  benefit  of  the  public  that  a  longer  time 
should  be  allowed ;  but  the  effect  in  the  case  proposed  is  just  the  reverse,  for 
although  every  one  is  at  liberty,  in  followmg  up  the  vein,  to  work  into  the 
pertenencia  of  another  proprietor,  until  an  intercommunication  occurs,  yet  by 
having  his  mine  measured  out,  he  will  avoid  the  risk  of  a  heavy  lawsuit,  and 
he  will,  at  the  same  time,  afford  the  opportunity  to  others  of  measuring  out 
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their  boundaries  also ;  by  which  means  the  different  parcels  of  ground  being 
ascertiuned,  the  mining  district  will  become  properly  settled,  agreeably  to  the 
laws  and  ordinances.  And  a  public  object  of  this  kind  ought  not  to  be 
interfered  with,  by  the  absence  of  a  single  person,  when  his  place  may  and 
ought  to  be  supplied  by  that  of  the  person  in  whom  he  reposes  so  much  con- 
fidence as  to  entrust  him  with  the  charge  of  the  works :  besides  which, 
several  opportunities  of  fraud  may  be  prevented  by  adhering  to  this  rule  ; 
for  the  object  of  delaying  the  measurement  of  the  boundaries,  is  to  bo.  in 
a  condition  to  keep  the  adjoining  proprietors  in  suspense,  and  to  gratify  the 
covetous  desire  of  occupying  the  whole  vein,  if  possible,  instead  of  being 
confined  within  certain  limits,  as  required  by  the  ordinances. 

10.  It  is  also  a  question,  whether  in  the  third  case  provided  for  by  the  ordi- 
nance, that  of  the  owner  of  the  mine  being  absent  at  more  than  ten  leagues, 
distance,  supposing  the  proclamation  to  have  been  posted  up,  and  published, 
and  notice  to  have  been  given  to  the  steward,  or  other  person  in  charge  of 
the  mine,  such,  person  may  set  out  the  boundary  stakes ;  or  whether  the 

justice  must  set  them  out  himself,  without  the  intervention  of  the  steward  ? 

11.  The  answer  is,  that  the  steward  must  advise  his  employer,  that  he 
may  furnish  him  with  a  proper  authority  for  that  purpose,  or  come  and  set  out 
the  boundary  stakes,  in  person.  But  should  neither  of  these  steps  be  taken, 
a  distinction  must  be  noticed  ;  for  the  owner  either  has  omitted  to  stake  out 
his  mine  before  his  departure,  and  it  yet  remains  to  be  done,  which  is  the 
case  supposed  by  the  ordinance,  "  who  maj[  have  to  set  out,"  or  he  has  left 
the  boundary  stakes  set  out.  If  the  latter  be  the  case,  the  servant  cannot 
alter  them,  or  set  out  others ;  it  being  so  provided  by  the  34th  ordinance.* 

12.  If  the  former  be  the  case,  that  is  to  say,  if  the  employer  have  not 
left  the  boundary  stakes  set  out,  he  must  send  an  authority  for  that  purpose, 
within  the  fifteen  days,  which  is  the  object  of  his  being  summoned ;  and  if, 
by  reason  of  the  distance,  or  from  its  not  being  possible  to  give  him  notice 
during  that  term,  it  is  not  practicable  for  him  to  send  an  authority,  or  to 
come  himself,  we  are  of  opinion  that  the  justice  ought  to  set  out  the  bounda- 
ries, having  regard  to  the  ordinances,  and  to  the  preference  to  which  the 
earliest  or  senior  proprietor  is  entitled ;  and  if  the  absent  person  be  the 
senior,  his  steward  or  servant  ought  to  set  out  the  boundaries,  in  the  direction 
most  suited  to  the  rights  and  interests  of  his  employer,  in  the  same  manner 
as  he  would  be  authorised  to  do,  in  taking  a  mine  for  his  employer,  under 
the  ordinance  last  cited,  to  which,  and  to  the  illustration  of  this  point,  given 
m  the  commentary  upon  it,  we  refer,!  ^^^^  being  the  place  to  which  it  prop- 
erly belongis. 

*  Infn,  chap.  15,  ordin.  34,  *«  And  the  steward  or  Bervant  shall  not  be  at  liberty  U>  alter  the 
boondary  aiakea  which  his  said  employer^shall  have  set  oat,  or  left  fixed,  without  any  aQtbority 
firom  his  employer." 

t  Infra,  chap.  15,  n.  16  and  17. 

31 
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CHAPTER  XI. 

THE  MINEBS  OUGHT  TO  STAKE  OUT  AND  MEASURE  THE  BOUNDARIES  OF 
THEIR  MINES,  ACCORDING  TO  THE  ORDER  AND  STANDING  OF  THEIR 
RESPECTIVE  ENTRIES  IN  THE  REGISTER.— THE  aUESTION  CONSIDERED 
AND  SOLVED,  WHETHER  IF  A  MINE  BE  INSUFFICIENTLY  WORKED,  OR 
BECOME  FORFEITED  IN  ANY  OTHER  MANNER,  AND  BE  AFTERWARDS  DE- 
NOUNCED AND  ADJUDGED  TO  SOME  OTHER  PERSON,  REGARD  SHOULD 
BE  HAD,  IN  MEASURING  OUT  THE  BOUNDARDES,  TO  THE  ORIGINAL  RE- 
GISTRY,  OR  TO  THAT  MADE,  SUBSEQUENTLY,  UPON  THE  DENOUNCE- 
BfENT. 

ORDINANCE     XXV. 

AlsOy  we  ordain  and  command,  that  if  two  or  more  persons  simultaneously 
make  application  to  have  the  boundary  stakes  set  out  by  such  first  discoverer, 
or  any  other  person  whose  mine  shall  yet  remain  to  be  staked  out,  such  first- 
mentioned  persons  holding  mines  on  any  sides  of  the  mine,  in  respect  of  which 
such  application  to  set  out  boundary  stakes  shall  be  made,  it  shall  be  ascer- 
tained from  the  re^tries,  which  of  them  is  entitled  to  have  the  stake  set  out 
first,  and  which  second  ;  and  thus  they  shall  go  on  setting  out  the  boundary 
stakes  in  successiye  order,  observing,  in  regard  to  the  dimensions  and  all  oth- 
er matters,  the  rules  contained  in  these  our  ordinances. 


CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

I.  Id  measaring  out  the  boundaries,  a  prefeTence  la  given »  according  to  piiority  of  regi»- 

try. 
S  and  3.  The  mine  cannot  be  measured  out  whilst  any  question  as  to  the  nullity  of  the  re- 
gistry, or  the  forfeiture  of  the  mine  under  any  penalty,  is  depending. 

4.  Any  such  question  ought  to  be  decided  in  a  summary  way. 

5.  When  the  registries  are  of  the  same  date,  the  preference  is  to  be  decided  by  lot. 

6.  When  a  party  who  has  registered,  and  another  who  has  denounced,  apply  at  the  same 

time,  priority  in  date  gives  the  preference. 

7  and  8.  If  a  mine,  after  being  registered,  is  adjudged  to  some  other  person  for  being  in- 
sufficiently worked,  regard  is  to  be  had  to  the  last  entry  in  the  register,  and  not  to  the 
original  one,  which  has  become  extinct. 

0.  An  ordinance  of  Peru,  coofiiming  this  opinion. 

10.  A  party  denouncing  a  mine  must  make  registry  anew ;  it  being  the  only  title  he  has 
to  shew. 

II.  And  so,  although  the  party  denouncing  the  mine  be  the  same  that  has  abandoned  it. 
19.  A  party  denouncing  a  mine  does  not  succeed  to  the  rights  of  him  who  has  abandoned 

it,  but  takes  it  as  a  new  mine. 
13.  A  mine,  when  abandoned,  loses  even  the  name  of  a  mine,  in  analogy  to  what  takes 

place  when  a  son  comes  under  his  own  authority,  with  regard  to  the  pecuUum  quasi 

castrense,  or  property  he  is  allowed  to  have  at  Ids  own  disposal  before  that  period. 
14  to  19.  It  is  established,  by  analogy  to  the  Tarious  cases  of  legacies,  emphyteusis,  feuds, 

immunities,  and  grants  from  the  crown,  that  when  a  grant,  after  baring  failed,  is  made 

anew,  it  has  all  the  qualities  of  a  new  grant. 


MINES  AND  MINING.  248 

so.  The  point  established  beyond  a  doubt,  by  a  detennination  of  the  loyal  audiency  of 
Graudalazara. 

21.  It  is  infened  from  this  opi()jon,  that  in  a  question  between  registry  and  denouncement, 
regard  is  bad  to  priority  in  point  of  date  only,  without  reference  to  the  original  regis- 
try of  the  mine. 

S8.  When  an  older  mine  is  abandoned,  the  proprietor  of  a  more  recent  mine  is  at  liberty, 
in  altering  his  boundaries,  to  carry  them  forward  upon  the  ground  of  the  former. 

33.  £?en  though  the  abandoned  mine  be  the  discoverer's  mine.  And  the  party  denouncing 
such  a  mine  cannot  claim  the  larger  number  of  varas  which  the  discoverer  had. 

S4.  When  a  mine  is  lawfuUy  transferred  from  one  to  another,  whether  by  an  onerous  or 
lucrative  tide,  regard  is  always  had  to  the  title  conferred  by  the  original  registry. 

COMMBNTARY. 

1.  It  being  settled  that  ono  miner  may  make  application  to  have  the  boun- 
dary stakes  set  out  by  another,  the  question  arises  who  has  the  jfirst  right  of 
measuring  oat  his  mine  ?  The  25th  ordinance  of  the  new  code,  following 
the  24th  of  the  old  ordinances,*  directs,  that  it  shall  be  ascertained  by  refer- 
ence to  the  registries,  which  is  entitled  to  set  out  his  boundaries  first,  and 
which  second,  and  so  on  successively ;  so  that  the  preference  is  regulated  ac- 
cording to  their  several  priorities  in  occupying  the  vein  and  in  making  regis- 
try ;  and  he  who  is  first  in  point  of  time,  even  if  only  by  an  hour,  or  a  mo« 
ment,  gains  a  preference  in  ascertaining  his  boundaries.!  And  although  the 
ordinance,  upon  this  point,  seems  plain  and  clear,  some  considerable  difficul- 
ties nevertheless  suggest  themselves. 

2.  The  first  is,  whether,  suppodng  a  question  to  arise  on  the  validity  or 
nullity  of  the  registry  or  denunciation  (usually  called  denouncement,  as  we 
have  noticed  elsewhere)  ;:(  the  ascertaining  of  the  boundaries  should  be 
deferred  whilst  the  point  is  in  dispute  ?  The  answer  to  which  must  be  in  the 
affirmative,  for  the  question  whether  the  registry  be  valid,  or  whether 
the  mine  have  been  re^stered  according  to  law,  must  be  determined, 
before  measuring  it  out,  or  setting  out  the  boundary  stakes ;  the  suppo- 
sition upon  which  the  arrangement  proceeds,  must  be  verified,  before  it  can 
be  carried  into  efiect ;  the  mine  must  exist,  before  it  can  be  measured 
out:  for  according  to  the  plainest  and  simplest  principles,  that  which 
does  not  exist,  cannot  have  any  qualities  attached  to  it,  and  these  obser- 
vations will  apply  to  every  case  in  which  there  is  a  preliminary  question 
to  be  decided,  wUch  must  always  be  disposed  of  before  the  principal  ques- 
tion depending  upon  is  entered  into.§     Thus  an  appeal  is  suspended,  by  a 

•  Law  6,  tiu  12,  book  6,  ord«  24,  Collection  of  Castilo. 

t  Chap.  5,  n.  12.  Cap.  qui  prior,  de  r.  j.  in  6.  InnDmeri  teztna  et  A  A.  apad  Acmtam,  de 
priril.  credit,  in  prief.  ad  regal.  8.  per  tot 

t  Chap.  6,  a  n.  21. 

§  L.  7,  tit.  10»  part  8,  et  ibi  Greg.  L.  1,  Cod.  n  quia  alter,  teit.  prohibaerit ;  f.  projndlciales ; 
Inst,  de  act  et  ibi  DD.  Salg.  de  reg.  protect,  p.  4,  cap.  14»  et  p.  2,  ci^).  18,  n.  4,  cam  plar.  et 
de  retent  boUar.  p,  1,  cap.  11,  a  n.  88. 
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question  of  nuUit j  being  interposed ;  and  the  term  allowed  for  making  proof, 
bj  the  question  being  raised,  whether  such  or  such  interrogatories  are  to  be 
admitted.*  So  that  before  the  mine  can  be  measured  out  or  the  boundaries 
defined,  it  must  first  be  ascertained  that  the  registry  is  valid  ;  which  is  the 
same  thing  as  saying  that  before  the  mine  is  measured  out,  it  must  be  ascer- 
tained that  it  is  a  mine  ;  for  a  mine  unregistered  is,  as  we  have  shown  at 
length,  in  the  proper  place,  no  mine  at  all,  the  registry  being  the  fundamental 
ground  of  title.f 

8.  The  same  rule,  we  apprehend,  will  hold,  if  a  question  be  raised  judi 
cially,  upon  any  other  of  the  many  grounds  upon  which  the  ordinances  make 
the  minj  subject  to  the  penalty  of  forfeiture,  and  render  it  liable  to  be 
adjudged  to  any  other  person  who  shall  apply  for  it ;  as  to  which,  reference 
may  be  had  to  our  observations  in  the  place  last  cited,  where  we  have  gone 
through  the  penal  ordinances  at  much  length,  and  with  much  minuteness, j: 
enumerating  the  circumstances  under  which  the  nonnobservance  of  the  forms 
and  indispensable  requisites  which  they  enforce,  incurs  the  penalty  threat- 
ened. 

4.  The  second  question  is,  whether  the  judicial  investigation  of  the  prelim- 
inary question,  as  to  the  nullity  of  the  registry,  or  of  the  ground  upon  which 
the  mine  is  supposed,  agreeably  to  the  ordinances,  to  have  become  the  sub- 
ject of  the  forfeiture,  and  which  is  to  have  the  effect  of  preventing  the 
boundaries  from  being  ascertained,  until  it  is  decided,  is  to  be  conducted  in  a 
summary  or  plenary  manner.  The  reply  is,  that  it  must  be  decided  summa- 
rily, and  that  as  soon  as  the  cause  is  determined  by  the  justice,  the  boundaries 
of  the  mines  shall  be  measured  out  according  to  his  decision,  saving  the  right 
of  the  party  worsted  in  the  cause.  This  doctrine  is  founded  on  the  ordinance, 
which  in  another  place  directs  that  the  trial  shall  be  conducted  in  a  summary 
way,  that  the  business  of  measuring  out  the  boundaries  may  not  be  retarded.  § 
By  another  ordinance  also,  it  is  directed,  that  upon  a  mine  being  denounced 
for  not  being  kept  sufficiently  worked,  the  cause  shall  be  determined  within 
forty  days,  and  if  it  shall  be  declared  to  have  been  insufficiently  worked,  the 
party  denouncing  it  shall  enter  into  possession,  notwithstanding  any  appeal  or 
question  of  invalidity  or  injustice  which  may  be  interposed  or  raised,  keeping 
an  account,  which  he  shall  render  and  satbfy  if  he  be  worsted  in  the  appeal, 
and  giving  security  for  1000  ducats.  ||     A  similar  rule  is  laid  down  by  the 

*  Salg.  de  relent,  p.  1,  cap.  15,  n.  26  et  27. 

t  Supra,  chap.  5.  n.  17. 

t  Chap.  5,  n.  21.  in  margin,  where  the  grounds  of  forfeiting  tfie  mine  are  enninerated. 

§  Sap.  chap.  8,  otd.  22 ;  **  And  if  two  or  more  persona  shall  applj  to  hare  then'  boandaiy 
stakes  set  out,  it  shall  be  ascertained,  in  a  short  and  snmniary  manner,  which  of  them  applied 
first ;  and  he  who  shall  be  ascertained  to  ha?e  been  the  first,  shall  be  preferred,  saving  the  right 
of  the  other  party,  if  he  shall,  neTertbeless,  claim  to  have  first  made  application  to  hare  such 
itakea  set  out  as  aforesaid." 

II  Chap.  18,  ordin.  88  and  89. 
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ordinance  \rhich  treats  of  suits  concerning  the  possession  of  mines,  or  in  other 
words,  suits  founded  upon  some  of  the  penal  regulations  of  the  ordinances.* 
Consequently,  therefore,  in  cases  of  a  similar  class  to  the  above,  the  trial 
should  likewise  be  summary,  so  as  not  to  interfere  with  working  or  measuring 
out  the  mines  ;  and  if,  after  the  judgment  is  executed,  it  should  be  reversed 
upon  appeal,  the  measurements  must  be  rectified  in  favour  of  the  party  who 
gains  the  appeal,  to  whom  also  an  account  of  the  profits,  after  deducting  the 
expenses,  must  be  rendered. 

5.  The  third  question  is,  how  the  measurement  of  the  boundaries  ought 
^  be  regulated,  in  mines  registered  upon  one  and  the  same  day,  when  it 
does  not  appear  what  was  the  hour  of  making  the  registry,  or  which  of  the 
mines  was  first  registered.  The  answer  is,  that  if  it  cannot  be  ascertained  . 
which  of  them  had  the  priority,  and  the  parties  cannot  be  brought  to 
agree,  the  question  must  be  resolved  by  lot,  which,  according  to  the  law  and 
the  authorities,  is  the  course  to  be  pursued  in  cases  of  this  kind.f 

6.  The  fourth  question  is,  whether  registry  takes  precedence  of  denounce- 
ment, or  vice  versa  ;  or  whether  a  registered  mine  is  to  be  measured  out  before 
one  that  has  been  denounced  ?  We  reply,  that  if  the  registry  is  of  earlier 
date  than  the  denouncement,  the  party  who  has  made  registry  should  have 
his  boundaries  measured  out  before  the  party  who  has  denounced  ;  but  if, 
on  the  other  hand,  the  denouncement  be  of  the  earlier  date,  the  party  who 
has  denounced  should  have  the  preference.  For  denouncement  and  registry 
do  not  differ  in  substance ;  and  whether  the  person  be  the  discoverer  of  a 
new  mine,  or  the  denouncer  of  a  mine  insufficiently  worked,  he  is  equally 
said  to  make  registry,  as  has  been  fully  shewn  in  the  proper  place,  when 
treating  of  registry,  to  which  we  refer.  J 

7.  The  fifth  question  is,  whether,  in  measuring  the  boundaries  of  a  mine, 
which,  ha^ng  been  registered  according  to  law,  has  afterwards  been  adjudged 
to  some  other  person  as  insufficiently  worked,  regard  should  be  had  to  the 
first  registry,  or  to  the  adjudication  made  upon  the  denouncement  ? 
We  reply,  that  the  measurement  should  be  regulated  by  the  last  registry 
made  upon  the  denouncement  and  adjudication,  and  not  by  the  original  reg- 
istry ;  which,  although  it  seems  rather  a  nice  point,  is  plain  enough,  and 
may  be  deduced  from  more  principles  than  one. 

8.  When  the  mine  has  been  left  insufficiejitly  worked,  or  is  become  forfeited 
under  any  of  the  circumstances  enumerated  in  the  ordinances  (which  we 
have  particularised  in  another  place) ,§  the  first  registry  is  at  an  end,  the  mine 

*  Chap.  23,  ord,  63,  infra. 

t  Feliciafl,  de  societ.  cap.  27,  a  d.  30,  et  cap.  2S,  o.  46  ;  cam  L.  fin.  Cod.  commnn.  de  legat, 
et  cum  Bald,  io  L.  si  major,  Cod.  comm.  dibid.  Tiraqael.  de  jure  primig.  qusast.  17  opposit.  1, 
o.  23.    Felicios,  cap.  39,  ubi  de  divisione  per  eortem. 

t  Chap.  5,  from  n.  21  to  25. 

^  Chap.  5,  D.  21,  in  marg. 
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has  ceased  to  be  sach,  it  is  considered  as  waived,*  and  is  liable,  as  is  declared 
by  the  same  ordinances,  to  be  given  to  the  first  person  who  shall  occupy  it.t 
The  right,  therefore,  of  the  party  in  possession  being  detemuned,  and  the 
mine  having  ceased  to  be  such,  the  ori^al  title  cannot  be  revived  in  the 
party  who  denounces  it,  and  to  whom  it  is  adjudged  anew ;  for  it  is  one  of 
the  commonest  principles,  that  a  right  once  extinguished,  cannot  be  revived ; 
and  that  when  the  right  of  the  donor  is  determined,  that  of  the  donee  is 

determined  also.} 

9.  Amongst  the  ordinances  of  Peru,  there  is  a  very  peculiar  one,  which 
directs,  '^  that  if  those  who  shall  have  discovered  a  mining  tract,  shall  aban- 
don it  altogether,  none  of  them  remainmg  upon  it,  and  after  the  expiration  of 
three  months,  any  person  shall  register  it,  he  shall  enjoy  the  rights  of  a  dis- 
coverer in  respect  of  any  veins  which  he  may  discover  anew,  and  in  those 
already  manifested,  as  if  such  tract  had  never  been  roistered."  Consequently, 
when  a  mine  is  abandoned  and  forfeited,  so  that  any  person  may  register  it, 
it  is  looked  upon  as  if  such  mine  had  never  been  restored,  the  first  registry 
being  altogether  put  out  of  the  case  and  extinguished. 

10.  A  party  denouncing  a  mine,  and  applying  to  have  it  adjudged  to  him 
as  insufficiently  worked,  or  upon  any  other  ground  under  which  the  ordinan- 
ces declare  it  forfeited,  should  make  registry  of  it  anew,  and  observe  the  con- 
ditions limited  by  the  ordinance,  as  appears  from  the  ordinances  themselves 
in  the  places  above  cited. §  The  old  regbtry  then  is  of  no  avail,  for  every 
thing  is  to.be  done  anew, — the  mine  itself,  under  the  new  registry,  is  a  new 
subject ;  the  three  estados  must  be  sunk  anew,  the  possession  is  given  anew, 
and  the  possessor  is  new.     Recedant  Vetera,  nova  sint  omnia. 

11.  The  first  registry  is,  in  &ct,  abolished,  extinguished  and  annihilated 
so  completely,  that,  as  is  clearly  laid  down  in  the  ordinance,||  the  very  party 
who  has  abandoned  the  mine,  having  forfeited  it  by  leaving  it  insufficiently 
worked,  "  has  no  right  to  it  except  by  making  registry  of  it  anew  ;'^  so  that 
even  supposing  no  new  party  to  interpose,  a  fresh  registry  is  reqmred,  the 
original  registry  being  of  no  avail,  even  to  the  same  individual ;  but  being 

*  Circa  bona  pro  derelicto,  qaod  itatim  amittator  dominitom,  qoamyis  aliu  non  aabiatret  io 
possesflione,  yid.  Antan.  de  donat  lib.  8,  cap.  IS,  cam  innnmeria.  o.  108. 

t  Ord.  17,  *'  Any  other  perBon  whatsoever  maj  register  sach  mine."  Ord.  37,  *'  In  snch  case 
he  shall  have  forfeiteted  it,  and  shall  forfeit  it,  and  it  shall  be  adjadged  to  any  person  who  shall 
denoonce  it  as  insafficiently  worked."  **  Ord.  27,  "  Under  the  penalty  of  forfeiting  the  right 
they  may  have  to  sach  mine,  and  that  any  other  person  shall  be  at  liberty  to  apply  for  it,  and 
register  it  as  his  own,*'  And  many  others,  which  we  have  referred  to  in  chap.  6,  n.  21,  in 
margin. 

X  Resolnto  jare  dantis,  resolvltar  jas  accipientiB.  Jos  semel  extioctam  non  revivisclt.  L.  lez 
Toctigali,  ff.  de  pignor.  Laea,  de  donat  disc.  13,  n.  4. 

§  Chap.  17,  ord.  37.  and  others  to  the  same  effect,  which  we  have  enamerated  in  chap.  5,  n. 
21,  margin, 

11  Infra,  chap.  17.  ord.  87. 
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merged  and  annihilated,  withoat  leaving  a  trace,  even  in  favour  of  the  party 
himself  who  originally  made  it. 

12.  To  the  arguments  afforded  by  these  rules  of  the  new  ordinances,  so  dis- 
tinctly expressed  as  not  to  leave  the  least  doubt  upon  the  point,  we  may  add 
the  circumstance,  that  the  party  denouncing  the  mine,  does  not  succeed 
to  the  interest  of  the  former  possessor,  but  on  the  contrary,  informs  against 
him,  accusing  him  of  having  infringed  the  ordinances,  and  of  having  omitted 
to  fulfil  their  conditions  ;  by  which  act,  as  he  impugns  the  title  and  registry 
of  the  other  party,  he  cannot  be  allowed  to  avail  himself  of  it,  for  the  pur> 
pose  of  measuring  his  boundaries.  The  new  possessor  comes  in  under  the 
authority  of  the  law,  which  makes  him  a  new  grant,  and  gives  him  a  new  in- 
vestiture, and  a  new  title,  and  consequently,  a  new  mine  ;  and  therefore, 
in  measuring  his  boundaries,  he  should  be  regulated  by  the  date  of  his  own 
title,  and  not  by  that  of  the  extinct  and  annulled  registry,  which  can  have  no 
effect  whatever.  Nor  is  it  possible  that  the  old  right  of  measuring  out  the 
boundaries,  can  be  revived  by  the  mine  becoming  the  new  acquisition  of  a 
different  possessor,  who  does  not  come  in  under  the  first,  but  enters  anew 
into  the  possession  of  the  mine,  as  if  it  had  never  been  measured  out,  or 
been  a  mine  at  all ;  for  properly  speaking,  it  does  not  retain,  under  these 
circumstances,  even  the  name  of  a  mine. 

13.  The  law  directs  that  the  will  of  a  son,  bequeathing  the  petndium 
qucLii  eastren^t*  shall  not  be  questioned  nor  attacked  as  inofficious,  whilst  he 
is  under  the  authority  of  his  father  ;  but  that  when  he  is  emancipated  from 
that  authority,  it  shall  be  liable  to  be  £0  questioned,  because  such  property 
does  not  even  retain  the  name  of  peculium,  but  is  confounded  with  his  other 
property.!  So  that  a  mine,  when  once  the  right  to  it  is  so  extinguished  that 
it  may  be  taken  and  denounced  by  any  other  person,  as  if  it  were  a  new 
mine,  ought  not  to  retain  even  the  name  of  a  mine. 

14.  A  bequest  of  a  slave,  who  is  afterwards  manumitted  during  the  life 
of  the  testator,  will  not  be  revived,  though  he  should  subsequently  fall 
into  servitude  again,  because  he  is  as  it  were  a  new  man.:(  A  decurion,§ 
when  banished  or  exiled,  is  no  longer  a  decurion,  but  at  the  expiration  of 
the  term  of  exile,  although  re^ligible  to  the  dignity,  he  does  not  necessarily 
take  his  former  rank  or  ^^lace,  for  he  comes  in  as  a  new  man,  and  a  new  de- 
curion ;  and  herein  he  differs  from  one  who  has  merely  been  suspended  from 

*  Under  the  ciyQ  law,  property  acquired  by  a  ion,  wbUst  still  QDder  paternal  aathority,  by 
tbe  exercise  of  any  liberal  art,  and  which  be  was  allowed  to  dispose  of,  in  contradistinction  to 
property  otherwise  acquired.    See  Vieat,  jur.  nt.  voeab*  at  the  word  peeidium. — Trans, 

t  L.  fin.  \,  I  et  2,  Cod.  de  ioof.  test.  *'  Cum  neqae  nomen  peculii  permanet,  sed  aliia  rebas 
confanditur,  et  similem  fortooam  recipit  quern  adroodom  et  csstem  res  eorum,"  &c. 

I  L.  27.  4.  2,  ff.  de  adimend.  leg.  "  Nam  et  si  mrsos  in  seryitntem  reciderit,  oon  tamen  lega- 
tom  ejus  resQseitabitnr.  noTus  enim  videtor  homo  esse.** 

4  In  tbe  Roman  colonies,  a  municipal  officer ;  in  some  measore  analogous  to  a  common-ooun- 
in  this  country.— TVans. 
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lus  office  for  a  certain  time,  for  the  latter,  when  the  time  is  expired,  is  re- 
stored to  the  rank  he  held  before,  as  a  direct  consequence  of  his  restitu- 
tion/ And  thus  a  new  title  and  a  new  registry  make  a  new  mine ;  and  the 
rank  and  place  it  is  to  occupy  are  to  be  determined  solely  by  the  new  title, 
without  the  possibility  of  the  old  title  being  recovered,  for  the  law  does  not 
restore  the  mine,  but  makes  a  new  gift  of  it. 

15.  If  an  emphj/teusUjf  which  has  determined,  be  subsequently  granted 
again  under  new  terms,  it  is  not  the  same,  but  another  aod  distioct  eniphy- 
teu9i8j  and  the  same  may  be  said  with  regard  to  a  feud  ;  for  which  see  Men- 
ochius,  who  cites  Baldus,  Angelus,  Croto  and  01drado4 

16.  With  regard  to  a  feud,§  Carle val||  lays  down,  that  when  it  reverts  to 
the  king,  it  is,  in  form,  determined  and  extinguished,  although  the  subject  of 
the  feud  f  till  exists  in  substance  ;  so  that  if  granted  to  another  party,  it  is 
no  longer  the  same  feud,  but  a  new  one  ;  for  the  identity  and  individuality 
of  the  feud  depend  more  upon  the  identity  of  investiture,  than  of  the  sub- 
ject matter  of  the  feud  ;  in  like  manner  as  tho  identity  of  a  natural  thing 
depends  more  upon  the  identity  of  the  form  than  of  the  substance. 

17.  The  like  is  also  established  by  a  celebrated  opinion  of  Alexander,^ 

*  L.  2,  ff.  de  decnrioD.  *^  Clui  relegatns  ad  tempns  est,  si  decnrio  sit,  deoinit  esse  decurio. 
Alia  caasa  est  ejai  qui  ad  teropus  ab  ordine  remoyeter. — \,  1.  Restitatas  tamen  in  ordtDem» 
arbiter  cundem  ordtnem  tenere  quern  pridem  habnit.  Non  idem  erit  in  eo  qni  relegatm  ad 
tempus  est ;  Dam  hie  velat  novDs  in  ordinem  Tenit«" 

t  An  agreement  respecting  real  property,  granted  to  another,  on  condition  of  bis  bringing  it 

into  caltivution,  and  paying  an  annual  rent    See  Yicat,  jur.  uL  vocab.  at  the  word  EmphyteasiM 
— TranM, 

X  Menoch.  de  presnmpt  lib.  S,  pras.  93,  n.  36.  **  Qnasdo  emphyteusis  post  cadncita:emfait 
denao  concessa,  adjecta  nova  qnalitate  tunc  dicitur  emphytensb  nova  ;  ut  tradunt  Bald,  in  1, 
1,  column  4,  if.  de  rer.  diyis.  in  cap.  1,  an  agnatus  vel  filias,  et  \.  imperislem,  §.  insaper,  de 
prohib.  feud,  alienat.  Angel,  in  L.  JDS  civile,  ff.  dejnst.  Crot.  in  L,  re  conjnncti,  n.  144,  ven. 
■ecundo  tamen,  ff.  de  legat.  3.  Ita  etiam  de  feudo  respondit  Oldrad.  in  cons.  178,  cum  dixit 
fendnm  censer i  novum  ob  novas  qualitates  in  nova  investitura  adjectas." 

f  **  Sir  Henry  Spelman,  after  Cujas,  defines  a  fief  (or  feud)  "to  be  *  a  right  which  the  vas- 
sal hath  in  land,  or  some  immoveable  thing  of  his  lord's,  to  nse  the  same  and   take  the  profits 
thereof,  hereditarily,  rendering  unto  his  lord  such  feudal  duties  and  services  as  belong  to  mili- 
tary tenare  ;  the  mere  propriety  of  the  soil  always  remaining  in  the  lord.'  *'    Coke  upon  Little- 
ton, by  Hargrave  and  Butler,  191.  a.  note.— Trans. 

II  Carleval,  de  jud.  tit.  3,  disp.  28,  n.  14,  "  Sed  tempore  quo  fcadnm  est  devolotum  ad  regi- 
am  curiam  ob  lineam  finitam,  non  potest  sabjici  hypothecie  a  quondam  utili  domino  ;  cum  ips«i 
defuttcto,  res  fendalis  remaneat  libera  ab  ejus  utili  dominio,  ct  contractus  feudi,  feudnmqne  i[K 
sum  antiquum,  formaliter  loquendo  (si  licet  uti  metaphysicis  verbis,  aptissime  tamen  rem  expli- 
cantibus),  siteztinctnm  :  tametsi  res  ipsa  feudalis  materialiter  maneat  eadem  sub  dominio  di- 
recto.  Ex  quo  fit,  ut  si  alius  ipsa  reinvestiretur,  non  esset  idem  feudum  cam  antiqno,  sed  fen- 
dnm  novum,  cap.  1,  de  succes.  fratr.  cap.  1,  de  fratr.  de  nov.  benef.  invest.  Ad  nnitatem  enim 
feudi,  et  individuationem  (ut  sic  dicam)  magis  attenditur  unites  investiture  qnam  rei  feudalis*' 
quemadmodum  quoad  nnitatem  rei  naturalis,  m  gis  inspicitnr  unitas  formss,  quam  materitt." 

H  Alexander,  lib.  5,  cons.  coos.  84.  n,  b.  **  Dksitur  de  novo  venire  ad  habitandum  ex  quo  erul 
•z  toto  translatns  et  eziinctus  primus  incolatus.  Hoc  comprobatur  per  ea  quae  dicimus  in  fendo 
Bovo  et  anliquo  Nam  pluics  erant  fratres  habentes  feudum  antiquum,  et  ascendent!  suo  pro  so 
et  snis  descendeniibud  cuucoido,  cl  unus  ez  dictis  fratribus  feloniam  commiait,  propter  quani  ve- 
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upon  the  question  whether  a  certidn  immunitj  granted  for  the  term  of  50 
years,  to  those  who  should  come  anew  to  inhabit  a  certain  place,  should  be 
enjoyed  by  one  who  had  formerly  been  an  inhabitant,  and,  after  being  six 
years  absent,  had  returned  again  7  To  which  he  gives  an  answer  in  the  af- 
firmative, on  the  ground  of  his  being  a  new  citizen  and  a  new  inhabitant,  his 
former  character  of  an  inhabitant  having  been  extinguished  ;  referring  to  the 
analogous  case  of  a  feud,  which  has  escheated  to  the  lord,  in  consequence  of 
the  treason  of  the  feudatory,  and  which,  when  granted  anew,  is  regarded  as 
a  new  feud ;  and  observing  that  when  any  thing  is  become  determined,  a 
party  who  restores  it  is  regarded  in  the  same  light  as  one  who  grants  it  anew ; 
which  doctrine  he  supports  by  various  texts,  and  upon  the  authority  of  the 
Olossary,  and  of  Angelus,  Isernia,  Bartholus,  Baldus,  Tiraqaelo,  Afflictis, 
Decius  and  others. 

18.  But  the  doctrine  which  most  favours  our  opinion  is  that  of  Soloreano,* 
with  reference  to  grants  from  the  crown  for  lives,  as  to  which  he  suggests  the 
important  question,  whether,  if  such  a  grant  be  determined,  in  consequence 
of  the  crime  of  rebellion,  or  by  any  other  cause  inducing  a  forfeiture,  and 
be  afterwards  made  anew,  it  is  to  be  regarded  as  the  same  grant,  and  in  tiie 
same  condition  as  befi)re  2  which  is  an  important  point,  in  reference  to  de» 
termining  the  question,  whether  the  two  or  three  lives  for  the  term  of  which 
these  grants  are  made,  are  to  begin  to  run  from  the  time  of  the  new  grant  2 

niebat  priraDdu  fendo,  et  debedat  reyerti  ad  domiDam  feadi,  an  ai  dominai  feloDiam  illam,  sea 
offeoaam  remisit  dicto  fratri,  fendam  illad  dicitur  doyqid,  toI  antiqaam  ?  Et  concladitor  quod 
•i  jaa'antiqai  fendi  fuit  omoiDo  eztinetmn,  at  qaia  erat  yaaaallna  ex  tali  felonia  ipao  jve  pmatus 
fi»«do  a  1^6,  Y8l  atiam  eorporalia  poatoaaio  fendi  ait  ad  dominBrn  reveraa,  et  deoao  sit  vaaiaUo 
facta  invefltitara,  appellabitnr  fendBin  oo? am :  alias  appellaretar  antiqaam.*'  Et  n.  7,  *'  Qaan- 
do  fanditn  aliqaid  est  eztioctam  idem  jadicamas  de  restaorante*  rd  renoTante  eztinetom  prool 
jttdicamos  de  eo  qai  de  novo  facit,*'  &C. 

•  Solon,  de  jar.  Indiar.  torn.  2,  lib.  2,  cap.  27,  a.  n.  101,  ibi :  *«  Nam  si  dantazat  restituendi 
animam  habobset,  dici  non  potest  plos  jaris  reo  ooocedere  volaisse,  qaam  ante  privationem  ha- 
bverat :  cam  restitutio  sit  in  statom  pristinnm  repositio,  et  tantam  reddat  qaod  abstulit  leasio. 
Cseteram  sinon  otatur  yerbo  restitationis,  ant  cam  hoc  alia  verba  involvat  qne  novam  gratiam 
factam  esse  signifioent,  prasertim  abi  samas  in  casn  in  qao  poDna  privationis  ipso  jare  iacarsa  fae* 
ml,  nt  in  crimine  lass  majeatatis  oootingit,  vel  senteatia  declaratoria  preeesserat,  cnjas  yirtata 
dominaa  jam  possessionem  appribendit;  tanc  dicendam  est  tanqnam  novam  coacessam  censeri, 
et  sic  ex  eo  die  vitarnm  tempas  incipere.  Ut  tenet  Gloss,  in  cap.  1,  §,  insaper,  de  prohibit,  feo. 
di  alienat  per  Freder.  qaam  seqaantor  Baldos,  Isernia,  Afflictls,  et  alii  scribentes  ibidem.  Car- 
tins  junior,  cons.  18,  n.  47.  Sigiamand.  Gofred.  icons.  52,  n.  8,  in  fendalib.  et  commune  tesutor 
Daeaas,  reg.  829.  Jul  ins  Clar.  m  §  feadum,  quasst  8,  n.  C,  et  jaxta  banc  distinctionem  accipien- 
da  soAt,  qa«  dispatat  Jason,  cons.  136,  vol.  4.  Ruin.  cons.  12,  vol.  2.  Roland,  cons.  60,  n.  8, 
lib.  1.  Villalobos,  in  Com.  opin.  lit.  n.  6.  Sforcia,  de  restit.  q.  98,  art.  2,  n.  20,  et  seq.  Ro* 
seothal,  onmino  videndos,  de  cap.  2,  cone.  18  et  19 ;  et  de  empbjrteasi  loquons  Alvaraa  Valas« 
eoa,  2.  py  q.  4,  per  tot,  et  tetigi  aap.  22,  n.  7  ;  et  novissime  D.  Valeoz.  cons.  160,  n.  75,  et  seq. 
▼oL  2.  Pro  qnibos  facit  text,  in  L.  2,  §.  si  ab  ere  alieno  ff.  de  pecal.  L.  inter  stipolantem,  83, 
§.  aacram,  vers,  et  navia,  ff.  de  V.  O.  ibi,  '  Et  navis,  si  hac  mente  resoluta  est,  at  in  aliam  os- 
am  tabaln  deatinarentar,  licet  matato  consilio  reficiatur,  tamen  et  perempta  prior  navis  et  hoe  alia 
dieeoda  eat'  L.  qui  res,  96,  §.  area,  flT.  de  solat  ibt :  *  Alia  enim  ndetar  esse  poaterior  navia^ 
ikvt  ilia  alias  booM  est,*  " 

32 
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19.  The  reply  to  ibis  qaestioD  inyokes  a  distinction.  Either  the  sorer^ 
eign  uses  the  word  reHitutiany  in  which  case  the  grant  is  restored  to  its  for- 
mer state,  or  he  only  uses  words  denoting  a  new  grant ;  in  which  case  the 
grant  must  be  considered  to  have  been  made  anew,  and  the  lives  will  com- 
mence to  run  from  that  day,  particularly  if  the  case  be  one  in  which  the  for- 
feiture have  been  incurred  ipso  jure.  This  doctrine  he  rests  on  the  author- 
ity of  the  Glossary,  and  of  Isemia,  Baldus,  Afflictis,  Curthis,  Gofredo,  Du- 
enas,  Julius  Clarus,  Jason,  Ruinus,  Rolando,  Yillalobos,  Sforcia,  Rosenthal, 
Alvaro  Yalasco,  and  Yalensuela ;  and  also  of  two  remarkaUe  texts,  which 
establish,  that  if  a  ship  be  taken  to  pieces,  and  then  be  reconstructed  of  the 
same  planks  put  together,  it  is  to  be  regarded  as  a  diflferent  ship ;  in  the 
same  manner  as  if  a  slave  who  has  been  made  the  subject  of  a  bequest,  and 
been  afterwards  manumitted,  should  subsequently  return  into  slaveiy,  he  is 
not  the  same  slave,  but  is,  as  it  were,  a  new  man. 

20.  In  further  support  of  the  doctrine,  we  will  cite  an  instance  which  oc- 
curred in  the  royal  audiency  of  Guadalaxara.  The  mine  of  Loreto  was  re- 
stored at  Zacatecas,  in  the  year  1735,  and  being  afterwards  abandoned,  its 
ori^al  owners  denounced  it  agidn,  in  the  year  1745.  In  the  mean  time, 
that  is  to  say,  in  the  year  1788,  the  mine  No  pensada  had  been  restored. 
A  smt  arose  in  the  year  1754,  as  to  the  right  of  measuring  the  boundaries, 
which  was  tried  before  the  justice  of  Zacatecas  ori^ally,  and  before  the  au- 
diency of  Quadalazara  upon  appeal,  both  of  whom  gave  sentence  in  favour 
of  the  No  pensada,  and  its  proprietor,  Don  Joseph  Juaristi,  and  against  the 
mine  Loreto,  and  its  proprietors,  Don  Juan  Tello  de  Albomoz  and  his  part- 
ners, upon  the  ground  of  several  precedents,  and  in  reliance  upon  the  current 
practice.  From  all  which  authorities,  it  is  to  be  inferred,  according  to  our 
view  of  the  subject,  that  a  mine  adjudged  anew,  upon  denouncement,  is  a 
new  mine,  and  is  considered  distinct  from  that  which  had  been  ori^ally  ro- 
istered, the  former  registry  being  determined.  And  that  with  regard  to 
the  right  of  measuring  the  boundaries,  or  any  other  question,  reference  is  to 
be  had  solely  to  the  date  of  the  registry  of  the  new  grant  last  made,  as  the 
only  title  by  which  such  matters  are  to  be  regulated.  From  this  doctrine 
we  deduce  the  following  corollaries. 

21.  First,  that^  if  a  person  holding  a  mine  which  has  been  adjudged  to 
him  upon  denouncement,  and  another  holding  a  mine  acquired  by  a  re^stry, 
prior  in  date  to  the  denouncement,  although  subsequent  to  the  original  re- 
gistry of  the  mine  denounced,  should  apply  simultaneously  to  have  the  boun- 
daries set  out,  the  latter  will  be  entitied  to  measure  out  his  boundaries  first. 

22.  Second,  that  when  a  mine  has  bpen  left  insufficientiy  worked,  or  the 
penalty  of  forfeiture  has  been  otherwise  incurred  by  the  owner,  the  bound- 
aries of  a  more  recent  nunc  may,  notwithstanding  that  the  other  mine  has 
been  defined  and  staked  out,  be  extended  upon  the  site  of  the  older  mine ; 
and  that  when  the  pit  of  an  abandoned  mine  has  been  occupied,  under  anew 
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denouncement,  the  proprietors  of  the  adjoimng  mines  maj,  if  required  to 
set  out  their  boundaries,  extend  them  upon  the  site  of  the  newly-denounced 
mine.  For  a  mine  when  abandoned,  neither  possesses  definite  boundaries, 
nor  any  other  qualities  formerly  belonging  to  it ;  and  other  mines,  which, 
had  it  not  been  abandoned,  and  deprived,  in  consequence  of  the  forfeiture, 
of  its  character  of  a  mine,  would  have  been  reckoned  as  more  recent  in  j)oint 
of  registry,  now  gain  a  priority  in  that  respect. 

23.  Third,  that  this  takes  place,  not  only  with  regard  to  ordinary  mines, 
but  also  to  those  of  the  discoverer,  or,  as  they  are  termed,  descubridora 
nunes :  that  is  to  say,  that  a  party  who  denounces  these  mines,  after  they 
have  been  abandoned  or  become  forfeited,  does  not  enjoy  the  extra  number 
of  vara$  which  before  formed  a  part  of  them,  but  acquires  the  same  number 
only,  as  would  be  allowed  in  any  other  mine.  For  the  additional  extent 
being  allowed  in  consideration  of  the  person^  the  right  to  it  is  lost  by  the 
abandonment  of  the  mine.  And  even  though  the  party  registering  the  nnne 
anew,  should  be  the  discoverer  himself,  it  will  make  no  difference ;  for  the 
original  right,  as  we  have  seen,  is  become  totally  extinct,  without  leaving  a 
vestige  which  can  be  made  effectual  for  any  purpose. 

24.  Fourth,  that  when  mines  pass  from  one  possessor  to  a  variety  of 
others  in  turn,  by  inheritance,  bequest,  gSt  or  contract,  the  first  registy  is 
the  title  by  which  the  right  of  measuring  the  boundaries  must  be  governed. 
For  the  course  of  succession  being  supposed  to  be  continuous,  the  mine  thus 
transferred,  whether  by  a  lucrative  or  onerous  cause  or  mode  of  transfer, 
stall  depends  on  the  same  original  title,  and  consequently  remains  the  same 
mine,  and  the  universal  or  particular  successor,  acquires  all  the  rights  which 
that  title  can  confer.    In  this  case,  therefore,  the  priority  of  the  re^try  is 
not  regulated  by  the  date  of  the  several  parties  becoming  possessed  of  or 
succeeding  to  the  mine,  but  by  the  first  registry ;  the  titie  conferred  by 
wluch,  we  suppose  to  haye  been  transferred  from  one  to  another,  without  any 
discontinuance  or  interruption,  the  mine  having  at  no  time  been  abandon- 
ed.    And,  as  we  have  before  observed,  the  name  of  the  new  proprietor  is 
to  be  entered  in  the  same  re^try,*  that  it  may  always,  thereafter,  appear 
that  he  had  proceeded  to  work  the  mine,  under  the  proper  title  and  regis- 
try.   It  appears  then,  that  parties  who  become  possessed  of,  or  succeed 
to  the  property  in  this  manner,  deduce  their  titie  one  from  the  other ;  but 
that  a  person  making  denouncement,  does  not  depend  upon  or  deduce  his 
title  from  him  who  has  abandoned,  or  in  some  otiier  manner  incurred  the 
forfeiture  of  the  mine  but*  derives  all  his  rights  from  the  last  adjudication  of 
the  mine,  under  which  he  claims. 

*  Chi4>.  16,  ordin.  42,  and  lee  above,  chap*  5,  n.  9. 


262  SPANISH  AND  MEXICAN  LAW. 


CHAPTER   XIL 

OF  MEAST7RIN6  THE  BOUNDARIES  OF  MINES,  AND  OF  THE  GREAT  IMPOR- 
TANCE AND  NECESSITY  OF  A  PRECISE  OBSERVANCE  OF  THE  ORDINAN- 
CES UPON  THIS  SUBJECT.— OF  THE  SUBJECT  TO  WHICH  THE  MEASURE- 
MENT IS  APPLIED.— OF  THE  SURVEYORS  EMPLOYED  IN  MAKING  MEAS- 
UREMENTS ;  AND  OF  THE  MISTAKES  OCCASIONED  BY  THEIR  LTVSKIL- 
FULNESS,  AND  THE  MISCHIEF  TO  WHICH  THESE  MISTAKES  GIVE  RISE. 
•-OF  THE  INSTRUMENTS  REQUIRED  FOR  THE  PURPOSE,  AND  OF  THE 
SURVEYING  OF  MINES,  INTERNALLY  AND  EXTERNALLY. 

ORDINANCES  XXVL  XXVH. 

XXYI.  Also,  we  ordain  and  command,  that  when  and  so  often  as  sach 
boundary  stakes  shall  be  required  to  be  set  out,  or  shall  be  set  out  as  afore- 
said, care  shall  be  taken  in  setting  out  the  stakes,  to  make  an  oblong,  with 
right  angles ;  and  the  said  fixed  stake  shall  be  within  the  said  oblong,  and 
shall  not  be  lefb  outside  it,  each  one  taking  the  number  of  varas  he  ought  to 
take,  wherever  he  may  think  proper  or  deem  best,  in  the  manner  already 
set  forth  and  declared. 

XXyn.  Also,  forasmuch  as  it  might  happen,  when  fixed  stakes  have 
been  set  out  between  two  or  more  persons,  that  some  one  of  them  might,' 
with  a  yiew  to  his  own  advantage,  take  up  from  its  place  one  or  more  of 
the  stakes,  as  he  might  think  fit,  and  remove  them  to  some  other  place 
which  he  might  think  more  desirable  for  him,  whence  divers  siuts  might 
arise : — We  declare  and  command,  that  when  any  person  shall  require  anoth- 
er to  set  out  boundary  stakes,  or  shall  himself  without  being  required  set 
out,  or  wish  to  set  out,  boundary  stakes  in  his  mine,  he  shall  be  obliged,  at 
the  places  where  he  shall  set  out  fixed  stakes,  on  the  side  of  his  neighbours, 
to  make  a  pit  for  each  of  such  stakes,  of  two  varas  in  depth,  and  one  m 
width ;  and  he  shall  set  up  a  stake  in  the  midst  of  each  of  such  pits,  and 
shall  not  be  at  liberty  to  remove  it  except  in  the  cases  in  which,  under  these 
ordinances,  the  boundaries  are  allowed  to  be  altered :  and  the  stake  (x 
stakes  thus  set  up,  shall  be  regarded  as  boundaries  between  the  party  set- 
ting them  up,  and  his  neighbours  aforesaid ;.  all  which  they  shall  do  and 
observe,  under  the  penalty  of  forfeiting  the  right  they  may  have  to  such 
mbe,  and  that  any  other  person  shall  be  at  liberty  to  apply  for  it  and  reg- 
ister it  as  his  own. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  The  form  in  which  a  mine  is  to  be  measured  out,  is,  according  to  the  ordinance,  that 

of  a  rightrangled  oblong. 
S.  The  miner  is  at  liberty  to  measure  out  his  boundaries  in  what  manner  and  direction  he 

pleases,  always  adhering,  however,  to  his  fixed  stake. 
3.  The  boundary  stakes  set  out  between  him  and  his  neighbours  cannot  be  altered. 
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4.  Why  they  are  here  called  fixed  stakes. 

5.  An  ordinance  of  Peru,  concerning  the  setting  out  of  landmarks,  enacting  a  capital 

punishment  against  any  one  who  contamaciously  infringes  it. 

6.  Reason  for  this  severe  proTision. 

7.  Old  method  of  making  the  bonndaries  of  mines,  and  penalties  enforced  against  those 

who  disturbed  them. 

8.  Of  the  negligence  of  the  miners,  in  regard  to  measuring  out  their  mines,  and  its  preju- 

dicial efiects. 

COMMBNTABY. 

1.  These  ordinances,  which  follow  the  25th  and  26th  of  the  old  ordinan- 
ces *  direct,  first,  that  the  boundaries  of  a  mme  shall  form  an  oblong,  with 
angles ;  and  as  the  breadth  of  a  mine  is  half  its  length,!  it  follows,  that  the 
boundaries  must  form  an  oblong  four-sided  Qgure,  or  parallelogram ;  the  op- 
posite sides  of  which  are  parallel  and  equidistant. :( 

2.  Second,  they  repeat  the  precept,  that  in  whatever  direction  the  miner 
maj  choose  to  take  the  length  and  breadth  of  his  mine,  the  fixed  stake  is 
always  to  remain  within  it ;  as,  when  the  oblong  tambour  frame,  in  the  illus- 
tration above  suggested,^  is  placed  around  the  nail,  the  n^l  always  remains 
within  it,  however  the  position  of  the  tambour  frame  may  be  changed. 

3.  Third,  in  order  that  no  person  may  alter  the  stakes  which  he  may  have 
set  out  between  his  own  mine  and  those  of  his  neighbours,  they  ordain  that 
the  stakes  shall  be  placed  in  pits  of  two  varoB  in  depth,  and  one  in  width  ; 
and  that  it  shall  not  be  lawful  to  remove  them,  except  in  the  cases  in  which 
the  ordinances  II  permit  alterations  in  the  boundaries  to  be  made,  under  pain 
of  forfeiting  the  mine,  so  that  any  other  person  may  register  it  as  his  own 
(which  is  a  just  and  merited  penalty),  besides  the  penalties  incurred  under 
the  royal  and  civil  law,  by  those  who  change  or  confound  boundaries,  and 
under  which  the  parties  are  to  be  punished  according  to  their  rank.^ 

4.  These  ordinances  twice  apply  the  term,  fixed  stakes,  to  the  stakes  which 
are  set  out  and  assigned  between  the  proprietor  and  a  neighbour ;  but  they 
are  fixed  stakes  in  this  respect  only,  tiiat  they  cannot  be  moved  forward  to 
to  the  prejudice  of  such  neighbour,  although  the  position  may  be  changed 
with  regard  to  other  parties,  between  whom  and  the  mine  owner  of  longest 
standing,  the  boundary  stakes  have  not  been  set  out ;  and  he  is  at  liberty, 
on  the  ^de  of  such  latter  parties,  to  remove  his  boundary  stakes  to  any  other 

•  Law  5,  tit  18,  book  6,  CoUectioa  of  Castile,  chap.  i§  and  2«. 

t  In  New  Spain,  the  leagth  is,  for  a  discoverer's  mine  160,  for  an  ordinaiy  mine,  120 ; 

fiv  a  disooverer's  of  gold,  80  varas ;  for  an  ordinary,  mine,  60.   In  Pern,  the  diacoferer's  mine, 

80;  an  ordiaarj  mine,  60.    And  the  width  of  each  ia  one  half  the  above  length  respectively. 

See  cap.  9,  n.  2. 
t  Ndet,  Lecons  de  physique  ezperimentale,  torn.  1.    Explioadons  de  tennei  degcometrie, 

peg.  54.    P.  Zaragoza,  Qeometria  practica,  proemial  14. 

{  See  diap.  9,  n.  14. 

B  Infr.  chap.  18,  ord.  28  and  29. 

t  Ik  ao,  tit.  14,  part.  7.  L.  fin.  tit.  15,  part.  6,  tot.  tit.  ff.  de  term.  root. 
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position,  as  we  shall  explidn  by  and  bye.*  The  fixed  stake^  properly  so 
called,  is  only  so  applied  to  the  pit  which  has  served  as  a  bans  for  the  re^try 
of  the  vein. 

5.  In  Pern,  the  boundaries  of  the  nunes  most  be  defined  by  landmarks, 
under  the  penalty  of  100  dollars ;  and  by  removing  the  landmarks  clandes- 
tinely, the  forfeiture  of  the  mine  is  incurred.  For  the  second  offence,  the 
punishment  is  capital.  An  inspection  is  to  be  made  at  the  be^nning  of  each 
year,  to  ascertsun  whether  the  mines  are  secured  by  proper  supports,  with  a 
penalty  of  three  marcs,  if  not  found  to  be  so.f 

6.  The  anxious  care  evinced  in  these  regulations,  is  no  more  than  is  due, 
where  so  important  a  subject  as  the  precious  mineral  deposits  of  gold  and 
silver  is  concerned,  and  is  necessary,  to  restram  covetousness  and  prevent 
litigation,  and  also  to  avoid  the  injury  which  may  be  done,  by  one  proprietor 
gming  access  to  the  ground  of  another ;  not  superficially,  where  no  fruits 
are  produced,  but  internally,  where  one  or  two  varas  or  even  half  a  vara^ 
wrongfully  taken,  will  often,  from  the  extraordinary  richness  of  some  veins, 
give  m  enormous  profit. 

7.  To  define  the  limits  of  nunes,  and  to  prevent  smts  amongst  the  owners, 
it  was  formerly  the  practice  to  set  up  stones  at  their  confines ;  subsequently 
to  which,  trunks  or  timbers  of  oak  or  pine,  bound  with  hoops  of  iron,  to  pre- 
vent their  being  cut  down,  were  employed,  as  more  conspicuously  marking 
the  boundaries  ;  and  these  were  not  allowed  to  be  removed,  as  appears  from 
Agricola.j:  The  laws  enacte'd  by  the  Romans  against  transgressors  of  boun- 
daries were  various.  Numa  Pompilius  dedicated  these  boundary  stones  or 
landmarks  to  Jupiter  Terminalis,  and  made  a  law  that  any  person  violating 
them  might  be  put  to  death  with  impunity.  In  Holy  Writ,  a  curse  is  pro- 
nounced against  such  offenders.  By  the  canon  law,  the  punishment  of 
greater  excommunication  b  inflicted ;  and  by  the  civil  law,  besides  its  being 
open  to  bring  an  action  for  the  damage,  and  for  a  restitution  of  the  bounda^ 
ries,  a  penalty  is  inflicted  according  to  the  rank  of  the  patty  and  the  circum- 
stances of  the  case.  All  which  is  stated  at  length  by  Don  Domingo  de 
Zaulis,  archbishop  of  Theodosia,  in  his  learned  and  erudite  observations,  § 
where  he  refers  to  various  authorities. 

*  Chap.  18,  ord.  28  and  89,  iofnu 

t  Ord.  1  and  3,  conoeniing  bonndariei ;  Escalona,  Gasophfl.  lib,  S,  part  2,  cap.  I,  pa(^.  111. 

t  Agricola,  de  re  metall.  lib.  4,  p.  60.  **  Area  eajnaqae  fodinB  idao  terminis  deacribitar,  ne 
lia  oriatnr  inter  vieinanim  fodinaram  dominoa :  termini  aotem  qnondam  metallicifl  fiiemnt  aolam 
aaxa,  atqae  ex  eo  nomen  inYenerant,  nam  aaxam  terminale,  nane  etiam  terminna  appellatnr  : 
hodie  vero  atipitea  acerri,  Tel  qoemei,  vel  pieei,  annnlia  ferreia  sapeme  mnniti,  nemntUentOTv  ad 
aaxa  terminalia  affignntnr,  at  Bint  magia  inaignea." 

4  Dominieaa  de  Zanlis,  Observat.  torn.  2,  mbrie.  10,  lib«  6,  n.  11.  '*  VariA  legea  a  Bomania 
editft  faemnt  contra  violatares  et  amoyentes  teroiinoa,  aen  limitea,  nt  ii  lint  pacia  praaidea,  et 
amicitisB  cnatodea  :  nempe  Mamilia,  Boscia,  Pedocea,  Allinea,Pabia,  Sempronia,  Jnlia,  qoamm 
dispoaitionem  late  refert  Gibalin.  de  nniyen.  rer.  baman.  negotiat.  lib.  4,  cap.  4,  artic.  4,  conaec- 
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8.  The  boundaries  of  land  then,  merely  as  such,  being  made  the  subject 
of  so  much  anxiety,  in  regard  to  the  benefits  derived  by  the  proprietors  and 
the  public,  by  the  exchange  of  its  produce  for  money  ;  those  of  the  mines, 
ifhence  are  derived  the  precious  metals,  of  which  that  very  money  is  com- 
posed, ought  surely  to  be  deemed  worthy  of  as  much  or  still  greater  attention, 
and  the  keeping  them  duly  ascertuned  and  defined,  shodd  be  made  the 
object  of  the  greatest  yigilance.  The  practice,  however,  in  the  mining  dis- 
tricts, will  be  found  to  be  very  much  the  reverse  of  this ;  for,  either  from 
sloth  and  idleness,  or  fix>m  covetous  and  improper  motives,  the  measuring  out 
the  boundaries  of  the  mines  is  neglected,  with  the  connivance  of  those  whose 
duty  it  is  to  scrutinize  into  and  punish  the  omission,  until  the  discoverer  of 
some  great  bonanza,  or  the  occurrence  of  a  communication  between  difierent 
mines,  arouses  the  feelings  of  interest ;  and  litigation  and  contention,  as  to 
the  boundaries,  are  the  consequences,  which  would  have  been  prevented,  had 
the  alternative,  so  properly  directed  by  the  ordinance,  of  measuring  out  the 
mines,  and  setting  up  regular  landmarks  at  once,  been  adopted,  as  we  shall 
hereafter  ezplam  more  fully  in  its  proper  place,  when  treadog  of  communi- 
cations occurring  between  different  mines/ 


CHAPTER    XIII. 

OF  ALTERING  THE  BOUNDARIES  AND  MAKING  ADDITIONAL  PITS,  AND 
THE  CIRCUMSTANCES  UNDER  WHICH  EITHER  OF  THESE  MAY  BE  DONE; 
AND  OF  THE  UNAPPROPRIATED  SPACES  REMAINING  AFTER  THE  BOUN- 
DARIES OF  THE  MINES  HAVE  BEEN  DETERMINED. 

ORDINANCES  XXVIU.  XXIX. 

XXym.  Also,  we  declare  and  command,  that  when  anj  person  shall 
have  been  required  to  set  out  his  boundary  stakes,  and  shall  have  done  so, 
and  some  other  person  shall  again  require  him  to  set  out  boundary  stakes  on 

tar.  5,  n.  8,  et  Nama  PompilioB  RoroaDoroin  rex  II.  de  lapidibas  tenninalibns  legem  sanxit,  at 
itniiaqa]«iQe  sua  sorte  contentas  eiset,  nee  res  alienai  appeteret,  cayit,  lege  determinandis  prtan- 
diia  lata  :  boaqne  lapides  Jevi  Terminali  sacros  ease  volait,  adjecta  contra  terminomm  motorea 
giavi  pona,  bi  qais  yero  BUBtulisset,  aat  sno  loco  moyisBet  tenninos,  eom  qui  tale  qnid  patrare 
ansna  faerit,  haic  Deo  Terminali  aacram  esae  aanzit,  nt  cnilibet  impose  enm  interfieere  tanqnam 
Bacrilcgnm  ticeret,  etpoma  ab  eo  piacnlo  eaaet:  nt  tradit  DionjB.  HalicamaBB.  Roman.  Antiqoit 
lib.  2,  in  fine,  qnem  refert  Mylerins,  in  ejaa  Metrologia,  cap.  15,  §.  1»  n.  1,  in  fine,  eom  Beq«  In 
SacriB  Literia  etiam  borrenda  maledictionis  pcena  imposita  foit,  nt  in  Denteron.  cap.  19.  n.  14, 
jnncto  cap.  27,  n.  17,  et  Proyerb.  cap.  2,  n.  28.  De  jure  canonico,  clericoB  finales  termmoa 
movena,  majori  exoommnnicatioiv  pnnitnr.  Cap.  tanta,  14,  distinct  86  ;  et  cap.  tanta,  11,  cans, 
1,  qnaat  7.  De  jnre  yero  eiyili,  variis  pcsnaB,  Becnndom  yarietatem  imperantinm,  et  diyersita- 
km  temponuD  impositie,  nt  adyertit  Myler.  in  dioto  tit  de  poena  termini  motoris.  §.  4  et  5, 
stiobiq«a,n.  1.** 
^  Chap.  14,  ordinance  80,  in^. 


256  SPANISH  AND  BiEXIGAN  LAW. 


some  other  aide  of  his  mine,  ho  shall  be  at  liberty  to  alter  hia  boandaries,  as 
between  himself  and  the  party  so  newlj  requiring  him  to  set  out  boundary 
stakes,  but  without  prejudice  to  the  boundi^  stakes  abreadj  fixed,  and  so 
that  he  do  not  abandon  his  fixed  stake. 

XXIX.  Also,  we  ordm  and  command,  that  when  any  person  shall  have 
set  out  boundary  stakes,  as  between  himself  and  another,  on  any  side  of  his 
mine,  and  shall  wish  to  alter  the  boundaries,  before  any  other  person  shall 
have  required  him  to  set  out  boundary  stakes  on  some  other  side  of  his  mine, 
where  he  has  not  yet  set  them  out,  he  shall  be  at  liberty  to  do  so,  proyided 
he  go  before  the  justice  having  cognisance  of  such  matters,  to  define  such 
boundaries,  and  show  what  alteration  he  proposes  to  make  in  the  then 
boundaries  of  his  sud  mine ;  and  such  justice  shall  allow  such  alteration  of 
boundaries  to  be  made,  and  shall  note  the  same,  in  the  margin  of  the  entry 
which  shall  have  been  made  in  the  renter  concerning  such  mine.  Provided 
that  it  be  done  without  prejudice  to  third  parties,  as  is  aforessdd,  and  so  that 
he  keep  his  fixed  stake  within  his  perteneHcia,  And  the  unappropriated 
spaces  which  he  shall  leave  between  his  mine  and  that  of  his  neighbour,  shall 
be  adjudged  to  the  first  person  who  may  apply  for  them ;  and  if  such  neig^ 
hour  should  apply  first,  he  shall  be  at  liberty  to  take  them,  provided  that, 
including  the  space  he  thus  take  in,  he  have  no  more  than  the  proper  extent 
of  a  mine,  and  that  he  do  not  leave  his  fixed  stake  outdde ;  and  also  that 
he  give  an  account  of  such  alteration  to  the  justice  aforesaid,  that  it  may  be 
noted  in  the  renter. 


CONTENTS  OF  THE  COMMENTABT  ON  THESE  ORDINANCES. 

I.  What  is  meaot  by  altering  the  boandary  stakes. 

S.  The  liberty  of  alteriog  the  boundary  stakes  is  granted,  subject  to  certain  regalations, 
the  principal  of  which  is,  that  the  fixed  stake  most  be  adhered  to. 

3.  Pits  opened  for  the  purpose  of  working  the  mine,  are  not  fixed  stakes. 

4.  Nevertheless,  such  additional  pits  are  not  to  be  opened  but  upon  good  cause,  and  with 

the  permission  of  the  judge. 
5  and  6.  They  may  be  opened  on  dead  ground,  and  why  ?    But  they  must  always  com* 

municate  internally  with  the  principal  pit.    A  reason  giwen  for  this. 
7.  Executory  decree  of  the  royal  audiency  of  Mexico  upon  this  point. 
8  and  0.  A  second  condition  to  be  observed  in  altering  the  boundary  stakes  is,  that  the  * 

boundaries  already  set  out  between  the  party  and  a  neighbour  whose  mine  is  kept  at 

work,  are  not  to  be  prejudiced. 
10.  Three  other  conditions,  which  are  indispensable  in  altering  the  boundary  stakes,  are, 

that  the  legal  dimensions  of  the  mine  be  preserved,  the  licence  of  the  judge  obtained, 

and  the  alterations  registered. 

II,  13  and  13.  Advantages  of  having  the  boundaries  of  the  mine  measured  out,  and  evils 

which  ensue  from  neglecting  to  do  so. 
14.  Unappropriated  spaces  :  what  they  are.    They  are  adjudged  to  the  first  pexaon  whe 
applies  for  them,  with  the  exception  of  the  party  who  has  left  them  un^>piopriated 
in  altering  his  boundaries. 
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15.  They  will  be  granted  to  the  owner  of  the  adjoining  mine,  provided  be  do  not  abandon 
his  fixed  stake,  that  he  register  the  alteration  thus  made,  and  that,  including  these 
waste  spaces,  his  mine  do  not  exceed  the  proper  extent. 

16.  The  owner  of  the  adjoining  mine  is  not  preferred,  in  regard  to  these  waste  spaces,  if 
he  be  not  the  first  who  applies  for  them. 

17.  A  peculiar  ordinance  of  Peru  on  the  subject  of  altering  the  boundaries. 

COMMENTARY, 

1.  The  mine  being  defined  and  measured  out,  the  owner  is  at  liberty  to 
alter  the  terminal  boundary  stakes,  on  any  side  of  his  mine.  This  is  called 
mejora  de  estaeas  (a  bettering  of  the  boundary  stakes),  because  he  riBmoves 
them  to  some  place  which  he  thinks  more  eligible,  for  the  purpose  of  working 
the  yein,  either  along  its  course,  or  upon  the  underlay.  Alterations  of  this 
nature  are  mentioned  in  two  of  the  old  ordinances,  the  27th  and  28th,*  which 
agree  with  those  we  have  set  forth,  and  according  to  which  the  miner  maj 
alter  his  boundary  stakes,  either  when  applied  to  by  some  other  person,  who 
requires  to  have  the  boundary  stakes  set  out,  or  of  his  own  free  will  and 
inclination,  conceiving  it  to  be  advantageous  to  do  so.  Veins  are  subject  to 
much  variation  in  their  course  and  direction  ;f  in  one  place  they  will  yield 
treasure  in  abundance,  whilst  in  others,  the  poverty  of  the  ores  will  perhaps 
be  such  as  to  baffle  the  miner  and  supplier  alike.  It  has  therefore  been 
found  expedient,  that  permission  should  be  given,  to  remove  the  boundary 
stakes  to  some  part  of  the  vein  which  may  yield  more  produce ;  and,  likewisOi 
that  those  who  have  been  prior  in  point  of  occupancy,  should  also  have  a 
prior  right  of  making  alterations,  according  to  the  date  of  their  registry,  as 
we  have  explained  in  the  proper  place.^ 

2.  This  right  of  altering  tixe  boundaries  is  not  absolute,  nor  perpetual  in 
duration,  but  is  subject  to  the  following  rules.  First,  the  fixed  stake,  or 
principal  pit  of  the  mine,  must  always  be  adhered  to,  in  altering  the  position 
of  the  other  stakes,  in  whatever  direction  they  may  be  removed ;  so  that 
whether  the  number  of  varas  be  diminished  in  one  direction,  and  increased 
in  the  other,  or  vice  versa,  the  fixed  stake  must  always  remain  within  the 
boundaries.  We  have  already  8hown,§  how  all  the  ordinances  relating  to 
boundaries,  enforce  the  adhering,  invariably,  to  this  fixed  stake,  as  a  centre 
from  which  the  measurements  must  always  commence :  and  the  ordinances 
now  under  consideration  enforce  the  same  rule  three  times. ||  And  in  fact, 
the  engrossing  disposition  of  some  miners  is  such,  that  if  it  were  allowable  to 
remove  the  fixed  stake,  in  measuring  out  the  boundaries,  they  would  never  be 
kept  within  moderation,  nor  would  the  just  and  proper  limits  of  the  mines 

*  Law  5,  tit  1&  book  6,  CoUectioi  of  Castile,  ord,  27  and  28. 
t  Vide  cbap.  9,  n.  16  and  17. 
t  Svpra,  chop.  11,  n.  22. 
§  Snpra,  chap.  9,  n.  19.  • 

il  The  28th,  **  So  that  he  do  not  abandon  his  fixed  stake."    The  29tb,  '*  And  so  that  he  keep 
Uf  fixed  stoke  within  his  perUneneta.    And  so  that  he  do  not  leave  his  fixed  stake  outside." 

88 
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ever  be  assigned ;  as  it  would  be  posable,  proceeding  insensibly,  to  occapy 
tiie  whole  mineral  tract. 

8.  The  practice  of  the  miners,  in  opening  several  additional  pita  withm 
the  limits  of  a  mine,  does  not  clash  with  this  rule,  for  such  pits  are  not  at  all 
regarded  in  measuring  out  the  boundaries  of  the  mine  ;  the  original  registered 
pit  or  fixed  stake  being  alone  to  be  observed  and  adhered  to,  whether  in 
measaring  out  the  limits  of.  the  mine,  in  altering  the  boundaries,  or  in  any 
other  proceeding.  These  other  pits  are  intended  for  giving  ventilation  to  the 
works,  for  raising  the  ores  with  more  facility,  or  for  some  other  purpose, 
havmg  reference  to  the  working  of  the  mine  ;  but  not  for  termini  a  quoj  or 
points  from  which  the  miner  is  to  originate  his  measurements  at  pleasure. 
For  although  the  fixed  stake  should  become  choked,  fall  in,  or  be  out  of 
shape,  the  measurements  must  be  governed  by  the  position  of  that  alone,  and 
not  by  that  of  any  of  the  other  pits,  which  are  called  bocas  mejoras. 

4.  We  are  now  arrived  at  that  part  of  our  subject,  in  which  it  becomes 
proper  to  speak  of  these  boc(M  mejorasj  and  to  shew  in  what  manner  and  un- 
der what  conditions  they  may  be  opened.  The  term  boca  mejora  is  applied  in 
the  same  manner  as  the  term  mejora  de  estaeas  /.that  is  to  say,  it  signifies  a  pit 
opened  for  the  better  prosecution  of  the  works  of  the  mine.  For  instance, 
such  an  improved  or  additional  pit  may  be  sunk  for  the  purpose  of  cutting 
the  vein,  and  so  communicating  with  the  works  driven  from  the  principal  pit, 
or  fixed  stake.  Q^e  owner  of  the  mine  cannot  open  any  number  of  pits  at 
pleasure  ;  this  would  lead  to  intolerable  abuses,  and  would  give  an  oppor- 
tunity  for  proceeding  fraudulently :  as  for  instance,  a  pit  might  be  opened  in 
the  vicinity  of  a  mine  belon^ng  to  another  party,  with  a  view  to  get  access 
to  ore  properly  belonging  to  him,  contrary  to  the  ordinances,  which  prohibit 
such  proceedings.*  The  judge  must  therefore  be  applied  to  for  his  permis- 
sion, as  in  the  case  of  making  an  alteration  in  the  boundaries ;  the  necessity 
and  advantage  of  opening  such  a  pit,  and  the  object  for  which  it  is  intended, 
with  regard  to  facilitating  the  works,  being  stated.  An  inspection  is  first  to 
be  had,  and  the  opinion  of  two  mining  deputies,  and  of  surveyors,  being  tak- 
en, and  the  contiguous  mine  owners  being  summoned  to  attend,  the  permis- 
sion will  be  granted  or  refused,  according  to  the  merits  appearing  on  the  is- 
sue of  the  proceedings.  If  granted,  an  entry  of  the  pit  should  be  made  in 
the  registry  of  the  mine,  shewing  the  spot  where  it  is  opened,  and  its  distance 
firom  the  fixed  stake,  in  order  that  no  dispute  may  thereafter  arise,  instances 
of  which  we  have  known  to  occur,  from  a  doubt  as  to  which  of  the  pits  might 
be  the  principal  one. 

6.  The  neces^ty  for  these  additional  or  improved  pits,  depends  on  the 
very  constitution  of  the  veins  themselves ;  and  as  the  only  object  for 
which  they  are  sunk,  is  to  £Eu;ilitate  the  interior  workings,  driven  from  the 

*  Chap.  14,  ofd.  80,  infra. 
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principal  pit,  it  is  not  reqaired  that  they  should,  like  the  registered  pit,  or 
fixed  stake,  be  opened  upon  the  vein  or  upon  ore ;  bat  they  may  be  opened 
upon  dead  or  barren  ground.  They  should,  properly,  be  sunk  straight  down 
upon  the  workings,  to  give  them  air,  and  to  afford  the  means  of  prosecuting 
them  with  more  facility,  in  such  manner,  that  it  shall  be  practicable  to  enter 
by  the  fixed  stake  or  principal  pit  and  come  out  by  the  new  or  improved  pit, 
or  vice  versa,  as  in  a  house  with  two  or  three  doors,  affording  facilities  for  en- 
trance or  other  purposes.  But  should  the  object  or  purpose  of  these  new 
pits  be  different ;  should  the  miner  for  instance,  propose  to  turn  aside  and  ex- 
plore the  vein  in  some  new  direction,  or  to  work  towards  the  adjoining  mine, 
not  making  these  new  workings  communicate  with  those  driven  from  the 
principal  pit,  his  fraudulent  and  malevolent  intentions  become  apparent ; 
these  new  pits  being  permitted  to  be  made,  for  the  purpose  of  communica- 
tion only,  and  for  no  other.  They  must  therefore,  in  this  case,  be  stopped 
up,  as  works  fraudulently  and  malevolently  designed,  and  opened  with  an  im- 
proper view,  and  not  for  the  purposes  sanctioned  by  law,  which  are  those  of 
improving  the  means  of  access,  promoting  ventilation  and  facilitating  the 
rabing  of  the  ore  or  water.* 

6.  The  reason  of  this  rule  is  evidently  the  same  as  that  of  the  rule  con- 
cerning adits,  which  must  have  a  determinate  height  and  breadth,  the  miner 
not  being  allowed  to  deviate  by  working  other  veins,  even  though  he  should 
meet  with  any,  nor  to,  extend  the  width  of  the  adit,  upon  his  own  authority, 
beyond  the  dimensions  allowed  by  the  ordinance.!  Besides  which,  a  li- 
mited cause,  and  a  limited  permission,  can  produce  only  a  limited  effect,^ 
and  if  works  might  be  followed  up  from  each  of  the  pits  in  any  direction,  with- 
out communicating  with  the  principal  pit,  there  would  be  several  mines,  in- 
stead of  one  mine  only.  And,  to  say  nothing  of  the  fraud  and  mischief 
which  might  arise  from  an  opportunity  being  afforded  of  gaining  an  entrance 
into  the  ground  of  other  mine  owners,  this  inconvenience  would  follow,  that 
if  the  works  driven  from  the  new  pit,  should  happen  to  communicate  with 
those  of  an  adjoining  mine  (in  which  case  it  would  become  necessary  to 
measure  out  the  boundaries,  commencing  the  measurements,  not  from  the 
new  pit,  but  from  the  fixed  stake),  it  would  be  found  impossible  to  ascertain 
the  dimensions  of  the  mine  internally  ;  for  the  two  pits  not  being  supposed  to 
communicate,  the  solid  mass  intervening  between  the  works  of  the  one  pit 
and  those  of  the  other,  would  render  it  impracticable  to  pass  from  the  former 
works  or  excavations  to  the  latter. 

7.  In  a  suit  agitated  in  the  year  1748,  between  DorLa  Francisca  de  Sar- 
deneta,  proprietor  of  the  mine  of  Cabrera,  and  Don  Juan  Moreno  de  Mesa, 
proprietor  of  that  of  San  Antonio,  iu  which  the  rights  of  the  latter  party 

*  L.  10.  ff,  de  lervit    "Licere  fodiendo,  sobfltmendo,  iter  facere.*'    EecaloD.  in  Gazoph.  lib. 
2»  p.  2,  cap.  1,  tit.  8,  n.  2  et  11. 
t  Chap.  26,  ord.  82|  infra. 
t  Sal^.  de  reg.  protect,  1,  p.  cap.  8,  nam.  10.   Tiraqael.  in  tractata,  Ceeiante  canaa,  n.  147« 
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were  adyocated  by  the  author,  it  appeared,  that  an  additional  pit  had  been 
gunk  by  Moreno,  in  exploring  the  vein  ;  by  works  driven  from  which,  he  had 
accidentally  communicated  with  works  driven  from  Cabrera,  which  latter 
had  extended  within  the  boundaries  of  San  Antonio.  But  it  being  shewn, 
that  the  works  of  the  latter  mine  were  connected  with  the  fixed  stake,  the 
royal  audiency  decreed  the  owner  of  Cabrera  to  withdraw  within  her  own 
fimits.  And  it  seems,  that  after  making  this  second  pit,  Moreno  proposed 
to  make  another  new  pit,  which  he  in  fact  did,  so  that  he  had  three  pits  to 
his  mine,  but  all  communicating  internally.  We  have  known  the  same 
thing  done  in  other  mines,  in  various  places  ;  in  which  instances,  however, 
the  fact  of  the  pits  having  been  connected  internally,  has  afforded  evidence 
that  the  object  of  sinking  the  additional  pit  was  legitimate.  Such  a  work  is 
called  a  barrenoy  boca  mejora  contramina.  From  the  above,  we  may  infer, 
that  although  several  pits  may  be  sunk,  if  required  for  working  the  vein, 
yet  it  is  necessary  that  good  reason  should  be  first  shewn,  and  the  permis- 
sion of  the  judge  obtained,  and  that  they  should  all  communicate  with  the 
principal  pit ;  which  being  the  fixed  stake,  is  the  only  pit  to  be  regarded  in 
measuring  out  the  mine,  or  in  altering  the  situation  of  the  stakes  bounding 
the  oblong  figure  which  defines  its  extent. 

8.  The  second  condition  under  which  an  alteration  in  the  boundaries  is 
permitted,  is,  that  it  be  without  prejudice  to  the  boundaries  already  set  out 
between  the  mine  in  question,  and  that  of  any  adjoining  proprietor,  it  not 
being  lawful  to  advance  the  boundaries  twice  on  the  same  side.  When 
therefore  an  alteration  has  been  once  made,  the  right  of  advancing  the 
boundaries  in  that  direction,  to  the  prejudice  of  the  adjoining  mine  owner, 
who  has  defined  his  limits  on  that  side,  no  longer  exists.  But  if  the  latter 
have  abandoned  or  left  his  mine  insufBciently  worked,  and  it  have  been 
adjudged  to  a  new  owner,  or  if  the  ground  be- not  yet  adjudged,  but  remain 
unoccupied,  the  mine  owner  may  extend  his  boundaries  a  second  time  upon 
that  side ;  for  a  mine  abandoned  or  left  insufficiently  worked,  is  no  longer  a 
nune,  and  a  mine  adjudged  for  having  been  left  insufficiently  worked,  or  for 
any  other  cause,  is  not  the  same  mine  as  before,  but  a  ( istinct  and  new 
mine,  and  held  under  a  different  title.  And  the  presumption  of  injury  to  a 
third  party  no  longer  exists,  for  the  party  newly  come  into  possession  has 
never  required  to  have  the  boundary  stakes  set  out,  nor  have  they  been  set 
out,  as  to  him;  nor  does  he  deduce  his  title,  origin  or  cause,  through  the 
former  owner,  whom  we  suppose  to  have  forfeited  the  mine  by  leaving  it 
insufficiently  worked,  or  upon  some  other  ground,  according  to  the  ordi- 
nance. As  to  this  point,  all  the  arguments  we  have  set  forth  when  treating 
of  priority  of  registry  will  apply,  in  a  complete  and  convincing  manner,  and 
to  them  we  refer.* 

*  Chap.  ]]»n.  21  and  29. 
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9.  But  if  the  miner  on  whose  side  boundary  stakes  have  been  set  out,  or 
those  who  succeed  to  him  in  the  possession  of  the  mine,  whether  by  universal 
or  particular  succession,  remain  in  possession  of  the  ground,  the  party  who 
has  so  set  out  his  boundary  stakes,  cannot  alter  his  limits  again,  on  that 
side.  But  as  to  the  other  sides,  he  is  at  liberty  to  alter  his  boundaries, 
either  for  his  own  convenience,  or  upon  being  required  to  do  so ;  as  for  iu- 
stance^  the  number  of  varas,  whatever  it  be,  which  he  may  have  taken  in 
an  easterly  direction  from  the  fixed  stake,  he  may  now  take  in  a  westerly 
direction  from  it ;  and  the  space  which  is,  in  consequence,  left  unoccupied  on 
the  east  side,  is  called  an  unappropriated  space  or  excess  (jiemasia^^  of 
which  we  shall  speak  presently.  He  may  do  the  same  on  the  north  and 
south  side,  or  in  any  other  direction  in  which  he  is  required  to  set  out  boun- 
daries ;  but  when  the  mine  is  thus  defined  and  staked  out  on  all  the  four 
sides,  he  is  no  longer  at  liberty  to  alter  the  boundaries,  whilst  the  adjacent 
mine  owners  or  their  lawful  successors,  retain  possession  of  the  property. 

10.  The  third  condition  which  must  be  observed  in  making  any  alteration 
in  the  boundaries,  that  the  mine  must  retain  the  form  of  a  right-angled  ob- 
long, similar  to  that  in  which  it  was  first  set  out,  the  rules  concerning  which, 
laid  down  in  the  ordinances  that  treat  of  this  subject,  must  always  be  in- 
varibly  observed.*  The  stakes  must  also  be  set  up  in  pits,  with  proper  firm- 
ness and  security.  The  fourth  condition  is,  that  if  the  miner  propose  to 
make  the  alteration  of  his  own  accord,  he  must  first  obt^n  permission  of  the 
justice  and  both  in  this  case,  and  in  that  of  his  being  required  by  a  neigh- 
bour to  set  out  boundaries,  he  must  define  them  within  ten  days,  if  on  the 
spot,  and  within  fifteen  days,  if  absent ;  as  directed  by  the  ordinance,  which 
we  have  explained  in  the  proper  place.f  Fifth,  the  alteration  must  be  noted 
in  the  register,  as  provided  by  the  29th  ordinance,  now  under  consideration, 
for  perpetual  evidence  thereof,  and  to  prevent  any  confusion  between  the 
bounds  first  assigned  and  subsequent  alterations,  and  to  afibrd  the  means  of 
clearly  distinguishing  the  pertenencias  of  the  diflferent  mines,  which  is  an 
object  of  very  great  importance  to  the  public,  and  requires  that  the  greatest 
precifflon  should  be  observed,  both  in  the  original  registries,  and  in  the  sub- 
sequent ones,  upon  charges  occurring  in  the  ownership  of  the  mine,  or  upon 
additional  pits  being  opened,  or  alterations  made  in  the  boundaries.^ 

11.  From  what  has  been  said,  we  may  infer  how  important  it  is,  that 
each  mine  owner  should  define  the  boundaries  of  bis  mine,  at  the  time  of 
possession  being  given  to  him.  First,  because  the  fixed  stake  is  thus  ren- 
dered at  once  distinct.  Second,  because  the  adjoining  mine  owner  is  thus 
kept  under  proper  restr^unt,  by  having  his  boundaries  assigned  to  him. 
Third,  because,  if  they  should  be  required  to  be  set  out  on  any  other  side, 

*  Chap.  12,  sup.  ord.  26  and  27.  t  Chap.  6,  nbi  lat%. 

t  Chap.  10,  Ord.  24,  abi  plen^. 
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the  miner  will  then  haye  an  opportunity  of  altering  them,  or  he  may  do  so  of 
his  own  free  will.  And  fourth,  because,  if  any  communication  should  happen 
to  be  made  with  an  adjoining  mine,  the  dispute  will  be  confined  to  a  mere 
question  of  internal  measurement,  and  no  more. 

12.  But  when  the  contrary  course  of  omitting  to  measure  out  the  bounds 
of  the  mine,  is  taken,  mischief  only  can  be  expected  to  ensue  ;  for  should 
any  communication  happen  to  be  made,  whilst  the  position  of  the  terminal 
stakes  remains  unascertained,  the  oldest  miner,  having  the  right  of  setting  out 
his  boundaries  first,  and  being  now  aware  of  the  direction  in  which  the  rich- 
est part  of  the  vein  lies,  takes  the  whole  or  the  greater  part  of  his  ground  on 
that  side,  which  he  probably  would  not  have  done,  had  he  set  out  the  boun- 
daries between  himself  and  his  neighbour  at  first.  Hence  follow  endless 
litigations  and  disputes,  in  the  course  of  which,  the  silver  produced  is  wasted 
in  the  prosecution  of  law  proceedings.  It  is,  therefore,  much  to  be  desired 
that  a  positive  ordinance  should  be  issued,  directing  that  every  one  should  set 
out  his  boundaries  at  the  time  of  possession  being  given,  even  though  the 
adjoining  mine  owner  should  not  require  it,  under  pain  of  incurring  the  fo^ 
feiture  of  the  mine,  and  of  being,  ip90  facto^  deprived  of  it,  even  though  not 
denounced  by  any  other  party.  ■ 

18.  It  is  melancholy  to  sec  the  neighbouring  mine  owners  summoned,  pits 
registered  immediately  contiguous  to  each  other ;  the  three  estados  sunk, 
and  possession  given,  and  all  from  an  anxiety  to  extend  the  boundaries  in 
the  direction  in  which  the  treasure  is  found  to  lie.  Communications  between 
the  dtfierent  works  are  the  consequence,  for  whether  through  the  centre  of 
the  earth,  or  through  the  air,  men  will  make  their  way  in  pursuit  of  riches ; 
and  conscience  being  easily  blinded  by  the  lust  of  gain,  questions  arise  as  to 
the  registry,  as  to  the  identity  of  the  fixed  stake,  as  to  priority  of  date,  as 
to  alleged  nullity  in  the  denouncement,  or  insufficiency  in  the  summons,  and 
the  like ;  the  mines  are  stopped  up  during  the  time  directed  by  the  ordi- 
nance, and  a  train  of  mischievous  consequences  to  the  public  and  to  private 
interests  ensue,  which  would  be  prevented,  were  each  mine  measured  out  at 
the  time  of  giving  possession,  upon  regular  notice  to  the  neighbouring  pro- 
prietors, and  before  the  discovery  of  the  rich  points  of  the  vein  should  have 
afforded  a  stimulus  to  avarice.  For  when  there  is  nothing  to  excite  the  evil 
passions,  mankind  are  generally  disposed  to  act  with  regularity  and  good 
faith. 

14.  We  have  already  noticed,  that  the  unappropriated  space  between  a 
mine,  the  boundaries  of  which  have  been  altered,  and  that  of  an  adjoining 
proprietor,  on  whose  side  the  boundaries  had  previously  been  set  out,  is  call- 
ed a  demcma  (excess') ,  because  such  piece  of  ground  is  to  spare,  between 
the  mines  thus  measured  out.  The  29th  ordinance  provides,  that  these  un- 
appropriated spaces  shall  be  assigned  to  the  first  who  may  apply  for  them ; 
but  the  miner  who  has  varied  his  boundaries,  being  the  very  party  who  has 
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relinquished  them,  cannot  be  such  first  person,  for  that  "vrould  be  to  relinquish 
and  to  retain  them,  at  one  and  the  same  time,  so  that  the  extent  of  the  mine 
would  be  greater  than  is  allowed  by  law.  Neither  can  he  denounce  or  re- 
gister such  unappropriated  space  as  a  new  mine ;  for  besides  that  it  is  a 
fraud  upon  the  ordinances  to  tdm  at  having  two  contiguous  mines  upon  one 
▼ein,  acquired  by  denouncement  or  registry,  an  opportunity  would  be  afforded 
for  many  other  abuses,  and  a  wide  field  laid  upon  for  the  exercise  of  covet- 
ousness.  A  miner,  were  this  permitted,  might  alter  his  boundaries,  by  ad- 
vancing along  the  course  of  the  vein,  with  the  certainty,  at  the  very  time  of 
making  the  application  to  alter  his  boundaries,  of  being  enabled  also  to  apply 
for  the  waste  space  left.  But  it  is  the  constant  aim  of  the  ordinances  to  re- 
strain this  eager  and  grasping  disposition,  with  a  view  to  the  mines  being 
more  thoroughly  and  better  worked,  and  to  their  produce  being  distributed 
amongst  a  greater  number  of  persons. 

15.  These  unappropriated  spaces,  then,  are  to  be  assigned  to  the  first  per- 
son who  may  apply  for  them ;  subject  to  the  condition  that  he  set  up  a  fixed 
stake,  make  registry,  sink  a  pit  to  the  proper  depth,  and  observe  the  other 
provisions  of  the  ordiDance.  And  if  the  proprietor  of  the  adjoining  mine, 
on  whose  side  the  boundaries  had  been  originally  set  out,  should  be  the  first 
to  apply  for  such  an  unappropriated  space,  it  is  to  be  adjudged  to  him,  but 
subject  to  three  conditions.  First,  that  he  do  not  abandon  his  fixed  stake. 
Second,  that  he  register  the  alteration  made  in  his  boundaries,  before  the 
justice,  that  it  may  be  entered  in  the  register.  Third,  that  taking  into  the 
account,  the  extension  of  his  boundariea  over  this  unappropriated  space,  he 
have  no  more  than  the  proper  number  of  varat  in  a  regular  mine  ;  that  is  to 
say,  he  is  not  to  have  two  mines^  his  own  original  mine  and  a  second,  under 
the  title  of  an  unappropriated  space,  but  one  single  mine  only  ;  and  conse- 
quently, as  many  varas  as  he  advances  upon  the  unappropriated  ground,  so 
many  must  he  relinquish  in  the  direction,  from  which  he  is  receding. 

16.  If,  notwithstanding  that  the  proprietor  of  the  adjoining  mine  is  de- 
Birous  of  advancing  his  boundaries,  some  other  person  should  apply  first  for 
the  waste  space,  the  latter  is  to  be  preferred,  as  being  first  in  point  of  time  ; 
for  the  express  words  of  the  ordinance  are,  "  to  the  first  person*  who  may 
apply  for  them  ;''  and  it  is  only  conditionally,  '^  if  the  neighbouring  mine 
owner  should  apply  first ;"  that  the  preference  is  to  be  given  to  him.  But 
should  he  contend  that  he  is  entitled,  under  the  ordinance,*  as  being  prior  in 
point  of  registry,  to  extend  his  boundaries  over  that  piece  of  ground,  it  will 
be  proper  to  remind  him,  that  that  ordinance  has  reference  to  other  and  dis- 
tinct circumstances  ;  namely,  to  the  case  of  two  contiguous  mines,  the  own- 
ers of  which  propose  to  alter  their  ground,  no  boundaries  having  as  yet  been 
set  out  between  them,  in  which  case  the  proprietor  of  longest  standing  is  to 
be  preferred.    These  waste  spaces,  however,  having  their  limits  already  de- 

•  Chap.  11,  Old.  S5. 
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fined,  namely,  bj  the  boundary  stakes  set  out  by  the  two  adjoining  mine 
owners,  the  party  denouncing  the  waste  space  has  no  occasion  to  apply  to 
have  the  boundaries  set  out  at  all.  Besides,  there  is  nothing  to  authorise  a 
party,  under  the  pretence  of  altering  his  boundaries,  to  occupy  a  pertenencia 
which  is  adjudged  by  the  law  to  the  first  who  may  apply  for  it.*  And  the 
adjoining  miner  has  nothing  but  his  own  neglect  to  complain  of,  as  he  might 
have  applied  for  the  unappropriated  space,  when  summoned;  add  to  which, 
that  the  law,  under  these  circumstances,  lea^ng  the  adjoining  mine  owner  in 
the  same  situation  as  before,  does  him  no  injustice,  whilst  it  is  important  to 
the  public,  that  the  greatest  possible  number  of  mines  should  be  worked  by 
different  persons. 

17.  The  alterations  of  the  boundaries  in  Peru,  are  subject  to  the  rules  of 
their  own  peculiar  ordinances.!  Upon  a  vein  being  discovered,  the  first 
comers,  after  staking  out  their  mines,  are  allowed  a  year  for  altering  their 
boundaries  ;  after  the  expiration  of  which,  any  persons  making  trial  pits  with- 
out the  limits  of  the  perttneneias  staked  out,  and  meeting  with  the  same 
vein,  may  proceed  to  work  it ;  and  none  of  the  former  persons  will  be  al- 
lowed to  alter  their  boundaries,  except  the  discoverer,  who?e  two  mines,  to- 
gether with  that  set  out  for  the  crown,  contiguous  to  the  first  of  them,  may 
be  taken  upon  any  part  of  the  vein  at  pleasure. 


CHAPTER  XIV. 

OF  INTERNAL  COMMUNICATIONS  OCCURRING  BETWEEN  THE  WORKS  OF 
DIFFERENT  MINES.— A  PARTY  WHO,  BEING  IN  THE  IMMEDIATE  PUR- 
SUIT OF  ORE,  MAKES  HIS  WAY  INTO  THE  PERTENENCIA  OF  ANOTHER 
PROPRIETOIi,  GAINSA  PROPERTY  IN  THE  ORE  HE  RAISES,  UP  TO  THE 
TIME  OF  THE  WORKS  COMMUNICATING  AND  THE  DIMENSIONS  BEING  AS- 
CERTAINED.—IT  IS  SHEWN,  THAT  THE  PROPERTY  OF  THE  VEIN  IS  NOT 
GRANTED  TO  AN  INDEFINITE  EXTENT  UPON  THE  UNDERLAY  ;  AND  THAT 
IF  TWO  MINERS  HAPPEN  TO  COMMUNICATE  AT  A  POINT  WITHOUT  THE 
LIMITS  OF  EITHER  PERTENENaA.  THEY  ARE  ENTITLED  TO  MAINTAIN 
THEIR  GROUND,  UP  TO  THE  POINT  WHERE  THEY  MEET.— OF  THE  IMPRO- 
PRIETY OF  OPENING  A  PIT,  MERELY  FOR  THE  PURPOSE  OF  GAINING  AC- 
CESS TO  THE  ORE  OF  ANOTHER  PROPRIETOR.— OF  THE  CASES  WHERE  NO 
FRAUDULENT  OR  WTIONGFUL  INTENTIONS  ARE  IMPUTED,  THE  GROUND 
OF  SUSPICION  BEING  REMOVED  BY  THE  GREAT  DEVIATIONS  FROM  REGU- 
LARITY EXHIBITED  IN  SOME  VEINS,  AS  WELL  AS  IN  THE  INTERMEDUTS 
SPACES  BETWEEN  THEM, 

ORDINANCE  XXX. 
Also,  we  ordain  and  command,  that  if  any  mine  shall  be  extended  beyond 

♦  From  the  terms  of  ord.  29,  and  from  the  ordinances  of  Peru,  1,  til.  2,  conceroing  anappro- 
priated  spaces,  in  Escalona,  Gazoph.  lib.  2,  p.  2,  cap.  1,  pag.  109.  •*For  him  who  may  ha?6 
applied  for  sach  unappropriated  spaces,  for  from  the  moment  of  hia  applying  for  them»  be  haB 
acquired  a  right  to  them," 

f  Ord.  S,  tit,  1.  concerning  discoverers,  in  EscaloDa,  Gasopbil.  lib.  2,  p.  2,  cap.  1,  pag.  106. 
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the  boundary  or  limit,  properly  assigned  to  it  under  these  ordinances,  eithei* 
in  respect  of  the  length  or  of  tho  breadth,  and  the  ore  therein  contguned 
shall  be  continuous  with  the  ore  in  the  mine  of  some  other  party,  and  the 
two  mines  shall  become  jone,  in  the  depth  ;  the  miner  who  shall  have  first 
sunk,  and  made  his  way  into  the  other  mine,  shall  and  may  enjoy  the  ore  he 
shall  raise  therefrom,  until  the  owner  of  the  other  mine  shall  carry  on  his 
works  to  meet  him  in  which  case  the  latter  may  require  the  party  who  has 
anticipated  him,  to  set  out  his  boundaries  ;  and  if  it  should  be  found  that  he 
is  within  the  limits  of  the  other's  pertenencia^  he  shall  withdraw,  and  relin- 
quish the  vein  to  the  miner  within  whose  pertenenda  he  may  have  entered ; 
and  all  the  ore  which  he  may  have  raised  from  the  other's  pertenenda^  up  to 
that  time,  shall  belong  to  him  who  has  raised  it ;  and  he  shall  not  be  obliged 
to  give  it  to  the  other,  inasmuch  as  he  had  acquired  a  right  to  it  by  the  care 
and  diligence  used  in  working  with  more  activity  than  his  neighbour.  But 
if  any  party  shall  take  a  pertenenda  contiguous  to  the  mine  of  another, 
either  on  the  side  of  its  length  or  of  its  breadth,  where  there  is  no  vein,  or, 
there  being  a  vein,  yet  such  vein  shall  not  contain  ore,  nor  exhibit  any  ap- 
pearance of  it,  but  he  shall  work  the  same  merely  with  the  intention  of  pro- 
fiting  by  the  ore  of  his  neighbour,  when  he  shall  get  within  his  boundaries : 
We  command,  that  such  person  shall  not  have  the  power  to  acquire,  and 
shall  not  acquire  any  right,  even  though  his  neighbour's  ore  should  take  its 
course  within  Ins  pertenenda  ;  and  our  mining  judges  and  justices  shall  de- 
termine it  SO)  and  shall  not  allow  or  permit  such  mines,  not  being  upon  a 
vein  or  ore,  to  be  worked. 


CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  Of  (be  difficulty  and  importance  which  the  subject  of  this  ordinaoce  involves. 

S.  Whether  a  miner  working  beyond  his  boandaries,  in  the  immediate  pursuit  of  ore,  shall 

make  the  ore  his  own. 
3  to  7.  The  qaestion  is  to  be  determined  differently,  according  to  circumstances,  as  appears 

from  the  ordinances  of  the  old  code,  which  are  not  repealed. 

8.  Seyeral  qnestioDS  arising  from  the  30th  ordinance  of  the  old,  and  the  30th  of  the  new 

code. 

9.  If  two  mines  communicate  mternally,  neither  of  them  being  measured  out,  which 

ought  to  be  measured  first  ?    Reply,  that  the  mine  of  the  longer  standing  has  the 
preference. 

10.  11  and  12.  Whether  in  such  case,  the  miner  of  longer  standing  can  extend  his  boun- 

daries beyond  the  fixed  stake  of  his  neighbour?    Reply,  that  he  cannot,  which  is 
demonstrated. 
13  to  17.  Whether,  if  the  miner  of  longer  standing  have  measured  out  bis  boundaries,  he 
can  so  extend  them  as  against  a  more  recent  miner,  who  has  not  so  measured  them 
out?    Reply,  in  the  afiSrmative,  the  reasons  for  which  are  shewn. 

18.  When  two  or  more  mines  communicate  beyond  the  pertenencias  of  both,  the  propriet- 
ors are  entitled  to  maintain  their  ground,  up  to  the  point  to  which  they  have  worked. 

19.  An  executory  deciee  of  the  royal  audieney  of  Mexico  on  this  point,  made  in  a  suit 

84 
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between  Don  Jotn  Antonio  Cairiedo,  and  Don  Manuel  de  Antnday  two  aunen  of 
Gnanaxuato. 
90  to  23.  Another  each  decree,  made  in  a  salt  between  the  Coant  de  San  Pedro,  and  Don 
Antonio  Jaeinto  Dies  Madionedo,  and  his  partners,  in  the  same  minings  district. 

24.  Anoiher  suit  between  the  Count  and  the  heirs  of  Don  Joeeph  de  Sardeoeta,  which 
was  attended  with  a  similar  result. 

25.  A  very  well-considered  order  of  Don  Juan  Aotonio  Yizarron,  viceroy  of  Mexico, 
referred  to,  determining,  that  the  property  of  the  vein  is  not  acquired  to  an  indefinite 
extent  on  the  underlay,  but  that  the  internal  limits  must  correspond  with  the  superfi- 
cial boundaries. 

26.  Several  arguments  in  support  of  this  determination. 

27  and  28.  The  subject  concluded,  and  the  doctrine  supported,  by  a  deeision  in  point, 

reported  by  Larrea. 
20.  A  party  making  hb  vray  within  another's  boundaries,  in  the  immediate  pursuit  of  ore, 

gains  a  property  in  the  ore  he  raises,  until  he  communicates  with  his  neighbour's 

works ;  and  why  1 

30.  When  the  workings  communicate,  the  mines  must  be  measured  out,  a  boundary  wall 
must  be  set  up,  and  each  party  must  withdraw  within  his  own  perienaida. 

31.  A  party  who  makes  his  way  into  the  fertmenda  of  a  neighbour,  when  not  in  the 
immediate  pursuit  of  ore,  does  not  become  entitled  to  the  ore  he  may  find,  and  the 
justicea  are  to  prohibit  works  so  carried  on. 

32.  Parties  so  acting  are  deceitful  and  wicked. 

33.  And  they  must  restore  all  the  ore  they  may  have  raised. 

34.  It  is  difficult  to  enforce  this  rule,  without  great  seal  on  the  part  of  the  judges. 

35.  Such  parties  do  not  gain  a  property,  even  in  the  ore  raised  from  within  their  own 
ptrtenendas,  and  the  pita  opened  with  these  improper  Tiews  should  be  stopped  up,  and 
the  parties  be  punished. 

36  and  37.  The  improper  views  entertained  in  opening  the  pit  should  be  esteblished.  How 
they  may  be  proved. 

38.  The  penalty  ia  imposed  upon  the  party  opening  a  pit  solely  for  the  purpose  of  stealing 
the  ore  of  another. 

39.  A  level  which  deviates  from  the  course  of  the  vein,  previously  followed,  being  driven 
solely  with  the  wrongful  object  of  communicating  with  the  works  of  a  neighbour, 
should  also  be  stopped  up,  as  driven  wjth  impropex  views,  although  the  whole  mine  ip 
not  to  be  stopped  up. 

40  and  41.  The  zoyal  audiendes  decide  whether  levela  have  been  drivMi  with  oonect  or 
fraudulent  views,  according  to  circumatancea. 

42.  The  baixenneas  of  the  vein  or  the  hardness  of  the  ground,  may  render  it  necessary  to 
alter  the  direction  of  the  works ;  in  which  case  the  presumption  of  fraud  does  not 
arise. 

43.  The  reins  are  frequently  subject  to  become  barren  ;  or  to  deviate  in  the  irconrse. 

44.  A  new  vein,  or  a  branch  of  a  vein,  discovered  in  the  coone  of  prosecuting  the  old 
vein,  may  lawfully  be  followed  up, 

45.  And  the  consequences,  in  case  of  a  oonmiunication  being  made  with  another  mine,  are 

the  same  as  if  the  original  vein  were  in  question. 

46.  The  qualification  implied  in  the  word  solely,  in  the  text,  is  to  be  taken  strictly. 

47.  To  justify  working  into  a  neighbour's  perienendaj  it  ia  necessary  to  be  in  the  imme- 
diate pursuit  of  ore ;  but  not  so,  to  authorise  making  investigations  in  our  own  ground. 

48.  Of  a  particular  case,  in  which  the  miner  making  such  a  oommunication  with  another 
mine,  is  cleared  from  any  auspioion  of  entertaining  a  wrongful  purpose,  althotigh  not 
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10  the  immedhta  pniBiiit  of  ore.    The  difleretion  of  the  judges  riionld  be  ezereised  in 
this  ease,  according  to  cilcumstances.  , 
49  to  53.  Of  the  peculiar  ordinaDoes  of  Peru,  concemiog  oommunicationa  between  different 
mines. 

COMMENTARY. 

1.  Of  all  the  ordinances  contained  in  the  new  code,  and  in  the  old  law, 
there  are  none  more  difficult,  or  which  have  been  more  frequently  the  subject 
of  litigation  in  the  courts,  than  this.  Scarcely  any  important  suit  occurs, 
which  does  not  turn  upon  a  communication  between  mines,  and  a  demand  to 
have  the  ore  accounted  for ;  nor  are  any  proceedings  more  anxious  than 
those  which  are,  in  consequence,  gone  through  upon  the  ground.  It  therefore 
becomes  necessary,  in  illustrating  the  provisions  of  the  29th  and  30th  of  the 
old  ordinances  upon  the  subject,  and  ascertaining  how  far  they  are  still  sub- 
sisting, and  how  far  repealed  by  the  30th  ordinance  of  the  new  code,  to 
consider  the  subject  at  some  length,  pointing  out,  from  time  to  time,  the 
several  distinctions  which  occur. 

2.  The  question  is,  whether  the  proprietor  of  an  older  mine,  who  works 
beyond  his  boundaries,  and  makes  his  way  into  another  mine,  in  the  immedi* 
ate  pursuit  of  ore,  gains  a  property  in  the  ore  raised,  or  is  bound  to  restore 
it? 

3.  The  29th  of  the  old  ordinances  distinguished  the  question  into  two 
cases.  First,  when  the  proprietor  of  the  older  mine  had  not  set  out  the 
boundaries  between  his  mine  and  that  of  the  other  proprietor,  and  the  latter 
demanded  to  be  protected  in  the  possession  of  his  mine.  In  which  case,  the 
justice  was  to  afford  him  protection,  and  not  to  allow  the  other  to  proceed  to 
ituse  any  more  ore ;  but  all  that  the  older  proprietor  had  raised  up  to  that 
time,  belonged  to  him,  and  he  might  likewise  alter  his  boundaries  on  that 
side,  although  not  required  to  do  so  by  the  other. 

4.  The  second  case  was,  when  the  proprietor  of  the  older  mine  had  set 
out  boundaries  between  his  own  mine  and  the  more  recent  one.  In  which 
case  he  was  to  restore  to  the  proprietor  of  the  latter,  ail  the  ore  he  might 
bave  raised,  deducting  expenses. 

5.  These  two  cases  are  both  provided  for  in  the  first  case  put  by  our  80th 
ordinance  of  the  new  code ;  under  which  however,  the  older  miner,  not  hav- 
ing set  out  his  boundaries,  still  retains  the  right  to  advance  them.  It  is 
tbere  determined,  that  even  if  both  the  mines  should  have  been  staked  out, 
he  who  works  with  most  activity,  being  in  the  immediate  pursuit  of  ore,  shall 
enjoy  all  that  he  may  raise  from  the  other's  pertenencia  (having  acquired  a 
right  to  it  by  the  diligence  he  has  exerted),  until  a  communication  be  made 
iotenially  between  the  two  workings,  when  each  shall  withdraw  within  his 
own  limits,  to  be  ascertained  by  measurement. 

6.  The  80th  of  the  old  ordhfiances  declares,  in  the  case  above  supposed, 
that  when  the  ore  takes  its  course  into  a  imne,  the  proprietor  of  which  has 
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not  applied  to  have  the  boundaries  set  out,  the  miner  may  follow  it  up,  and 
avail  himself  of  it,  although  he  should  work  out  of  his  own  pertenencias.  And 
should  the  later  proprietor  apply  to  have  the  boundaries  set  out,  the  older 
one,  whether  his  mine  be  a  discoverer's  or  an  ordinary  mine,  may  advance 
his  limits  in  any  direction  in  which  the  ore  takes  its  course,  taking  either  the 
length  or  breadth  of  his  mine  on  that  side  ;  provided  he  do  not  abandon  his 
stake,  and  that  his  mine  form  a  four-sided  oblong  with  right  angles.  And  the 
unappropriated  spaces  which  he  leaves  on  the  side  from  which  he  withdraws 
himself,  are  to  be  assigned  to  any  person  who  may  apply  for  them. 

7.  This  ordinance  is  not  affected  by  the  80th  of  the  new  code,  which 
speaks,  in  the  first  instance,  of  a  communication  occurring  between  two  mines, 
both  of  which  have  been  measured  ;  and  in  the  second  place,  of  a  party  open- 
ing a  mine  in  ground  where  there  is  neither  a  vein  nor  ore  nor  any  appear- 
ance of  ore.  The  30th  of  the  old  ordinances  is  therefore  still  in  force,  no- 
thing opposed  to  it  bemg  contained  in  those  of  the  new  code. 

8.  Assuming  then,  that  the  30th  ordinance  of  the  old,  and  the  30th  of  the 
new  code,  are  both  wholly  in  force,  we  shall  consider,  in  order  to  come  to  a 
more  complete  understanding  of  these  ordinances  several  questions  which 
arise  upon  the  manner  of  construing  them. 

9.  First,  if  the  workings  of  two  mines,  neither  of  which  have  been  measu^ 
ed  out,  should  communicate  internally,  which  of  them  shall  be  measured  first  ? 
We  reply,  that  which  is  prior  in  the  date  of  its  registry  ;  in  the  same  man- 
ner as  when  an  application  is  first  made  to  set  out  boundaries ;  for  the  party 
who  has  first  registered  or  made  denouncement  is  always  preferred.*  This  is 
the  practice  of  the  courts  of  New  Spain,  and  we  recollect  an  instance  of  it  in 
a  case  in  which  a  communication  had  occurred  between  the  mine  of  San  An- 
tonio, and  that  of  Cabrera,  in  the  mining  district  of  Guanaxuato,  the  former 
belonging  to  Don  Juan  Moreno,  and  the  latter  to  Dona  Francisca  Sardeneta, 
and  of  which  we  have  spoken  elsewhere :  and  likewise  in  another  case,  in 
which  the  mines  of  Don  Antonio  Davila,  and  Don  Joseph  Puebla;  in  the  min- 
ing district  of  Sultepec,  were  concerned,  in  the  year  1746 ;  and  another, 
where  a  communication  had  occurred  between  the  mines  Catafortuna  and  San 
Estanislao,  belonging  to  Don  Francisco  de  la  Mora,  and  that  of  la  Cruz,  the 
property  of  Don  Baltasar  Delgado,  and  his  partners,  in  the  mining  district  of 
Gaudalcazar,  in  the  Jurisdiction  of  San  Luis,  in  the  years  1753  and  1754. 
All  these  suits  were  carried  up  to  the  royal  audiency  of  Mexico,  which  con- 
firmed the  proceedings  :  thereby  establishmg,  that  the  older  mine  sbould  al- 
ways be  measured  first,  upon  the  communication  occurring,  the  ores  raised 
up  to  that  time  being  left  to  the  party  who  had  worked  with  most  activity ; 
and  that  after  the  measurement  is  made,  a  division  called  a  quarda^raya 
should  be  put  up  in  the  interior.  The  same  rule  was  observed  in  a  case 
where  a  communication  had  occurred  between  the  two  mines,  Roldanera  and 

*  Chap.  11,  ord.  25. 
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Gaudalupe,  the  former  belonging  to  Don  Gregorio  Znmalde,  and  the  latter 
to  Don  Juan  Alonso  Diaz  de  la  Campa,  both  inhabitants  of  Zacatecas,  the 
suit  arising  out  of  which  was  prosecuted  before  the  mayor  of  that  mining  dis- 
trict,  and  subsequently,  before  the  royal  audiency  of  Guadalaxara. 

10.  The  second  question  is,  whether,  in  the  case  proposed,  the  proprietor 
of  the  older  mine  can  advance  his  boundaries  on  the  side  on  which  the  com- 
munication has  occurred,  so  as  to  take  in  the  pit  or  fixed  stake  of  the  more 
recent  mine  ?  We  reply  that  he  can  take  into  his  limits  all  the  ground  inter- 
Tening  between  the  two  pits,  or  fixed  stakes.  He  cannot  do  the  first,  be- 
cause, by  not  objecting  to  the  sinking  of  the  pit,  upon  its  being  registered  by 
his  neighbour,  or  upon  the  possession  being  given  to  him,  he  has  assented  to 
its  being  made,  and  it  would  be  a  manifest  injustice  that  he  should  be  allow- 
ed to  take  the  benefit  of  this  pit  himself,  causing  the  loss  of  all  that  the  own- 
er has  laid  out  upon  it,  and  depriving  him  of  the  advantage  he  may  derive 
from  sinking  and  exploring  the  vein  in  other  directions.  But  he  may  extend 
his  boundaries  over  all  the  intermediate  ground,  being  entitled,  in  conse- 
quence of  his  priority,  to  measure  out  his  boundaries  in  whatever  direction 
he  may  think,  and  to  compell  the  proprietor  of  the  more  recent  mine,  to  with- 
draw.* 

11,  Don  Joseph  Saenz  resolves  this  question  in  these  words:!  "With 
regard  to  this  question  I  have  always  been  much  struck  with  the  objection 
the  miners  seem  to  have  to  getting  their  mines  measured  out,  until  called 
upon  by  other  proprietors  to  set  out  their  boundaries,  as  if  they  could  not 
afterwards  alter  them.  And  yet  such  a  course  could  involve  them  in  no  risk, 
and  might  produce  much  benefit ;  for  should  any  other  party  apply  subse- 
quently to  have  the  boundaries  set  out,  they  would  then  have  an  opportunity 
of  altering  them  ;  and  should  the  twb  mines,  as  proposed  in  the  30th  ordi- 
nance of  the  new  code,  happen  to  communicate  at  any  future  time,  it  would 
prove  of  the  highest  importance  to  both.  And  the  mischief  is,  not  only  that 
one  party  will  perhaps  register  a  mine  upon  a  vein  where  another  party  is  at 
i70rk,  without  applying  to  have  the  boundaries  set.  out,  and  that  the  latter 
^ill  assent  to  his  opening  a  pit  upon  it ;  but  that  neither  the  one  nor  the 
other  think  of  measuring  out  their  boundaries,  being  satisfied  with  the 
assurance,  that  the  pit,  the  opening  of  which  has  been  so  assented  to,  cannot 
be  taken  into  the  other  mine,  but  taking  no  account  of  the  ground  lying 
intermediate  between  the  two  mines.  If  ore  however,  be  found  in  this  inter- 
mediate ground,  and  the  workings  happen  to  communicate,  their  eyes  are 
opened  to  the  mischief  which  has  arisen ;  the  older  proprietor  having  the 
preference,  drives  back  him  whose  registry  is  of  later  date,  and  lays  down 
his  boundaries  in  a  manner  never  calculated  on  by  the  latter,  who  complains 
of  the  hardship,  he  having  perhaps  been  the  first  to  find  the  ore.     It  is  nev- 

*  See  chap.  9  and  11.  ord.  23  and  26. 

t  Saenz,  Tratado  de  medidaa  de  minai,  cap.  6,  n.  18. 
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erthelesB  just  that  he  should  lose  the  benefit  of  it,  for  having  onutted,  when 
he  had  his  registry,  to  obserye  the  rale  of  the  ordinance,  bj  applying  to  the 
older  proprietor  to  set  out  his  boundaries,  and  to  define  the  number  of  varoi 
he  might  choose  to  take  on  that  side ;  in  which  case  perhaps,  he  would  have 
left  him  more  ground  than  would  have  included  &e  spot  where  the  ore  was 
afterwards  found." 

12.  Whence  it  is  plain,  that  although  the  older  proprietor  may  take  the 
ground  intervening  between  the  two  pits,  he  cannot  touch  the  fixed  stake  of 
the  other  miner,  the  sinking  of  which  he  has  assented  to.  For  the  pit  having 
been  occupied  when  the  whole  of  the  ground  was  vacant,  and  when  no  mine 
had  been  marked  out  or  boundaries  defined,  and  the  neighbouring  proprietor 
having  assented  to  its  being  occupied,  and  not  having,  previous  to  the  discov- 
ery of  the  ore,  either  made  any  objection,  or  required  to  have  such  boundaries 
assigned  to  him,  as  would  include  the  space  occupied  by  the  pit ;  but  having 
omitted,  whilst  he  had  the  opportunity,  to  assert  his  objection,  to  enforce  his 
right  of  measuring  out  his  boundaries  in  that  direction,  or  to  prevent  the  pit 
from  being  registered  and  opened,  he  cannot,  lifter  such  discovery  of  ore, 
have  any  right  to  occupy  it 

13.  The  third  question  involves  a  more  serious  difficulty  ;  it  is,  whether, 
when  the  older  mine  has  been  already  measured  out,  the  proprietor  can  alter 
his  boundaries  so  as  to  take  in  the  pit  of  another  mine,  the  owner  of  which  has 
not  applied  to  have  the  boundaries  set  out  ?  It  will  probably  be  said,  that  a 
neighbour  who  has  measured  out  his  mine,  has  just  as  much  assented  to  sink- 
ing the  pit,  as  one  who  has  not ;  and  that  having  so  assented,  the  same 
answer  must  be  given  as  in  the  last  case  ;  so  that  if,  in  that  case,  it  be  dete^ 
mined  that  he  cannot  include  the  pit  of  the  more  recent  mine  within  his 
boundaries,  upon  measuring  them  out,  neither  can  he,  in  the  present  case, 
upon  extending  them.  And  that  if  he  had  been  desirous  of  preventing  the 
other  from  sinking  the  pit,  and  had  wished  to  extend  his  own  linuts  in  that 
direction,  he  might  have  opposed  the  registry,  and  have  objected  to  possession 
being  given  ;  and,  at  the  same  time,  have  applied  to  have  his  own  boundaries 
advanced  ;  but  that  he  should  not  first  assent  to  the  opening  of  the  mine, 
and  lead  his  neighbour  into  expense,  and  then  endeavour  to  deprive  him  of 
his  mine,  to  turn  his  labour  to  his  own  advantage,  and  to  make  a  profit  of 
the  ore  discovered  by  the  other. 

14.  We  acknowledge  the  force  of  this  reasoning,  but  it  must  yield  before 
the  express  terms  of  the  law,  as  stated  in  the  80th  of  the  old  ordinances, 
which  is  still  in  full  force,  and  which  ordains,  that  in  such  case  the  proprietor 
of  the  older  mine,  from  whose  ground  the  ore  is  found  to  take  its  course, 
may  enlarge  his  boundaries  in  the  direction  in  which  the  ore  lies,  taking  the 

'  allotted  dimensions  of  his  mine  on  that  side ;  and  it  repeats,  that  he  may  do 
so  on  one  side  (>r  sides  on  which  the  ore  may  take  its  course  ;  and  what  is 
more,  even  though  he  should  have  altered  his  boundaries  one  or  more  times ; 


MINES  AND  MINING.  271 

that  ifl  to  say,  alihongh  he  may  have  taken  cm  the  south  side  ten  varasy  and 
afterwards  ten  more,  and  subsequently  twenty  more,  making  such  alterations 
.upon  application  to  the  justice  ;  yet  if  he  have  not  set  out  the  boundary 
stakes,  as  between  his  own  mine  and  that  of  the  younger  proprietor,  he  is 
at  liberty  to  alter  them  again  :  and  whether  the  latter  require  him  to  set  out 
his  boundaries  or  not,  he  may  measure  out  tlie  whole  length  or  breadth  of  his 
mine  on  that  side  on  which  the  ore  takes  its  course.  Consequently,  as  the 
pit  so  registered  and  assented  to  may  &11  within  this  space,  it  may  be  made 
the  property  of  the  older  miner  so  advancing  his  boundaries. 

15.  This  is  lidd  down  by  Saenz  in  the  following  words  :*  ^'  This  is  repeated 
in  the  30th  ordinance  of  the  old  code,  which  adds,  that  he  may  alter  his 
boundaries  on  any  side  or  sides  where  the  ore  may  take  its  course,  although 
he  should  have  altered  his  boundaries  once  or  oftener ;  and  what  appears 
most  remarkable  in  this  case,  is,  that  the  miner  thus  extending  his  boundaries, 
is  authorised  to  take  the  whole  length  or  breadth  of  his  mine  on  the  side 
where  the  ore  takes  its  course ;  whence  it  may  happen,  that  the  boundaries 
thus  taken  may  include  the  pits,  to  the  sinking  of  which  ho  has  tacitly 
assented ;  the  other  parties  being  deprived  of  them,  which  would  be  a  just 
punishment  for  their  having  registered  the  mine,  without  applying  to  have 
the  boundaries  set  out." 

16.  This  penalty,  in  shorty  being  expressly  imposed  by  the  ordinance, 
must  take  efiS^ct,  even  supposing  the  sinking  of  the  pit  to  have  been  tacitly 
assented  to ;  and  the  party  who  has  made  registry,  without  requirmg  to  have 
the  boundaries  set  out,  may  attribute  his  liability  to  the  penalty,  and  the  loss 
of  the  expenses  he  has  incurred,  to  his  own  negligence  ;  particularly  as  the 
very  reason  of  his  opening  the  mine,  without  requiring  to  have  the  bounda- 
ries set  out  is,  that  he  is  aware  that  the  vein  takes  such  a  course  as  to  extend 
into  his  neighbour's  perteneneias. 

17.  Nor  is  diis  inconsistent  with  the  reply  given  to  the  second  question, 
which  determines,  that  if  the  older  miner  have  not  measured  out  his  mine, 
be  cannot  take  in  the  pit,  to  the  sinking  of  which  he  has  assented,  although 
he  may  include  within  his  boundaries  all  the  intermediate  space.  For  the 
reason  is,  not  merely  that  he  has  so  assented,  but  that  he  has  omitted  to 
measure  out  his  own  boundaries,  probably  in  the  expectation,  that  some  other 
party  may  discover  what  course  the  rich  part  of  the  vein  takes.  Besides, 
tiie  words  of  the  ordinance  authorise  the  older  miner  to  alter  his  boundaries, 
to  the  extent  of  the  wljole  length  of  his  mine,  and  permit  him,  as  a  punish- 
ment to  the  younger  miner  for  not  having  applied  to  have  the  boundaries  set 
out,  to  take  away  his  pit  from  him,  if  the  dimensions  allowed  to  his  own  mine 
^11  include  it.  Now,  as  this  penalty  implies  to  one  particular  case,  namely, 
that  ttie  older  miner,  in  whose  &vour  it  is  made,  having  measured  out  his 

*  Saenz,  de  UMdidas  de  mhias,  cap.  7,  n.  3. 
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bonndarieSy  it  is  not  to  be  extended  to  a  different  case,  in  favour  of  a  pftrty 
who  has  not  fulfilled  the  ordiDance^  by  measuring  out  his  mine. 

18.  The  fourth  question  is,  whether,  when  the  commumcation  happens  to 
be  made  beyond  the  perteneTicias  of  both  mines,  each  of  the  proprietors  ought 
to  withdraw  within  his  own  limits,  or  whether  the  works  should  be  made 
over  to  him,  upon  the  underlay  of  whose  portion  of  the  vein  they  are  driven. 
This  question  was,  to  our  knowledge,  made  a  point  of  dispute  in  reference  to 
several  very  important  concerns,  and  occasioned  extensive  litigation,  upon 
the  result  of  which,  it  was  determined  by  the  royal  au<Uency  of  Mexico, 
that  each  of  the  mine  owners  should  be  maintained  in  the  possession  of  the 
ground  he  had  occupied  beyond  his  own  limits,  not  being  at  the  same  time 
within  the  limits  of  any  other  mine,  but  being  in  common  ground,  unoccupied 
by  any  other  party :  and  it  was  ordered,  that  whenever  the  workings  should 
meet,  a  pillar  should  be  set  up  as  a  guarda-rayaj  and  that  each  should  be 
at  liberty  to  work  freely  through  the  virgin  ground  or  the  works  already 
driven,  upon  the  underlay  of  the  vein. 

19.  Don  Juan  Antonio  Carriedo,  proprietor  of  the  mine  of  Saucedo,  in- 
stituted a  suit  against  Don  Manuel  de  Aranda  Saavedra,  proprietor  of  the 
mine  of  Mellado,  in  the  mining  district  of  Guiinaxuato,  concerning  three 
works,  called  San  Pedro,  el  Rebage  and  la  Cocinera.  The  royal  audiency, 
on  the  19th  of  September,  1726,  declared,  that  they  belonged  to  Carriedo  ; 
but  the  question  being  afterwards  brought  forward  by  way  of  supplication,* 
and  various  proceedings  being  had  to  ascertain  whether  the  three  works 
were  within  or  beyond  the  limits  of  these  mines,  it  was  established  that  they 
were  beyond  the  limits,  both  of  these  two  mines,  and  of  another  called  Que- 
bradilla,  which  was  also  involved  in  the  dispute.  And  it  was  consequently 
declared,  by  a  decree  of  review,  of  the  4th  of  September,  1727,  that  the 
possession  and  property  of  three  works  belonged  to  Aranda  and  Carriedo, 
and  their  partners  in  the  two  aforesaid  mines  of  Mellado  and  Saucedo,  in 
consideration  of  the  &ir  intentions  of  each  in  occupying  them. 

20.  The  Count  de  San  Pedro  del  Alamo,  proprietor  of  the  mine  of  Santa 
Anita,  in  the  mining  district  of  Guanaxuato,  as  testamentary  executor  and 
heir  of  Don  Manuel  Gomez  Corban,  contested  with  Don  Antonio  Jacinto 
Diez  Madronedo  and  Don  Alonso  Zid  Fernandez,  proprietors  of  the  mine  of 
San  Lucas  de  Atalaya,  the  property  of  certsun  works,  which  were  ascertained 
by  proceedings  to  which  recourse  was  had,  to  be  without  the  perteneneias  of 
both  mines.  These  proceedings  were  conducted  by  Don  Joseph  de  laBorda, 
under  the  appointment  of  the  viceroy  of  Mexico,  Count  Revilla-Gigedo  ;  the 
audiency  of  Mexico  having  deemed  it  requisite  that  the  person  employed  for 

*  A  sopplication  is  a  rehearing  of  the  lentence  of  one  of  the  nipreme  tribmiala,  from  which 
there  is  no  opportnnitj  of  appeal.  See  Institntes  of  the  dril  law  vf  Spain,  bj  Doctor  Ig:Datiii8 
Jordan  de  Asso  y  del  Rio,  and  Doctor  Miguel  de  Manuel  j  Rodrignei,  translated  bj  L.  F.  C« 
Johnston,  p.  847. — TVans. 
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the  purpose  should  be  a  person  of  experience,  such  as  Borda  ;  and  their  corw 
rectness  was  impugned  by  the  count,  whilst  the  other  parties,  on  the  contrary, 
maintained  their  accuracy. 

21.  The  count  insisted,  that  the  underlay  of  the  vein,  which  took  its 
course  from  his  mine  of  Santa  Anita,  was  infinite  it  its  extent,  or  that,  at 
any  rate,  the  vein  was  his  property,  as  far  as  it  extended  upon  the  underlay, 
as  being  one  and  the  same  vein :  and  that  as,  when  the  vein,  being  what  is 
called  a  deep  vein,  proceeds  perpendicularly  downwards,  the  miner  may  work 
on  to  the  antipodes,  or  to  the  infernal  regions,  as  Amaya  says  ;*  so,  if  the 
vein  be  inclined,  its  whole  extent  upon  the  underlay  is  granted  to  the  miner. 

22.  Zid  Fernandez  and  Madroiiedo  contended,  on  the  other  hand,  that  by 
their  prior  occupation,  the  ground  being  common,  they  had  acquired  a  right 
to  it.  That  the  property  of  the  vein  did  not  extend  indefinitely  upon  the 
underlay,  that  the  ordinances  permit  other  veins  to  be  registered  in  that 
Erection ;  and  that  all  the  ordinances  prescribe  a  legal  and  definite  extent 
to  the  mines,  both  in  length  and  breadth  ;  that  it  is  a  party  who  is  within 
another's  limits  only,  who  is  to  withdraw  upon  a  communication  occurring 
between  the  works  within  those  limit ;  but  that  if  the  communication  happen 
beyond  their  pertenenciaSj  each  party  should  leave  a  space  of  two  varas  and 
a  half,  and  that  a  wall  of  five  varas  in  thickness  should  be  set  up,  to  serve 
as  a  ffuarda-raya  or  boundary ;  and  that  both  miners  should  then  be  at  liber- 
ty to  prosecute  their  works  upon  the  virgin  ground,  the  same  proceeding 
being  repeated  in  the  event  of  their  again  meeting. 

23.  The  latter  party,  in  the  end,  carried  their  point ;  for  by  a  decree 
of  the  royal  audiency  of  the  24th  of  March,  1749,  the  proceedings  of  Don 
Joseph  de  la  Borda,  and  the  measurements  of  the  mine  of  Santa  Anita,  and 
of  the  mine  called  San  Lucas  de  Abaxo,  were,  amongst  other  things,  con- 
finned,  and  it  was  declared  that  the  work  called  el  Purgatorio,  belonged  to 
and  was  the  property  of  the  count,  and  el  Rosario  and  the  other  disputed 
works,  to  Zid  and  Madronedo  ;  and  that  both  of  them  should  be  at  liberty 
to  work  freely,  through  the  untouched  groimd,  upon  the  underlay  of  the 
vein,  until  they  should  happen  to  meet,  in  which  case  guardorrayas  should 
be  set  up  in  the  manner  directed  by  the  royal  ordinances,  the  same  proceed- 
ing being  repeated  whenever  they  might  agiun  happen  to  commimicate ; 
which  should  be  observed  and  fulfilled,  notwithstanding  any  su])plication : 
perpetual  lulence  being  enjoined.  And  although  the  count  prayed  leave  to 
present  a  supplication,  it  was  refused  him,  but  he  was  allowed  an  authen- 
ticated copy,  to  enable  him  to  apply  to  the  council,  where  he  in  fact  obtain- 
ed a  hearing ;  but  his  heirs  afterwards  gave  up  the  point,  before  it  had  been 

•  Amaya,  in  Cod.  lib.  10,  tit  16,  a  n.  80,  ibi :  *'  Et  ideo  ipsius  reBditorifl  debeot  censeii 
quia  io  iUo  roinerali  babet  domininm,  sicat  in  toto  fundo,  et  sicut  illnd  qaod  snpcrias  respondet 
saperficiei  mei  fondi,  censefcur  meam  nsqae  ad  coslam,  leg.  altioa,  8,  Cod.  de  servit  sic  etiam 
quod  est  sub  fando  meo  debet  censeri  meam  uiqae  ad  inferos  \  ut  notat  CoepoU)  de  seiriL 
matic  cap.  SI,  a  n.  4 ;  et  in  leg.  inter  pablica,  f.  1,  n.  10,  ff.  de  Y.  sjgnif. 
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declared  whether  a  second  supplication,  which  he  had  presented  to  the 
audiency,  could  be  admitted. 

24.  The  same  count,  as  heir  of  Corban,  and  proprietor  of  the  mine  called 
Catilla,  clumed  to  exclude  the  heirs  of  Don  Joseph  de  Sardeneta,  who 
were  proprietors  of  the  mine  of  Bayas,  from  another  work  beyond  the  limits 
of  both  mines ;  but  the  latter  were  maintained  in  their  possession  by  a  de- 
cree of  the  royal  audiency,  issued  about  the  same  time.  In  this  cause,  the 
anthor  was  concerned  in  advocating  the  rights  of  the  heirs  of  Sardeneta. 

25.  To  the  authority  of  these  most  respectable  decisions,  we  may  add 
that  of  an  order  issued  by  the  Archbishop  Don  Joan  Antomo  de  Yizarron, 
when  yiceroy,  on  the  26th  February,  1739,  which  combines  the  special  cir- 
circumstance,  that  it  was  issued  under  the  advice  of  the  deputies  of  the 
important  mining  district  of  Guanaxuato.  Their  opinion  touched  upon  sev* 
eral  points,  and  amongst  other  things  noticed,  that  the  miners  maintained,  that 
the  prescribed  number  of  varas  had  relation  only  to  the  exterior  or  surface 
of  the  mines,  not  allowing  that  the  internal  dimensions  must  correspond  per- 
pencUcuIarly  with  those  measured  out  externally,  but  insisting  that  the  miner 
might  work  to  an  unlimited  extent  internally.  Whereupon  it  was  declared, 
after  conmdering  the  opinion  of  the  fiscal,  and  the  opinion  of  the  assessor- 
general,  that  the  property  of  the  vein  b  not  granted  to  an  indefinite  extent 
on  the  underlay.  And  that  the  internal  dimensions  must  correspond  per- 
pendicularly with,  and  be  similar  to,  the  external  limits. 

26.  Were  an  indefinite  extent  of  the  vein  upon  the  underlay,  granted  to 
ttte  miner,  the  permission  given  to  open  pits,  would  extend  to  pits  upon  tixe 
eourse  of  the  vein  only ;  and  the  permission  to  extend  the  boundaries  upon 
the  underlay,  as  granted  by  the  80th  of  the  old  ordinances,  which,  as  be* 
fore  observed,  is  still  in  force,  would  be  superfluous ;  for  the  enlargement  of 
the  boundaries  externally,  is  of  no  avail,  if  the  whole  underlay,  internally, 
belongs  to  the  miner ;  and  the  absurd  consequeuce  would  also  follow,  that  no 
mines  could  be  reg^tered  upon  either  side  of  the  vein,  contrary  to  the  tenor 
<tf  the  80th  of  the  old  ordinances,  and  also  of  the  SOth  of  the  new  code, 
which  refer  to  the  case  of  a  nunc  extending  beyond  its  limits  breadthu>Uey 
and  being  eontinuous  with  the  ore  of  the  mine  of  another,  wluch  beyond 
doubt,  must  be  on  one  side  of  it.  Finally,  the  rule  that  the  mtemal  dimen- 
taxxDB  must  correspond  perpendicularly  with  the  external  limits,  and  all  that  is 
provided  by  the  old  and  new  ordinances,  for  ensuring  precision  in  the  meas- 
urement, and  certainty  in  the  position  of  the  fixed  stakes,  would  be  com* 
pletely  frustrated.  And  had  the  miner  a  right  to  the  whole  underlay  of  the 
vein,  there  would  be  no  necesnty  for  forming  an  oblong,  nor  for  limiting  the 
width  to  60  v(tra$^  for  as  to  the  surface,  which  is  not  the  source  of  profit, 
the  measurements  are  of  no  importance ;  whilst,  as  to  the  interior,  it  is 
ridiculous  to  talk  of  boundaries,  if  the  right  to  an  indefinite  extent  upon  the 
underlay  be  admitted.     Bendes  which,  endless  absordities  would  follow 
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from  Bttch  a  suppomtion,  insomuch  that  it  would  be  necdssarj  to  expunge 
part  of  several  ordinances,  particularly  the  80th,  of  which  we  are  now 
treating,  and  which  supposes  that  the  communication  may  be  made,  either 
upon  the  course  of  the  vein,  or  upon  the  underlay ;  and  it  being  declared 
that  each  party  must,  in  that  case,  withdraw  within  his  own  limits,  it  is  evi- 
dent, that  as  there  is  a  linut  to  the  number  of  varas  to|be  taken  upon  the 
course  of  the  vein,  so  is  there  upon  the  underlay :  and  that  the  number  of 
vara9  allowed  for  the  breadth  being  limited,  it  cannot,  consequently,  be  infi- 
nite. 

27.  Whence  it  may  be  inferred,  that  if  the  works  of  two  contiguous 
mines,  should  be  carried  beyond  their  limits,  and  a  communicaUon  happen 
out  of  their  limits,  in  ground  unoccupied  by  any  other  party,  the  first  occu- 
pant wUI  acquire  a  right  to  that  ground  by  his  greater  activity  and  diligence  ;* 
and  as  these  parties,  thus  coming  in  opposite  directions,  are  out  of  their  limr 
its,  each  of  them  having  by  his  diligence,  worked  up  to  the  point  of  meeting, 
and  no  further,  they  must  be  restrained  by  means  of  a  guarda-rayay  each 
remaining  in  possession  of  the  ground  he  has  been  the  first  to  occupy  ;  but 
neither  is  at  liberty,  under  the  pretence  that  the  underlay  is  but  a  part  of 
the  same  vein,  to  clidm  a  right  to  the  whole  of  such  unlerlay,  or  to  drive  out 
a  party  whom  we  suppose  not  to  have  made  his  way  wKhin  the  other's  limits 
but  to  be  in  ground  beyond  those  limits. 

28.  And  although  this  is  sufficiently  demonstrated,  from  all  the  ordinances 
which  speak  of  the  longitudinal  and  lateral  dimensions  of  mines,  it  is  still 
further  confirmed  by  a  decision  of  the  senate  of  Granada,  stated  by  Larrea,t 
upon  the  subject  of  opening  marble  quarries  ;  by  which  it  was  determined, 
that  the  marble  quarries  opened  in  a  public  place,  belonged  to  the  party  who 
had  opened  them,  but  that  he  should  not  be  entitled  to  prevent  other  persons 
from  raising  stone,  from  some  other  place,  merely  because  the  same  vein 
might  extend  to  that  point :  as  an  authority  for  which  decision,  reference  is 
made  to  the  mines  of  gold  and  silver,  in  which,  although  more  precious,  it  is 
stated  that  the  discoverer  cannot  prohibit  or  prevent  the  raising  of  the  ore 
bejond  his  own  limits  or  measured  bounds,  notwithstancUng  that  the  vein  be 
continuous  ;  it  being  for  the  public  benefit  that  the  mines  should  be  explored 

*  L.  3.  ff.  de  adqnir.  rer.  dom. 

t  LaiT.  Decii.  Granat  disp  44,  a.  n.  8.  *'  Senatoi  decrevit  solnm  posse  prohiberi  lapidem 
ezimi  in  duabns  laptdicinis  qos  in  pnblico  loco  apertn,  decreto  civitatis,  et  iite  ad  earn  qui 
apeniit  pertinere :  in  raliqais  rero,  et  si  ejnsdem  Teoes  lapides  dicebantor,  absolvendos  reos  qai 
lapidem  ezimebant,  decretnm  est"  Ibid.  n.  7.  "Qao  fit,  at  in  todis  metalloram,  non  conce- 
ditnr  ioventori,  nt  possit  ultra  modam  et  meosaram  pnedictam  aliam  prohibere  ne  metalla  efib- 
diat  et  rena  atatar.**  Et  n.  21,  *<  Verum  qaamvis  coDstiterit  eandem  esse  venam,  cam  tamen 
in  pretiosis  metallis,  qaft  longe  majori  samptu  et  labore  perqairontar,  jare  nostro  limitatar,  ne 
qais  ultra  limitatioaem  termmi  prsBOocapatione  lotam  reoam  adqairat,  sed  ad  ISO  alnas  longi- 
tudinis,  et  60  latitadinis  jas  prioii  bTentoris  extandatar ;  qaasi  pablicsB  utilitati,  qaie  in  metal- 
loram  inda^tione  consistfit,  L.  1,  Cod.  de  metallar.  maxime  expediat  a  pferibw  metalla  perquiri 
et  eflbdi.    Idem  in  lapidibus  dicendam  est,  Itc" 


276  SPANISH  AND  MEXICAN  LAW. 

by  a  great  number  of  persons.  The  decision  also  cites  several  other  opinions, 
texts  and  doctors,  bearing  upon  the  same  point ;  so  that,  although  the  under- 
Iajt  be  part  of  the  same  vein,  the  mine  must  be  confined  to  its  proper  length 
and  breadth  ;  beyond  which  the  miner  can  only  acquire  so  much  of  the  in- 
terior as  he  may  occupy  before  any  other  person,  but  he  cannot  prevent 
others  from  doing  the  same. 

29.  Having  thus  far  been  engaged  in  investigating  the  questions  arising 
out  of  the  SOch  of  the  old  ordinances,  and  the  30th  of  the  new  code,  we 
now  proceed  to  treat  of  the  cases  governed  by  the  express  terms  of  the  lat- 
ter. We  have  already  observed,  that  the  first  of  tliese  cases  is,  when  a 
mine  is  carried  beyond  its  limits,  either  in  length  or  breadth,  the  ore  being 
continuous  with  the  ore  of  some  other  mine.  The  ordinance  directs,  first, 
that  the  proprietor  shall  enjoy  all  the  ore  he  may  raise  from  his  neighbour's 
pertenencia,  until  the  latter  intercept  him  by  his  works  ;  and  in  this  point  it 
repeals  the  29th  of  the  old  ordinances.  The  first  ground  of  this  peculiarity 
is,  that  the  prince  has  been  pleased  so  to  ordsdn  it ;  he,  as  lord,  having  power 
to  impose  this  and  other  conditions  and  obligations,  in  admittmg  his  subjects 
to  an  interest  in  the  mines  that  were  his  by  sovereign  right.*  A  second  rea- 
son is,  that  as  the  sovereign  still  retains  his  right,  in  regard  to  the  fifth  or 
tenth  paid  out  of  the  mines,  he  has  been  desirous  that  this  branch  of  income 
should  not  be  reduced,  but  be  increased  by  all  proper  means  ;  but  it  would 
be  hard  if,  after  discovering  the  vein,  a  party  in  the  immediate  pursuit  of  ore 
should  be  obliged  to  relinquish  his  object,  merely  because  he  has  made  way 
into  the  ground  of  another  proprietor,  who  does  not  meet  him  by  his  works, 
or  urge  forward  his  operations.  And  a  third  reason,  which  is  stated  in  the 
ordinance,  is,  that  the  benefits  derived  from  raising  the  ores  being  general,! 
it  is  necessary  to  hold  up  a  reward  for  him  who  may  exert  most  care  and 
diligence  in  exploring  and  working  the  vein. 

30.  It  directs,  in  the  second  place,  that  when  the  works  happen  to  com- 
municate, the  party  who  shall  have  advanced  his  works  with  the  greatest  ac- 
tivity, shall  measure  out  his  boundaries  ;  and  that  in  case  it  be  found  that 
he  is  within  his  neighbour's  pertenencia,  he  shall  vacate  it.  This  may  be 
easily  accomplished ;  for,  as  it  is  known,  from  the  external  measurements, 
how  many  varas  there  are  in  that  direction  on  the  surface,  the  like  number 
must  be  measured  oif  internally,  and  a  guarda-raya  or  pillar,  spoken  of  in 
discussing  the  preceding  questions,  must  be  set  up.  This  must  be  done  in 
the  form  and  manner  described  in  treating  of  the  internal  dimensions,  which 
must  correspond^  perpendicularly,  with  the  external  boundaries ;  for  the 
only  use  of  measuring  out  the  mines  upon  the  surface  is,  that  a  like  space 
may  be  enjoyed  in  the  interior,  where  the  silver  and  gold,  the  pure  blood  of 
the  vein,  take  their  course.     Which  completes  the  illustration  of  the  first 

*  Antan.  de  doD«t.  lib,  3,  cap.  9»  n.  10,  el  seq.  at  ride  diet  cap.  2,  per  cot 
t  Larrea,  loc.  abi  aap.  L«  1,  Cod.  de  metall.  lib.  11. 
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case  put  by  the  ordinance,  namely,  when  the  miner  working  upon  the  vein, 
and  in  the  immediate  pursuit  of  ore,  makes  his  way  within  the  limits  of  an- 
other mine  ;  in  which  case,  the  ore  which  he  raises  before  they  meet,  be- 
comes his  own,  after  which  he  is  to  define  his  limits,  and  vacate  his  neigh- 
bour's ground. 

31.  The  second  case  is,  when  a  party  takes  a  mine  where  there  is  no  vein, 
or  where  being  a  vein,  there  is  neither  ore,  nor  the  indication  of  any,  con- 
tiguous to  the  other  side  or  extremity  of  some  other  mine,  and  works  the  for- 
mer with  the  mere  view  of  profiting  by  his  neighbour's  ore,  when  he  can 
carry  on  his  works  so  far  as  to  get  within  his  pertenencia.  The  ordinance 
here  ordains,  first,  that  such  party  shall  hot  acquire  any  right  to  the  ore, 
even  should  it  be  found  to  extend  into  his  own  pertenencia  ;  and  secondly, 
that  the  justice  shall  not  permit  such  mines,  not  being  upon  a  vein  or  ore  to 
be  worked. 

82.  Those  who  open  a  pit,  and  take  a  mine  or  pertenencia^  with  the  sole 
view  of  availing  themselves  of  their  neighbour's  ore,  are  called  by  Saenz*  pre- 
tended miners.  Agricola  calls^hem  wicked  men  :|  and  they  are  doubtless  to 
he  regarded  as  making  attempts  upon  the  property  of  others,  and  should  be 
banished  from  the  mines ;  being  in  truth,  pilferers,  though  assuming  the 
character  of  miners.  Such  persons  cannot  acquire  a  right  to  any  thing  rais- 
ed from  their  neighbours'  mines,  for  reasons  exactly  the  converse  of  those 
we  have  given  in  reference  to  the  first  case.  In  that  case,  the  party  gains  a 
right  to  the  ore  raised  from  his  neighbour's  pertenencia^  because  it  is  the 
will  of  the  sovereign  that  he  should  be  furnished  with  such  an  inducement 
to  carry  on  his  works,  and  because  he  is  upon  the  vein,  and  in  the  immediate 
pursuit  of  ore ;  but  in  the  second  case,  such  is  not  and  cannot  be  the  will  of 
the  sovereign,  who  would  never  authorise  robbery  or  usurpation.  In  the  first 
case,  a  reward  is  given  for  following  up  the  ore,  and  using  greater  activity 
in  carrying  on  the  operations  ;  in  the  latter  case,  such  a  reward  would  ope- 
rate as  an  encouragement,  to  a  party  working  with  the  fraudulent  view  of 
taking'  the  property  of  another. 

S3.  This  being  the  case,  he  is  bound,  in  every  point  of  view,  to  restore  all 
the  ore  he  may  have  raised ;  for  he  cannot  acquire  any  property  in  it,  or 
make  it  his  own,  and  it  is  a  rule,  that  whatever  is  stolen  or  pilfered,  in  viola- 
tion of  the  rights  of  the  lawful  owner  of  the  mine,  must  be  restored.  And 
if  the  case  be  so  established  before  the  justice,  he  must  give  his  decision 
accordingly,  in  agreement^  with  the  ordinance,  the  observance  of  which  he 
must  enforce  with  all  the  rigour  of  the  law. 

34.  The  misfortune  is,  that  it  is  very  rarely  that  restitution  is  actually 

*  Saenz,  Tratado  de  medidas  de  minas,  cap.  7,  n.  22. 

t  Agricola,  de  re  metall.  lib.  1,  p.  16.  **  Nam  improbi  qaidam  homioei  venalas  proximat  Te- 
nia affloentibiii  aliqno  metallo  fodientea,  in  alienam  poeaeasionem  ioTadaot.  Itaqae  eoa  iojaria- 
nun  accuaatoa,  magialrataa  expellit  atqoe  extarbat  ex  fodiois." 
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enforced,  or  the  property  made  good  to  the  owner ;  for  eren  snppoeing  the 
difficnltj  of  establishing  the  amount  of  the  ore  raised,  to  be  go't  oyer,  that  of 
recorering  the  amount  from  the  contending  parties,  is,  from  the  extent  to 
which  fraud  and  collusion  are  practised,  and  the  difficaltj  of  detection,  gen- 
erally found  to  be  still  greater ;  the  consequence  of  which  is,  that  the  parfy 
who  gains  the  suit,  besides  having  his  property  invaded  and  taken  from  him, 
has  to  bear  a  considerable  further  expense  incurred  in  litigation.  For  these 
wicked  intruders  and  pretended  miners  are  prompted,  by  the  consciousness 
of  their  evil  intentions,  to  be  as  expeditious  as  possible  in  getting  possesson 
of,  and  concealing  the  property ;  and  if  the  works  are  not  promptly  put  a 
stop  to  by  the  justices,  during  the  proceedings,  or  pending  the  various  steps 
of  appeal,  they  make  the  most  of  their  time  in  realising  the  produce. 

85.  Hence  it  may  be  inferred,  that  if  the  intruder  be  proceeded  agfunst, 
whether  civilly  or  criminally,  he  will,  besides  the  ordinary  punishment  for 
the  outrage,  be  liable  to  forfeit  the  mine,  and  to  restore  the  whole  of  the 
produce.  And  this,  not  only  when  he  has  carried  on  his  works  into  the  per 
tenencia  of  his  neighbour,  but  even  when  he  has  remained  within  his  own 
limits ;  that  is  to  say,  even  supposing  his  neighbour  should,  in  the  immediate 
pursuit  of  ore,  have  made  his  way  within  the  pertenencia  of  the  pretended 
miner ;  **  although  his  neighbour 's  ore  should  take  its  course  within  his  per- 
tenendaJ*  Consequently,  he  can  acquire  no  property  in  the  ore,  and  the 
fraudulent  mine,  or  boca  ladranaj  as  it  is  commonly  called  (and  often  with 
propriety),  must  be  stopped  up  ;  for  as  the  ordinance  says,  agreeing  with 
others  which  we  have  set  forth,**  a  mine  ^'  where  there  is  no  vein  nor  ore,'' 
must  not  be  worked ;  it  being  a  fair  presumption  that  the  object  of  laying 
out  money  in  such  a  work,  is  to  invade  the  property  of  others,  and  thus  to 
commit  two  improprieties ;  the  first,  in  laying  out  money  unprofitably  upon 
a  mine  ;  and  the  second,  in  redeeming  this  expence  out  o(  the  produce  of  a 
neighbour'  s  mine.  And  as  the  latter  is  supposed  to  be  carrying  on  his 
works  agreeably  to  the  ordinance,  whilst  the  other,  knowing  the  course  <il 
the  vein,  opens  a  pit  and  takes  a  mine  where  there  is  no  ore,  solely  in  the 
hope  of  finding  an  opportunity  to  rob  his  neighbour,  it  is  clear,  that  let  them 
meet  where  they  may,  such  a  mine  must  be  stopped  up,  as  fraudulently 
designed. 

86.  This  penalty,  of  forfeiting  the  mine  and  restoring  the  ore,  can  only 
be  exacted  upon  a  judicial  hearing  of  the  cause  ;  and  it  must  be  established 
that  the  fraudulent  mine  was  taken  with  the  sole  view  of  making  advantage 
of  the  property  of  the  other.  The  evidence  of  this  intention  may  be  fur- 
nished by  an  examination  of  the  fixed  stoke,  to  ascertain  whether  it  have 
been  opened  upon  a  vein  and  upon  ore,  and  whether  the  pit  sunk,  according 
to  rule,  is  upon  the  vein.    We  recollect  an  instance  of  a  oertain  mine,  in 


*  Vide  chap,  6,  ord.  17.    *<Or  finding  the  ore.*'    *'  And  where  the  ore  prodaced  wm  found. 
Chap.  S,  ord.  22.    <*  Ai  they  ihall,  rrom  time  to  time,  diioover  ore." 


t* 


MINES  AND  MINING.  279 

whichy  after  beinc  registered,  a  blessing  was  pronounced  upon  the  ore  ;  and 
yet,  as  it  was  afterwards  seen,  all  this  outward  appearance  was  merely  in- 
tended to  cover  the  real  object  of  the  work,  which  was  solely  that  of  tak- 
ing advantage  of  the  ore  of  a  neighbour ;  for  upon  the  arrival  of  the  com* 
missary,  appointed  by  the  audiency  of  Mexico,  he  ascertained  that  this  pit 
was  an  improper  one,  opened  in  ground  where  there  was  no  vein,  a  level 
having  also  been  driven,  under  similar  circumstances.  It  was  there- 
fore ordered,  that  the  mine  should  be  closed  up,  together  with  some  other 
mines  which  had  been  opened  in  the  mining  district  and  mines  of  Guadalca- 
zar,  with  a  view  to  benefit  by  tho  ores  of  the  mines  of  San  Estanislao  and 
Marquesate,  bebngmg  to  Don  Francisco  de  Mora,  of  which  we  have  spoken 
elsewhere.* 

87.  Another  case  in  which  fraud  and  wrong  intentions  are  presumed,  is 
that  in  which  a  person  registers  a  small  and  almost  barren  vein  or  branch, 
and  after  sinking  upon  it,  and  taking  possession,  deviates  from  his  course, 
and  drives  a  level  in  some  other  direction,  in  order  to  intercept  his  neigh* 
hour's  works,  and  get  access  to  his  ores ;  for  in  sudi  a  case  it  is  evident, 
that  the  pit  or  vein  being  such  as  could  not  return  the  expenses  of  working, 
oould  only  have  been  opened  with  the  view  of  benefiting  by  the  property  of 
the  neighbour. 

88.  Fraud,  as  existing  only  in  the  mind,  and  not  being  obvious  to  the 
sight,  is  difficult  of  proofs  and  can  only  be  inferred  from  the  antecedent  and 
concomitant  circumstances  ofthefiict  ;t  and  therefore,  it  being  difficult  to 
establish  that  the  mine  has  been  opened,  soUli/  for  the  purpose  of  stealing 
the  ore,  such  an  intention  must  be  inferred  from  the  attendant  facts  and 
oircaoMtances,  having  regard  to  the  character  of  the  parties,  the  means  they 
have  had  recourse  to,  the  fact  of  the  pit  having  been  opened  by  any  party 
interested  in  the  adjoining  mine,  for  the  purpose  of  ascertaining  the  course 
of  the  vein ;  and  every  other  circumstance  which  bears  upon  the  question,  or 
which  afibrds  any  ground  to  argue,  that  the  pit  or  mine  would  not  have  been 
pened,  but  from  a  covetous  denre  to  gain  access  to  the  other's  property. 

89.  Another  case  which  may  occur,  is  that  of  a  pit,  or  fixed  stake,  being 
opened  upon  ore,  and  works  being  prosecuted  upon  a  vein  of  medium  quiUity, 
aoffioient  to  pay  the  expences,  and  of  a  level  being  subsequently  driven  in  a 
direction  deviating  from  that  of  the  vein  ;  it  being  known  that  a  neighbouring 
mine  owner  has  been  working  in  that  direction.  In  such  a  case,  although  the 
mine  is  not  to  be  stopped  up,  the  works,  generally,  being  prosecuted  upon  the 
vein,  and  upon  ore  of  a  quality  to  pay  the  expenses,  yet  it  cannot  be  doubted 
but  that  the  level,  if  driven  in  a  different  direction  from  that  of  the  vein, 

*  Vide  chap.  12,  n.  46  ;  and  abi  rap.  n.  9. 

t  Eicobar,  de  ratiociii.  cap.  1,  a.  24.  Mathen,  de  re  criminali,  controT.  63,  num.  89.  Me- 
nseh.  fib.  5.  pnmmpt,  3,  nam.  IDS.  Earinac  de  falaitate  et  limnlat.  qomt.  16S,  a.  105,  et  in 
Pns»  torn.  8,  quMtU  80.    Gaatitt.  lib.  3»  cap.  1,  n.  84. 
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which  i^ay  be  ascertained  by  simple  inspection,  is  a  firaudulent  work.  And 
consequently,  if  a  neighbour,  in  prosecuting  a  direct  work,  should  make  his 
way  into  the  pertenencia  of  a  party  driving  such  a  level,  and  be  intercepted 
by  the  level,  the  party  driving  it  cannot  call  upon  his  neighbour  to  withdraw : 
for  in  this  case,  the  meeting  or  communication  occurs,  not  whilst  prosecut- 
ing the  works  upon  the  proper  vein  of  his  nune,  but  whilst  wrongfully  en- 
deavouring to  intercept  his  neighbour,  and  to  prevent  him  from  enjoying  the 
return  of  his  diligence  and  merit.  The  fraudulent  and  covetous  motives, 
then,  by  which  he  is  instigated,  being  apparent,  he  ought  to  be  restrained, 
for  no  one  should  be  allowed  to  profit  by  his  own  fraud  and  evil  intentions. 

40.  We  recollect  cases,  in  which  the  royal  audiency  of  Mexico  has  ordered 
the  levels  and  pits  of  certain  fraudulent  mines  to  be  stopped  up,  it  having 
been  established,  from  the  opinion  of  the  surveyors,  and  from  inspection,  that 
the  object  of  driving  levels  was  fraudulent,  and  that  they  had  been  opened, 
merely  because  it  was  known  that  a  neighbouring  proprietor  was  at  work  upon 
the  vein,  and  raising  rich  ore.  And  we  remember  other  cases,  in  which,  on 
the  other  hand,  we  have  succeeded  in  obtainmg  a  decision  in  favour  of  the 
levels  and  workings,  establishing  that  they  have  been  driven  with  proper 
views.  An  instance  of  the  former  occurred,  in  regard  to  a  level  driven,  in 
the  year  1746,  in  Sultcpec,  by  Don  Antonio  Davila,  into  the  mine  of  Don 
Joseph  de  Puebia ;  and  of  t^e  latter,  in  regard  to  one  driven,  in  the  year 
1748,  by  Don  Juan  Moreno  de  Mesa,  from  his  mine  of  San  Antonio,  in  Grua* 
naxuato,  into  the  mine  of  Cabrera,  belonging  to  Dona  Francisca  de  Sardene- 
ta ;  of  which  we  have  spoken  elsewhere. 

41.  And  although  malice  might  be  imputed,  when  the  vein  is  lost,  as  oc- 
casionally happens,  which  is  called  emborascarsey  and  in  which  state  it  may 
continue  for  the  space  of  half  a  vara^  a  palm,  or  a  finger ;  or  when  barren  and 
rough  ground  has  been  worked  upon  at  intervals,  or  when  cross  cuts  have 
been  driven  ;  yet  if  the  mine  have  been  regularly  worked  from  the  fixed 
stake,  in  the  direct  pursuit  of  the  vein,  the  fact  wll  appear  upon  inspection, 
and  it  will  be  evident,  that  being  worked  in  conformity  with  the  rules  of  tho 
ordinances,  it  cannot  have  been  opened  with  the  mere  intention  of  intercept- 
ing and  profiting  by  the  ore  of  a  neighbour. 

42.  It  is  very  common  for  veins  to  lose  themselves  and  become  barren  in 
this  manner,  in  consequence  of  their  meeting  with  hard  bodies  of  rock  which 
they  cannot  penetrate  ;  and  it  is  then  necessary  to  work  indirectly.  Every 
miner,  therefore,  is  authorized  to  drive,  within  his  own  ground,  such  dead 
works  as  may  be  necessary  to  enable  him  to  follow  up  the  vein,  when  thus  lost 
or  barren  ;  and  were  it  not  so,  it  would  be  necessary,  in  cases  of  this  kind,  in 
which  the  works  cannot  be  prosecuted  without  such  dead  works  as  cross-cuts, 
pits  and  indirect  cuts,  to  suspend  the  working  of  the  mines.  For  between  tho 
different  veins  there  are  always  interposed  spaces  of  barren  ground,  which 
must  either  be  cut  away, — ^a  work  of  great  expense,  and  to  be  spared  if  poft- 


MINES  AND  MINING.  281 

Bible,-— or  must  be  aToided  by  altering  the  course  of  the  works ;  and  coQse« 
quently,  if  such  works,  being  driven  with  a  view  to  explore  the  vein  in  the  re- 
gular way,  should  communicate  with  those  of  a  neighbouring  miner,  who  has 
worked  beyond  his  limits,  he  must  ivithdraw,  and  leave  the  first  miner  to  enjoy 
the  produce  of  his  own  proper  jpert^nenaa  :  for  the  works,  in  this  case,  being 
planned^by  the  miner  with  the  legitimate  object  of  realising  his  own  proper- 
ty, and  the  usual  mode  of  working'  having  been  pursued  by  him,  there  is  no 
room  for  the  inference,  that  the  works  have  been  driven  with  any  fraudulent 
view,  or  solely  with  that  of  getting  access  to  the  property  of  a  neighbour. 

43.  Veins  are  liable  to  become  barren^  not  only  from  solid  masses,  or  banks 
of  ground  bemg  interposed ;  but  also  because  the  ore  collects  together  in  par- 
ticular places,  leaving  the  others  destitute,-  according  to  the  nature  of  the 
matrix  and  the  quality  of  the  ground.  We  have  heard  from  some  pracUcal  and 
very  experienced  miners  of  the  district  of  San  Phelipe,  called  Chiguagua,  in 
the  kingdom  of  New  Biscay,  and  of  the  mining  district  of  Zimapan,  in  the  arch- 
bishopric of  Mexico,  that  there  are  instances  in  those  districts,  of  a  very  remark^' 
able  description  of  matrix,  in  which  cavities,  or  vaults,  called  bobedalesj  of  large 
extent,  are  found  at  intervals ;  and  that  they  are  guided  to  these  cavities  by  the 
colour  of  the  ground.  Thus  it  is  in  the  subterranean  world  ;  veins  are  found  to 
have  more  variations,  turnings  and  retumings,  than  could  possibly  be  conceived, 
were  not  the  windings  of  their  course  developed  in  the  progress  of  the  works,  and 
made  evident  by  the  tortuous  direction  they  are  found  to  have  taken.  And  hence 
itis,that  the  under  ground  surveys  are  so  troublesome,  it  being  generally  necessa- 
ry, in  order  to  make  out  the  direction  required,  to  wind  through  a  series  of  turns, 
and  to  make  frequent  angles  in  the  survey.  Whether  the  vein  then  conceal 
itself,  become  barren,  divide,  lose  itself,  or  be  cut  off  or  intercepted  by  bar- 
ren ground,  the  miner  may  follow  in  pursuit  of  it,  regulating  his  works  con- 
formably to  the  ordinances  ;  and  so  long  as  he  works  upon  his  own  ground, 
and  in  search  of  his  own  vein,  it  shall  never  be  said  that,  in  what  he  has  done, 
it  has  been  his  sole  view  to  get  access  to  the  vein  of  another,  even  though  he 
flhould,  in  the  course  of  his  works,  fall  in  with  such  a  vein. 

44.  It  is  no  less  certain,  as  experience  demonstrates,  that  in  driving  a 
crossK^ut,  or  working  in  pursuit  of  the  lost  vein,  it  is  very  possible  to  fall  in 
with  another  vein,  which  may  either  be  a  principal  vein,  or  a  branch  of  the 
former ;  and  if  the  miner,  in  pursuing  this  new  vein,  diould  encounter  the 
works  of  a  neighbouring  miner,  his  conduct  cannot  be  impeached.  For  there 
are,  between  one  mineral  vein  and  another,  intermediate  spaces,  as  in  the 
human  body,  or  in  a  tree,  which  are  the  types  of  a  mine  ;  and  as  in  crossing 
from  one  vein  to  another,  or  from  one  branch  to  another,  though  not  following 
the  course  of  a  vein  or  branch,  the  intermediate  space  crossed  is  considered 
part  of  the  same  body  or  the  same  tree,  so  it  is  with  regard  to  mineral  veins : 
for  although  in  passing  tram  one  to  another,  an  intervening  space  of  ground 
be  crossed,  yet  the  whole  is  regarded  as  one  mme,  just  as  the  hand  is  one 
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handy  although  it  have  five  distinct  and  separate  fingers.  We  hare  already 
obseryed  elsewhere,  upon  the  authority  of  Agricola,  Peres  de  Vargas  and 
Ejrcher,  to  which  we  refer/  that  veins  may  be  deep,  wide,  curved  or  trans- 
verse, and  that  there  are,  between  them,  intervab  or  spaces  of  dead  ground, 
not  contiuning  ore*  Were  it  otherwise,  were  the  whole  nune  one  contiguous 
vein,  or  mass  of  ore,  there  would  be  no  occasion  for  dead  works ;  but  this  is 
not  the  nature  of  mineral  veins,  which  are  divided  and  dispersed  like  the 
veins  of  the  body,  or  the  branches  of  a  tree. 

45.  From  the  above  it  may  be  inferred,  that  if  a  miner,  in  the  immediate 
pursuit  of  a  vein,  happen  to  communicate  with  the  works  of  another  miner, 
it  cannot  be  argued  that  his  views  were  fraudulent,  or  that  his  object  was 
solely  to  occupy  a  neighbour's  ground,  and  to  benefit  by  his  ore,  even  although 
the  vein  should  be  a  different  one  from  that  which  he  had  at  first  pursued, 
the  latter  having  become  barren.  For  there  may  be  a  great  variety  of  dif* 
ferent  veins  contained  in  the  same  mine,  some  being  principal  veins,  some 
branches,  some  cross  veins,  or  what  not ;  and  as  the  miner  registers,  not 
only  the  principal  pit,  but  all  the  trial  pits,  both  great  and  small,  veins,  and 
everything  else  contained  within  his  perteneneia^  he  may  take  the  produce  of 
one  or  more  veins,  at  pleasure,  provided  he  conduct  his  works  according  to 
the  ordinance. 

46.  The  word  9oie  or  solely,  is  a  qualifying,  restraining  and  limiting  word ; 
it  confines  the  rule  to  the  particular  case  of  which  it  speaks,  and  implies, 
that  the  rule  for  all  other  cases  will  be  the  reverse.f  So  that  if  the  intention 
of  the  miner  be  not  wleljf  to  profit  by  the  ore  his  neighbour  is  pursuing — ^if 
tiiat  be  not  his  object,  or  if,  being  his  object,  it  be  not  lus  sole  object ; — if,  in 
registering  his  vein,  his  intention  has  been  to  explore  it  in  a  fSur  and  honour- 
able manner,  sinking  his  pits,  and  driving  his  cross-cuts  and  other  works 
according  to  the  rules  of  the  ordinance  ; — then,  should  he  happen  to  meet 
with  another  vein,  and  whilst  working  upon  that,  or  upon  his  own  vein,  to 
communicate  with  the  works  of  a  neighbour,  he  is  exempted  from  the  penalty, 
as  being  a  le^timate  miner,  working  with  fair  and  honourable  views,  and  not 
with  the  sole  object  of  getting  access  to  his  neighbour's  ore. 

47.  Don  Joseph  Saenz,  in  discussing  the  second  case  to  which  this  ordi- 
nancef  applies,  says,  that  to  justify  entering  a  neighbour's  perteneneiay  you 
must  be  in  the  immediate  pursuit  of  ore.  That  if  a  pretended  miner  firaud- 
ulently  intercept  a  neighbour,  even  in  bis  own  ground,  the  latter  shall  not 
be  obliged  to  withdraw  ;  but  that  if  a  party,  working  with  fair  and  honourable 
views,  abandon  a  vein  which  has  become  barren,  and  find  another,  and  after- 
wards happen  to  make  a  communication  with  a  neighbour  in  his  own 
pertenencia,  each  shall  retire  within  his  own  boundaries,  there  being  no  firaud 
on  eidier  side.    And  he  explains,  according  to  this  doctrine,  a  passage  in  a 

•  Chap,  a,  B.  16  and  17. 

t  Salgado,  de  raCent.  p.  %  tap.  17,  a.  IS,  et  leq.  et  apad  aam  iaaivari    BailMMa,  diet.  Sr. 
^  P?.**«r.  Tral  4e  medidas  de  minaat  ctp.  7,  n.  29,  et  leq. 
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letter  of  the  firat  of  April,  1635,  cited  by  Escalona.'*  The  letter  ordered, 
that  the  vorkings  should  be  prosecuted  immediately  upon  the  veib,  and  that 
no  intercommunications  should  be  made.  As  however,  it  may  be  necessary, 
from  the  nature  of  the  different  veins,  to  drive  works  in  search  of  them,  to 
drive  across  from  one  to  another,  and  to  make  various  other  works,  Saenz 
considers  that  the  necessity  of  being  in  immediate  pursuit  of  ore,  must  be 
understood  to  apply  to  the  case  of  a  miner  working  into  the  pertenencia  of 
his  neighbour  ;  but  that  to  be  entitled  to  stop  the  works  of  a  neighbour,  who 
makes  his  way  into  the  ground  of  another  miner,  the  latter  not  being  a  pre- 
tended miner  merely,  it  is  safficient  to  effect  a  communication,  whether  by 
working  upon  some  new  vein,  which  has  been  met  with,  or  upon  the  original 
vein  when  re-discovered,  after  being  lost. 

48.  In  addition  to  the  above  cases,  we  will  suggest  another,  which  is  very 
likely  to  occur.  It  is  that  of  a  legitimate  and  not  a  pretended  miner,  (the 
vein  originally  prosecuted  by  whom  has  fallen  into  borrasca),  who  happens, 
whilst  driving  dead  works  within  his  own  ground,  in  search  of  the  vein,  to 
effect  a  communication  with  a  work  which  his  neighbour  is  prosecuting  upon 
ore.  Here  it  is  to  be  considered,  that  the  miner  is  working  conformably  to 
the  ordinances,  that  he  is  in  his  own  ground  and  within  his  own  boundaries, 
and  that  the  dead  works  he  is  carrying  on  are  within  those  boundaries,  and 
are  driven  in  search  of  the  vein,  which  is  the  object  he  aotoally  has  in  view, 
so  that  it  cannot  be  said  that  his  sole  object  is  to  avail  himself  of  his  neigh- 
bour's ore  ;  and  therefore,  the  communication  having  happened  when  both 
miners  were  working  in  the  regular  way,  without  any  fraudulent  views,  it 
would  seem  tiiat  each  of  them  must  withdraw  within  his  own  limits.  As, 
however,  it  is  impossible  to  be  prepared  for  every  case  which  may  occur,  the 
judges  must,  in  their  best  discretion,  decide  upon  the  fairness  and  unfairness 
of  the  miner's  object,  according  to  the  particular  facts  of  each  case,  having 
regard  to  the  character  of  the  parties,  the  distance  of  the  mines  from  each 
other,  the  greater  or  less  activity  with  which  the  works  have  been  carried 
on,  and  all  the  other  attendant  circumstances. 

49.  In  Peru,  it  is  the  rule,  under  their  peculiar  ordinances,  set  forth  by 
Don  Gaspar  de  Escalona,t  that  no  one  shall  make  a  trial  pit  within  another 
miner's  boundaries,  and  that  no  one  shall  enter  his  neighbor's  ground,  under 
the  pretence  that  he  is  pursuing  a  branch  which  takes  off  from  his  own  mine ; 
but  that  he  shall  stop  his  works  as  soon  as  he  reaches  his  neighbour's  bounda- 
ries ;  and  so  likewise,  if  he  is  in  pursuit  of  a  vein,  which,  although  distinct 
from  his  own  neighbour's  vein  and  beyond  the  boundaries,  yet  evidently  takes 
such  a  course  as  to  pass  within  them ;  it  being  his  duty  to  stop  as  soon  as  he 
arrives  at  those  boundaries. 

*  Eacalona,  Gaaophil.  part  3,  lib.  2,  o.  1,  otd,  6,  tit.  4,  coDcerning  the  apace*  allotted  for  minea, 
in  maig. 
t  EMalona ,  loe.  nbi  praxiflfte.  Old.  2,  S»  4  aod  6,  tit,  wnoaniiiig  the  a pacaa  allotted  for  mfaiea. 
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50.  But  that,  if  fhe  principal  vein  of  a  mine  should  take  its  course  widiin 
another's  limits,  it  may  be  followed  up  without  any  impediment ;  and  that  if 
the  two  principal  veins  should  happen  to  meet,  so  as  to  form  one  body,  mut- 
ing in  a  work  in  actiTO  prosecution,  the  ore  shall  be  divided  into  fi?e  parts, 
one  of  which  shall  be  assigned  to  the  owner  or  owners  of  the  oldest  mine, 
and  the  rest  be  divided  amongst  the  owners,  in  proportion  to  their  respective 
shares.  And  that  if  these  two  veins  should  unite  with  a  third,  the  like  course 
shall  be  pursued.  Veins  of  this  kind,  which  divide  and  re-unite,  are  called 
aociaa, 

61.  Also,  that  if  the  vein  divide  into  branches  before  taking  its  course 
within  the  boundaries  of  the  neighbouring  mine,  the  ovmer  shall  select  one  of 
them,  which  he  shall  take  as  the  priDcipal  vein,  and  in  working  upon  which, 
he  shall  be  at  liberty  to  enter  his  neighbour's  ground  ;  but  that  until  such 
selection  be  made,  he  shall  not  enter  it  in  the  pursuit  of  any  of  the  branches. 

52.  And  finally,  that  if  the  party  so  working  into  his  neighbour's  ground, 
shall  discover  any  vein  which  the  other  proprietor  has  not  previously  discov- 
ered, the  latter  shall  have  one  fifth  part  of  the  produce,  and  the  former  the 
remainder,  until  the  vein  unites  with  the  principal  one  ;  but  that  if  such 
vein  shall  have  been  previously  discovered,  and  shall  unite  with  the  vein  of 
the  party  so  working  into  the  other's  ground,  one  fifth  part  of  the  produce 
shall  be  appropriated  to  the  older  proprietor,  and  the  remainder  be  divided 
amongst  all  the  proprietors,  in  proportion  to  their  shares  ;  and  that  if  such 
vein  be  merely  a  branch  running  in  a  cross  direction,  the  proprietor  of  the 
pertenencia  shall  be  entitled  to  take  the  produce  of  it. 

53.  These  regulations  are  agreeable  to  the  civil  law,  and  to  the  practice 
in  the  mines  of  Germany,  as  stated  by  Agricola,  in  the  passages  cited  by 
Escalona  f  but  as  they  rather  interfere,  under  some  circumstances,  with  the 
active  prosecution  of  the  works,  by  directing  that  they  shall  not  be  carried 
on  into  a  neighbour's  ground ;  and,  under  other  circumstances,  have  the 
effect  of  constituting  a  partnership  amongst  the  proprietors  of  different  veins, 
which  would  generally  be  a  source  of  discord,  we  feel  justified  in  saying, 
that  our  80th  ordinance  provides  better  in  the  two  cases  suggested  by  it,  for 
the  prosecution  of  the  works,  and  for  the  interests  of  the  owners^ 


CHAPTER    XV. 

TO  AUTHORISE  THE  REGISTERING  A  MINE  IN  THE  NAME  OF*  ANOTHER  PEE- 
SON.  rriS  NECESSARY  THAT  THE  PERSON  MAKING  THE  ENTRY,  SHOULD 
EITHER  BE  THE  HIRED  SERVANT  OF  THE  OTHER,  OR  HAVE  A  SPECIAL  AU- 
TflORlTY  FOR  THE  PURPOSE.— OF  THE  POWERS  OF  SERVANTS  REGISTER- 
ING MINES  FOR  THEIR  MAS  1  £RS. 

.  ORDINANCES  XXXH.  XXXHI.  XXXIV.  LXVIU. 
XXXII.  Also,  we  ordun  and  ooxnmand,  that  no  person,  be  he  of  what 

*  Eaoftlona,  abi  supra. 
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condition  he  may^  shall  be  at  liberty  to  take  a  mine  for  another  person,  un- 
less he  have  an  authority,  or  be  a  servant  receiving  wages  of  the  person  for 
whom  he  shall  take  such  mine  ;  and  in  default  of  any  of  these  requisites, 
the  mine  shall  be  forfeited,  and  shall  belong  to  any  person  who  shall  denounce 
it,  and  the  judge  shall  immediately  give  possession  thereof  to  the  party  mak- 
ing such  denouncement ;  without  allowing  any  appeal  on  the  part  of  the 
person  in  whose  name  such  mine  shall  have  been  taken,  or  of  him  who  shall 
have  taken  it. 

XXXni.  Also,  we  ordain  and  command,  that  no  steward  who  shall  be 
employed  in  working  or  carrying  on  such  mines,  nor  any  other  person  who 
shall  live  with  the  owner  of  the  mines,  even  though  he  may  have  charge  of 
the  mines  and  hands,  shall  be  at  liberty  to  alter  the  stakes  which  his  em- 
ployer may  have  set  up,  without  his  permission  and  authority,  even  although 
he  should  be  called  upon  to  set  out  such  stakes  ;  and  that  if  he  shall  alter 
them,  or  shall  set  them  out  anew,  it  shall  avail  nothing,  and  shall  work  no 
prejudice  to  the  proprietor  of  such  mine. 

XXXIV.  Also,  we  ordain  and  command,  that  where  any  such  steward 
who  shall  have  charge  of  any  mines  or  of  any  reduction  establishment,  shall 
take  or  discover  a  mine,  such  steward  shall  be  at  liberty  to  stake  out  the 
mine  or  mines  he  may  so  take,  and  to  set  out  the  boundary  stakes  on  the  side 
of  any  party  who  may  apply  for  that  purpose,  until  such  time  as  his  em- 
ployer shall  visit  such  mines.  But  that  after  his  employer,  the  owner  of 
such  mine  or  mines  as  aforesaid,  shall  have  arrived,  he  shall  not  be  at  liberty 
to  apply  for,  nor  to  set  out  boundary  stakes  any  further ;  and  the  steward  or 
servant  aforesaid  shall  not  be  at  liberty  to  alter  the  boundary  stakes  which 
his  said  employer  shall  have  set  out  or  left  fixed,  without  an  authority  from 
him. 

LXVIII.  Also,  we  ordain  and  command,  that  all  persons  who  shall  be  ap- 
pointed to  attend  to  the  working  and  carrying  on  of  the  aforesaid  mines, 
either  by  our  appointment  or  that  of  our  district-administrator  or  administra- 
tors, or  who  shall  in  any  manner  receive  a  salary  or  pay  from  us  for  that 
purpose,  shall  be  disabled  from  holding  mines,  or  any  share  in  them,  either 
by  themselves  or  through  any  other  person  acting  for  them,  directly  or  in- 
directly, in  the  districts  where  they  shall  be  employed  in  or  work  mines,  or 
within  two  leagues  around  the  same  ;  and  if  they  shall  take  or  have  any  mine 
or  mines  as  aforesaid,  or  any  share  in  them,  whilst  they  shall  receive  our 
salary  or  pay  as  aforesaid,  they  shall  forfeit  such  mine  or  mines,  or  share  of 
mines,  which  shall  go  to. any  person  who  shall  denounce  the  same  ;  and  shall, 
moreover,  be  banished  from  the  aforesaid  mines  and  the  space  of  six  leagues 
around,  for  the  term  of  three  full  years  ;  and  they  shall  not  break  in  upon 
that  term,  under  the  penalty,  if  of  noble  rank,  of  the  said  term  of  banish- 
ment being  doubled ;  and  if  of  lower  condition,  of  serving  such  three  years 
in  the  galleys. 


286  SPANISH  AND  MEXICAN  LAW. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  A  hired  servant  may  register  mioes  for  his  master. 

2.  He  is  disabled  from  holding  a  mine  oo  his  own  account ;  and  why. 

3.  But  he  may  hold  them,  if  he  be  in  partnership  with  his  master,  or  have  his  permission. 

4.  The  privilege  so  allowed  to  servants,  is  given  by  the  law  for  the  benefit  of  their  roasters. 
5  to  10.  The  authority  to  register  a  mine  in  the  name  of  another,  must  be  a  special  one, 

and  why. 
11  and  12.  A  mine  registered  for  another,  by  one  who  is  not  a  hired  servant,  and  has  no 
special  authority,  may  be  denounced.    An  explanation  given  of  an  oliacure  expres- 
sion in  the  ordinance. 

13.  To  authorise  registering  a  mine  in  the  name  of  another,  it  is  not  sufficient  to  give  se- 

curity that  the  transaction  shall  be  tatified. 

14.  If,  however,  the  registry  be  actually  made,  and  be  afterwards  ratified,  whilst  the  trans- 

action is  yet  nnimpeached,  the  registry  is  good. 

15.  A  general  authority,  with  a  clause  of  free  administration,  is  not  suffieient. 

16  and  17.  A  steward  taking  a  mine  for  his  employer,  may  stake  it  out,  and  set  out  bound- 
ary stakes ;  but  not  when  his  employer  is  on  the  spot. 

18.  A  steward  cannot  alter  the  boundary  stakes  which  his  employer  has  left  set  out. 

10.  Neither  can  he  enlarge  the  boundaries,  where  they  are  required  to  be  set  out  on  any 
other  side. 

20  and  21.  Refutation  of  an  objection  founded  on  the  24th  ordinance,  from  the  differenoe 
between  the  case  to  which  that  applies,  and  the  present. 

COMMENTARY. 

1.  We  may  register  mines  not  only  by  ourselves,  but  also  through  other 
persons,  for,  under  the  S2d  ordinance,  which  follows  the  old  ordinance,  this 
is  an  act  not  requiriDg  personal  attendance.  There  seems  a  difficulty,  how- 
ever, in  comprehending  these  ordinances  ;  for  if,  to  authorise  registering  for 
another,  an  authority  be  required ;  and  if  the  receiving  wages  does  not  ope- 
rate as  an  authority  from  the  master,  it  must  follow,  either  that  a  servant 
ought  not,  merely  as  receiving  wages,  to  be  permitted  to  make  registry  for 
his  master,  or  that  any  person  whatever  ought  to  be  permitted  to  register 
mines  for  another,  even  without  an  authority.  In  support  of  the  latter  alter- 
native, in  particular,  it  may  be  argued,  that  the  acquisition  of  such  an  inte- 
terest  cannot  be  prejudical,  even  supposing  the  mine  should  afterwards  be 
abandoned,  and  may  prove  an  advantage  should  it  turn  out  to  be  rich ;  and 
it  may  be  alleged,  as  a  case  in  point,  that  it  is  permitted,  as  we  have  observ- 
ed elsewhere,  to  make  registry  upon  the  authority  of  a  letter,*  should  the  dis- 
coverer be  unable  to  proceed  to  the  spot. 

2.  Notwithstanding  which,  it  is  necessary,  to  authorise  registering  for  an- 
other,  either  to  be  his  hired  servant,  or  his  agent,  lawfully  empowered  ;  for 
although  service  and  wages  do  not  necessarily  confer  an  authority,  yet  they 
give  occasion  to  presume  that  the  transaction  is  under  the  master's  orders^ 
it  being  notorious  that  a  stewerd  or  servant  employed  in  the  mines,  cannot 

*  Vide  chap.  6,  n.  18  and  19. 
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take  a  mine  for  himself,  within  two  leagues  around,  under  pun  of  forfeiting 
the  mine  and  of  being  banished,  according  to  our  68th  ordinance,  now  under 
consideration,  which  however,  it  is  to  be  observed,  applies  to  mines  belonging 
the  crown.  But  neither  can  a  servant  employed  in  the  mines  of  an  individ- 
ual, register  mines  for  himself,  within  the  space  of  one  league  around,  until 
the  expiration  of  two  years  from  the  time  of  his  quitting  service  ;  and  this 
under  the  old  ordinance,  which  is  still  in  force,*  and  which  is  doubtless  in- 
tended to  prevent  servants  setting  up  in  opposition  to  their  masters,  and  to 
prevent  other  frauds  and  irregularities  on  their  part.t 

3.  A  servant  can  only  register  for  his  master,  unless  he  be  in  partnership 
witb  him  or  have  his  licence  and  permission,  in  which  cases  he  may  register 
for  himself.  And  if  he  act  otherwise,  he  is  liable,  besides  the  penalty  of 
banishment,  to  forfeit  the  mine  in  favour  of  his  master,  if  capable  of  hold- 
ing it,  or  otherwise,  of  the  exchequer ;  so  that  the  mmes  taken  by  slaves  or 

« 

servants,  belong  to  their  masters,  and  the  former  cannot  authorbe  other  per- 
sons to  occupy  them.  This  is  the  rule  of  the  old  ordinance,  which  is  still  in 
ibrce,  nothing  being  ordered  to  the  contrary  by  those  of  the  new  code.  And 
the  audiency  of  Guadalaxara  has,  in  two  instances,  declared,  that  Don  Juan 
Alonso  Diaz  de  la  Campa  and  the  Count  de  San  Matheo  were  respectively 
entitled  to  two  mines,  which  their  servants  had  registered  at  Zacatecas,  on 
the  ground  of  the  ordinance  being  s:ill  in  force,}  and  of  its  being  ordered 
by  the  law  of  the  Indies  to  be  observed.^ 

4.  Whence  it  is  evident,  that  a  hired  servant  is  authorised  by  the  law  and 
the  ordinances,  to  register  a  mine  for  his  master.  And,  in  fact,  as  any 
mines  which  he  registers  for  himself,  fall  to  his  master,  and  become  his  pro- 
perty, without  any  other  person  being  at  liberty  to  occupy  them,  much  more 
may  he  renter  them  expressly  in  the  name  of  his  master ;  as  there  can  be 
no  fraud  in  registering  for  the  benefit  of  the  person  to  whom  the  law  itself 

'would  transfer  the  mine,  were  it  registered  in  the  name  of  the  servant.  It 
ffi,  consequently,  matter  of  demonstration,  that  the  character  of  a  hired  ser- 
vant carries  with  it  an  authority  to  regisier  mines  in  the  name  of  the  master ; 
which  is  one  of  the  excepted  cases  in  our  32d  ordinance. 

5.  The  other  exception  is  that  of  an  agent  lawfully  authorised,  who  is  per- 
mitted to  register  a  mine  for  another ;  but  a  general  power  is  not  sufficient, 
it  must  be  a  special  one,  as  under  the  ordinances  of  Peru  ;  for  although  in 
case  of  necessity,  or  any  other  impediment,  affording  a  reasonable  excuse, 

*  Ordinance  34,  law  6,  tit  IS,  book  6,  Collection  of  Castile. 

t  Ad  tradita  per  Antonez,  de  donat,  p.  3,  cap.  4,  n.  17.  Zaalis,  obeenr.  ad  rab.  12»  Hb.  2»  torn* 
l,n.  14. 

t  Ord.  84,  law  6,  tit.  IS,  book  6,  Collection  of  Castile. 

\  Law  5,  tit.  19,  book  4,  Collection  of  the  Indies.  "  We  ordain  and  eommand,  that  the  par- 
ticular Uw8  and  ordinances  concerning  mines  shall  be  obserYed,  fulfilled  and  enforced  ;  and 
tb&t  in  folflUing  the  same,  that  law  shall  he  enforced  which  ordains,  that  senrantt  shall  register 
the  ndan  tbej  may  discoTer,  for  their  mastexs,  and  not  in  their  own  name." 
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the  registry  may  be  made  apon  the  authority  of  a  letter,  yet  it  must  be  rati- 
fied within  forty  days.*  Don  Joseph  Saenz  observes,  that  according  to  the 
ordinances  of  Castile,  the  authority  must  be  special,  for  many  legal  reasons, 
which  he  passes  over,  but  which  is  evident  enough.f 

6.  The  first  of  the  reasons  is,  that  the  act  of  regbtry  not  only'  gives  a 
property  in  the  mine,  but  renders  the  owner  liable  to  the  penalties  of  the  law, 
which  he  may  incur  in  various  ways,  as  may  be  seen  by  referring  to  the 
penal  ordinances. |  And  there  can  be  no  doubt,  that  to  charge  a  person 
with  obligations,  and  to  make  him  liable  to  penalties,  a  special  authority  is 
required,  as  is  shewn  by  Pareja  and  Cyriac,  upon  the  authority  of  several 
texts,  and  of  Bartolus,  Suarez  de  Paz,  Bebuffo,  Farinacius,  MenocUus  and 
Gratianus.§ 

7.  The  second  reason  is,  that  besides  being  the  rule  in  Peru,  that  the  dis- 
coverer shall  declare  upon  oath,  what  persons  were  engaged  in  the  search 
with  him,  and  that  the  ore  he  produces  is  the  very  same  that  he  has 
raised  from  the  mine  he  is  desirous  of  registering  ;||  it  is  required 
also,  in  New  Spain,  that  the  ore  shall  be  produced  in  the  same  manner,  and 
that,  at  any  rate,  an  oath  shall  be  taken,  that  no  wrongful  de»gn  is  enter- 
tained ;  for  each  of  which  purpose,  it  is  necessary,  according  to  Pareja,  in 
the  place  above-cited,  and  to  Govarrubias,*  Solorzano  and  Rosenthal,^  to  have 
a  special  authority.** 

8.  Third,  the  miner  takes  upon  himself  the  expense  of  regbtry,  of  sinking 
the  mine  to  the  proper  depth,  and  of  keeping  it  at  work ;  but  his  funds  can- 
not be  engaged,  nor  he  himself  be  rendered  liable  to  pay,  without  a  special 
authority.** 

9.  Fourth,  an  authority  of  this  kind  is  required  for  the  purpose  of  receiv- 
ing possession,  according  to  the  doctrine  of  Solorzano,  in  reference  to  grants 
of  land  from  the  crown ;  where  he  says  that  a  general  authority,  with  the 

•  Ord.  6.  tit  1,  ooDcerning  ducoTerert ;  Escalona,  Guoph.  lib.  Z,  part  %  cap.  1,  pag.  105. 
/*Tb6  discoverer  may  make  regitXrj  by  meana  of  a  tpecial  antbority,  empoweriBg  the  doing  all, 
that  b  contained  in  the  ordinance.** 

t  Saenz,  TTat.  de  medidas  de  minat,  cap.  2|  n.  20. 

t  See  chap.  6,  n.  21,  and  in  the  margin. 

§  Pareja,  de  inetr.  edit  tit  6,  resol.  8,n.  51.  <*  Sed  lie  est  qood  procvrator  nil  poteat  facere 
abeqne  speciali  mandato,  per  quod  dominns  incidat  in  pcenam,  at  tradit  Berth,  commnniter  recep- 
tas  in  L.  si  procarator,  n.  6  et  7,  ff.  de  condict  iodebit.  Snarez  de  Paz,  in  Prax.  6,  part  torn.  1^ 
cap.  nnic.  n.  1.  Rebuff,  in  Tract  de  aecnsat.  art.  1,  gl.  1,  n.  2,  and  8.  Farinac  part  2.  lini- 
ment. ctiminaL  litt  J.  n.  704.  Jacob.  Menoch.  cons.  127,  n.  8,  et  oons.  718,  n.  2.  Staph.  Gratiaii- 
Diacept  for.  cap.  105,  n.  21.'*    Cyriac.  Controv.  289  et  827,  n.  11. 

II  Escalona,  Gazoph.  lib.  2,  part  2,  cap.  1,  peg.  106. 

^  Pareja,  nbi  rap.  n.  51  et  52.  Corarnib.  in  C.  qoamrii  pactnm,  de  pact  in  6. 1,  part  \.  5.  a 
n.  19  ;  et  1,  var.  cap.  6,  n.  2,  post  med.  Solorzan.  in  Pdit  lib.  8,  cap.  14,  n.  19,  in  fin.  Rosenthal* 
de  fend.  cap.  8.  cone.  9. 

**  Cap.  qoi  ad  agendum,  de  proo.  in  8,  nbi  Gloaa.  Toibo  Paeiici:  et  ioibi  enUQerantor  eaana 
m  quibos  apeeiale  axigitor  mandatnm. 
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clause,  cum  libera^  is  not  sufficient,  although  Rosenthal,  in  his  work  on  feuds 
considers  it  sufficient.* 

10.  The  fifth,  and  principal  reason  is  founded  on  its  being  the  great  object 
of  the  ordinances  to  prevent  fraud,  to  distibute  the  mines  amongst  a  variety 
of  persons,  and  to  assure  the  right  of  each  proprietor ;  for  the  person  mak- 
ing  registry  might  be  induced  to  make  use  of  some  other  person's  name, 
from  his  being  himself  one  of  those  who  are  prohibited  from  taking  mines^ 
or,  being  capable  of  taking  mines,  he  might  yet,  under  cover  of  another 
person's  name,  take  a  greater  number  of  mines  than  is  allowed  ;  and  it  might 
also  happen,  even  supposing  the  mine  to  be  really  taken  for  another  person, 
that  the  latter  might  elude  his  obligations,  and  avoid  the  penalties  of  the 
ordinance,  by  alleging  that  he  had  given  no  order  or  authority  for  taking  the 
mine. 

11.  And  as  the  object  of  the  82d  ordinance  is  to  guard  against  such 
frauds  as  these,  and  others  of  a  like  nature,  which  might  be  practised,  it 
requires  an  authority  to  be  given,  which  must  be  special,  to  shew  with  cer- 
tsunty  in  whom  the  right  is  vested,  and  to  shut  out  every  opportunity  of 
fraud  :  but  the  law  is  satisfied,  if  the  registry  be  made  by  a  hired  servant  in 
the  name  of  his  master,  to  whom,  all  mines  taken  by  the  servant,  in  any 
other  name,  are  made  over  by  the  law.  But  if  he  be  not  an  agent  especially 
authorised,  or  a  hired  servant,  the  mine  is  liable  to  be  denounced,  and  shall 
be  adjudged  and  given  in  possession  to  the  party  denouncing  it,  and  shall  by 
no  meaas  revert,  either  to  the  party  who  has  taken  it,  or  to  him  in  whose 
name  it  may  have  been  taken  ;  such  being  the  penalty  imposed,  if  the  requi* 
site  that  the  party  registering  shall  be  furnished  with  an  authority,  or  be  a 
hired  servant,  be  wanting : — ^^  In  default  of  any  of  these  requisites." 

12«  And  although  there  is  an  ambiguity  in  these  words,  which  convey  the 
idea,  that  it  is  necessary  that  the  party  should  be  a  hired  servant,  and  should 
likewise  have  an  authority,  to  enable  him  to  make  registry  for  the  other ;  yet 
they  must  evidently  be  construed  with  reference  to  the  disjunctive  sentence 
preceding,  "  Unless  he  have  an  authority,  or  be  a  servant  receiving  wages  ;" 
for  the  rule,  sometimes  sanctioned,  of  construing  a  disjunctive  as  a  conjunc- 
tive, and  vice  versa^  clearly  cannot  apply  in  this  case,  where  the  subject 
matter  will  not  admit  of  it,  as  it  is  impossible  to  entertain  a  doubt, 
that  any  person  may,  by  virtue  of  a  special  authority,  make  registry  for 
another,  without  being  a  servant,  and  that,  under  the  33d  of  the  old  ordi- 
nances, a  servant  may  register  a  mine  for  his  master,  without  a  special 
authority  for  that  purpose. 

13.  A  question  might  be  raised,  whether  a  mine  can  be  registered  for 
another  person,  security  being  given,  that  the  transaction  shall  be  ratified, 
and  whether  it  would  be  liable  to  be  denounced  during  the  term,  under 
the  penalty  declared  in   the  82d  ordinance?    We  reply,  that  although 

*  Solon,  nbi  pioxim.  sab  eocC  n.  19. 
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the  ratifieatioD  of  an  act  is  regarded  as  equal  to  a  previoas  authority 
to  perform  it/  and  security  is  very  coinmonly  allowed  to  be  giTen  iu  other 
matters,!  yet  it  must  be  obseryed  that  this  is  the  case  ?dth  regard  to  matters 
which  require  a  general  authority  only,  and  not  a  special  one,  such  as  is 
required  for  the  purpose  of  registering  a  mine-;  for,  as  is  shown  by  Covar- 
rubias,  from  several  texts  and  authorities,}  the  law  will  not  presume  the 
special  assent  of  the  absent  party. 

14.  The  judge  therefore,  must  not  allow  re^try  to  be  made  in  the  name 
of  another  person  (unless  a  third  servant  or  slave,  who  must  necessarily 
acquire  the  property  for  his  master),  without  a  special  authority,  tlus  being 
a  formality  required  by  the  ordinance,  and  thereby  made  so  essential,  that 
its  omission  incurs  the  penalty  of  irrecoverably  forfeiting  the  mine.  But  if 
the  judge  do  in  fact,  and  contrary  to  law,  allow  the  registry  to  be  made,  it 
will  be  good,  provided  it  be  ratified  whilst  the  transaction  is  still  unimpeached ; 
that  is  to  say,  provided  no  one  have  denounced  the  mine  in  the  interim :  but 
should  any  one,  in  the  mean  time,  denounce  it,  he  has  a  just  right  to  do  so ; 
and  the  law  and  the  ordinance,  being  framed  for  this  particular  case,  and 
imposing  certain  terms  and  conditions  which  ought  to  have  been  fulfilled  in 
the  specific  form  directed,  and  at  the  specific  time  prefixed,-*which  is  that 
of  making  registry, — must  take  their  course.  This  however,  will  not  apply 
in  case  of  any  evident  and  reasonable  impediment,  which  exception  we  have 
noticed  when  treating  of  registry. § 

15.  The  question  may  also  be  raised,  whether  a  general  authority,  with  a 
clause  for  firee  and  general  administration,  is  sufficient  for  the  purpose  of 
registry  ?  We  reply  that  it  is  not ;  for  although  many  authors  are  of  opinion 
that  in  matters  requiring  a  special  authority,  a  general  power,  with  a  clause, 
cum  libera^  is  sufficient,  yet  others  consider  this  clause  merely  as  a  form  o^ 
the  notaries,  and  conceive  that,  not  being  a  disposing  clause,  it  has  no 
enlarging  operation ;  insomuch,  that  it  is  subject  to  many  linutations,  thirty- 
two  of  which  are  enumerated  by  Barbosa,  and  some  also  by  Fragoso,  as  may 
be  seen  in  the  places  cited  by  Pareja.  ||  And  there  being  a  penalty  in  question, 
and  the  law  requiring  the  greatest  certainty  in  the  parly  making  registry,^ 
the  clause  of  firee  and  general  admission  is  not  sufficient ;  but  a  special  power 
is  necessiary,  as  removing  all  doubt,  and  not  leaving  room  for  any  kind  of 

*  L.  10,  tit.  S4,  part  7.  L.  1.  §,  si  r&tam,  6,  ff.  quod  jii98ii,cap.  ratihabitionem,  10,  de  r.  j.  in  6. 
Innnmeri  apad  Vela,  dissert.  SR,  d.  50. 

t  L.  10»  tit.  5»  part.  6,  L.  sed  et  hsB,  in  princ.  ff.  de  procar. 

t  Coyarrnb.  1,  var.  cap,  6,  d.  6.  L.  patri  pro  filio,  ff.  de  miDOr.  L.  filina.  Cod.  de  pact.  L.  qui 
hominem;  §.  gener.  ff.  de  solot.  L.  noo  solam,  ff.  de  solnt.  mat  L.  qui  aliena,  §.  qnamqaam,  ff* 
de  negot  gestia. 

§  Cbap,  5,  n.  SO. 

il  Paieja,  de  inatr.  edit,  tit  5,  reaol.  ie>  n,  ca. 

IT  Chap.  5,  ord.  17,  **  The  person  who  has  made  the  diecovery  and  regiatij."  And  chap.  6, 
ord.  20,    "  No  person  shall  presume  to  enter  in  the  register  a  mine  which  is  not  bis  own.'* 
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ancertaintj,  which,  as  we  have  before  observed,  is  agreeable  to  fche  opinion 
of  Solorzano,  in  reference  to  grants  of  land  from  the  crown.* 

16.  Having  established  then,  that  a  mine  may  be  registered  by  an  agent 
specially  authorised,  or  a  hired  servant,  the  33d  and  84th  ordinances  (which 
follow  the  35th  and  36th  of  the  old  ones,)  proceed  to  enact  three  provi- 
sions. First,  that  the  steward  may  measure  out  and  set  out  boundary 
stakes  for  such  mines  as  he  shall  take,  until  his  employer  shall  visit  the 
mines.  And  this  is  reasonable,  for  a  person  who  has  authority  to  perform 
the  precedent  act  that  is  to  say,  the  registry,  must  have  authority  to  per- 
form the  act  necessarily  consequent,  that  is  to  say,  to  measure  out  the  mine, 
and  set  out  boundary  stakes ;  f  and  since  a  servant  is  authorised  to  make 
registry,  he  is  also  authorised  to  apply  to  have  the  boundaries  set  out,  or  to 
set  them  out  as  he  may  think  proper. 

17.  fcfecondly,  they  provide,  that  after  the  arrival  of  his  master,  the  Ser- 
vant can  no  longer  apply  for,  or  set  out  boundary  stakes,  nor,  without  his 
master's  authority,  alter  the  position  of  such  as  the  former  may  have  set 
oiit,  or  left  set  out.  The  reason  is,  that  the  master  being  the  lawful  owner, 
Lis  acts  cannot  be  impugned  or  varied  by  the  servant  or  steward,  without  a 
special  authority  ;  and  that  the  latter  being  bound  to  obey,  has  no  power  or 
right  to  act  in  opposition  to  his  master,  much  less  in  a  matter  of  so  much 
moment  as  that  of  altering  the  boundaries ;  for  it  -may  happen  that  the 
greater  number  of  varai  are  taken  in  the  more  barren  direction,  and  the 
smaller  number,  or  none  at  all,  in  the  more  fruitful  one  ;  on  one  side  the 
ground  may  happen  to  be  barren,  on  the  other  it  may  produce  the  richest 
ores  of  silver  and  gold ;  and  if,  in  the  alteration  in  the  boundaries,  it  should 
turn  out  that  barren  ground  has  been  taken,  and  silver  and  gol  t  relinquished, 
the  mischief  is  considerable.  The  owner  then,  alone,  as  arbiter  and  mana- 
ger of  his  own  affidrs,  is  competent  to  do  this ;  but  if  he  himself,  or  a  party 
who  has  his  special  power  and  authority  to  do  it,  should  act  erroneously,  he 
must  take  the  whole  blame  upon  himself.  Without  such  an  authority  there- 
fore, the  steward  cannot  alter  the  boundary  stakes  which  his  employer  may 
have  set  out  or  have  left  set  out,  on  his  absenting  himself  a  second  time, 
after  visiting  the  mine. 

18.  The  third  provision  is,  that  even  if  required  to  set  out  the  boundary 
stakes,  neither  the  steward,  nor  any  other  person  living  with  the  owner  of 
the  mines,  even  though  he  have  charge  of  the  mine  and  hands,  can  vary  or 
alter  the  boundary  stakes,  without  a  licence  and  authority  ;  the  master  being 
at  liberty  to  insist  on  the  nullity  of  such  an  act,  and  being  by  no  means  pre- 
judiced in  consequence  of  it.  And  the  reasons  are  the  same  as  set  forth  in 
the  precedmg  section ;  with  this  further  reason,  that  the  steward  not  being 
the  owner,  is  not  the  party  who  should  be  required  to  set  out  the  bounda- 

*  Vide  abi  Bnpr.  n.  4. 

t  Ex  trita  regala,  qui  yalt  comeqaeDS,  vnlt  anteoedens. 
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ties.  The  master  himself  therefore,  ought  to  be  ealled  apon  to  do  this  act> 
and  he  ought  to  be  summoned  personally,  if  he  be  on  the  spot,  or  within  the 
distance  of  ten  leagues,  agreeably  to  the  ordinance,*  and  any  thing  done, 
without  summoning  the  lawful  owner,  is  void,  aod  cannot  operate  to  his  pre- 
judice. And  the  master  being  the  person  who  ought  to  be  called  upon  and 
summoned,  the  steward  cannot  act  for  him  without '  a  special  power  and 
authority  ;  the  light  of  altering  the  boundaries,  and  of  taking  a  greater  or 
less  number  of  varas,  in  this  or  that  direcdon,  upon  which  may  depend  the 
acquisition  or  loss  of  great  riches  being  one  which  is  not  to  be  ^?en  up  or 
relinquished,  except  under  his  special  licence  and  authority.! 

19.  Bat  hence  arises  the  following  difficulty,  namely,  supposing  the  mine 
to  be  staktsd  out,  and  the  owner  to  be  absent  at  a  greater  distance  than  the 
ten  leagues  limited  in  the  24th  ordinance,  can  the  steward  alter  the  bound- 
ary stakes,  if  required  to  be  set  out  on  some  side  or  sides,  on  which  the 
owner  has  not  set  them  out  ?  The  answer  is,  that  he  cannot  do  so  without  a 
special  licence  and  authority,  and  that  he  must  advise  his  empbyer  within 
the  term  of  fifteen  days,  allowed  by  the  same  ordinance ;  but  that  if  he 
shall  not  do  so,  then  the  owner  of  the  mine  must  take  the  blame  upon  him- 
self, foi  not  having  left  him  an  authority  to  vary  the  boundaries,  when  he 
must  have  been  aware  that  the  boundary  stakes  might  be  required  to  be  set 
out  on  any  side.  Besides,  if,  having  the  opportunity  of  leaving  such  an  au- 
thority, he  has  chosen  to  absent  himself  at  a  great  distance,  without  doing 
BO,  it  is  a  sign  that  he  did  not  think  it  worth  while.  And  finally,  it  being 
quite  clear  that  the  S3d  and  34th  ordinances  prohibit  lus  altering  the  stakes 
which  his  employer  may  have  set  out,  he  can  have  no  authority  to  change 
them,  without  a  special  order  for  that  purpose. 

20.  Neither  is'this  opinion  afiected  by  the  24th  ordinance,  according  to 
which,  when  the  owner  is  absent  at  more  than  ten  leagues  distance,  the  applica- 
tion to  have  the  boundaries  set  out  is  to  be  notified  to  the  mayor,  and  a  procla- 
mation is  to  be  posted  up  and  published ;  for  this  ordinance  applies  to  the 
case  when  the  owners  of  mines  not  yet  staked  out,  are  called  upon  to  set  out 
their  boundaries,  in  which  case  a  summons  is  served  upon  the  steward,  at  his 
employer's  house,  or  at  the  church,  and  proclamation  is  made,  that  he  may 
be  informed  of  it,  and  may  set  out  the  boundaries  within  fifteen  days,  in  de- 
fault of  which  they  are  to  be  set  out  by  the  justice.  In  this  case,  the  mine 
not  being  staked  out,  it  is  reasonable  that  the  steward  should,  during  the 
absence  of  his  employer,  set  out  such  boundaries  as  he  may  think  proper, 
and  afterwards  advance  or  alter  them,  either  under  his  authority,  if  he  can 
procure  it  within  the  term,  or  without  such  authority,  if,  from  his  employer 

*  Chap.  10,  snpra,  ord.  24. 

t  Tela,  dissert  88,  n.  84,  nbi  jaribas  et  D  D.  probat  non  posse  fieri  noyationem  absque 
special!  doaiini  roaadato.  Olea  de  cess.  jar.  tit.  2,  q.  6,  n.  24  et  25.  Qaod  procurator  etsi 
liberam  habeat  administntioDom,  ceder«  non  potest,  neqne  donare. 
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being  at  a  great  distance,  or  from  any  other  serious  impediment,  it  be  im- 
possible to  procure :  and  the  owner  not  having  left  the  boundaries  set  out, 
the  steward  does  not,  in  this  case,  undo  anything  his  employer  has  done,  or 
alter  or  vary  the  boundary  stakes  after  their  position  has  been  approved  and 
inspected  by  the  latter  (which  is  what  our  ordinance  prohibits),  but  he  sets 
out  the  boundaries  originally,  for  the  benefit  of  the  mine,  and  he  is  served 
with  the  notice  and  summons,  that  he  may  advise  his  employer  and  defend 
the  rights  of  the  mine.  And  it  is  reasonable,  that  a  party  allowed  to  regis- 
ter a  new  mine  for  his  master,  should  also  be  at  liberty  to  set  out  the  boun- 
daries, when  the  latter  has  not  done  so  ;  it  being  irregular,  when  a  mine  is 
registered,  to  leave  the  boundaries  undefined,  and  it  being  impossible  that 
any  one  can  be  better  qualified  to  defend  the  rights  of  the  miner,  or  to  as- 
sign the  most  desirable  boundaries,  than  the  steward  or  curator  of  the  mine  : 
and  the  act  of  the  steward,  in  thus  staking  out  the  boundaries  of  the  mine, 
can  never  be  impugned  by  his  employer,  when  done  in  compliance  with  the 
ordinance,  and  upon  the  requisition  of  another  party. 

21.  But  in  the  case  in  question,  the  circumstances  are  the  very  reverse  ; 
for  it  is  there  supposed,  that  the  owner  has  left  the  boundaries  set  out ;  and 
if,  being  aware  that  the  surrounding  miners  might  require  the  boundary 
stakes  to  be  set  out  on  the  other  sides,  he  has  not  left  any  authority  to  alter 
them,  he  must  take  the  blame  upon  himself,  and  it  must  be  considered  as  an 
indication,  that  he  is  satisfied  with  the  boundaries  he  has  left  regularly  set 
out :  and  therefore  the  steward  cannot  alter  them,  without  an  order  or  au- 
thority :  nor  can  he  counteract  the  will  and  act  of  his  master,  on  pretence 
of  his  being  under  any  impediment,  either  real  or  alleged.  In  a  word, 
when  the  mine  has  not  been  staked  out,  it  may  be  interpreted  to  be  the  will 
of  the  owner  that  it  should  be  staked  out ;  but  when  he  has  left  the  bound- 
ary stakes  set  out,  his  will  must  be  interpreted  to  be  the  very  reverse,  unless 
he  leave  some  further  order  for  the  purpose.  Upon  which  point  we  have  al- 
ready touched,  in  treating  of  the  24th  ordinance,  to  which  we  lefer.* 


CHAPTER   XVI. 

OF  THE  DEPTH  OF  THREE  E8TAD0S,  TO  WHICH  THE  MINES  ARE  RE- 
QUIRED TO  BE  SUNK,  AND  OF  THE  TERM  ALLOWED  FOR  SINKING  IT.— 
OF  THE  CASES  WHICH  ARE  EXEMPTED  FROM  THIS  OBLIGATION— A 
MINE  CANNOT  BE  SOLD  UNTIL  SUNK  TO  THIS  DEPTH— OF  THE  FOR- 
MALITIES REQUIRED  IN  SELLING  MINES  SUNK  TO  THE  PROPER  DEPTH.— 
WHETHER  THERE  BE  ANY  REMEDY  IN  CASE  OF  LESION  ENORME,^  IN 

*  Snpr.  chap.  10,  nam.  7. 

t  Luion  enarme  is  a  fraud  to  tha  amonot  of  somewhat  more  or  less  than  one  half  the  jast 
prioe  of  the  thing  sold  ;  and  which,  in  ordmsrj  cases,  renders  the  sale  liable  to  be  annulled. 
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SALES  OF  THIS  CLASS  OF  PROPERTY. -OF  THE  OTHER  CONTRACTS 
WHICH  MAT  BE  MADE  CONCERNING  MINES.  ESPECIALLY  THE  PRECARI. 
OUS  GIFT  OR  LOAN.* 

ORDINANCES  XXXV.  XXXVI.  XLH. 

XXXV.  Also,  we  ordain  and  command,  that  all  persons  whatsoever  who 
shall  hold,  take  or  acquire  mines,  wliether  already  discovered  or  hereafter  to 
be  discovered,  shall  be  obliged,  within  the  term  of  three  months,  reckoning 
from  the  day  on  which  they  shall  register  such  mines,  to  sink  b  such  mines, 
if  they  be  new,  one  of  the  trial  pits  which  they  shall  have  made  therein,  or  if 
old,  then  one  of  the  pits  therein,  which  shall  contidn  a  vein  or  ore,  to  the 
depth  of  three  estadoSy  each  estado  being  seven  thirds  of  a  vara  in  length ; 
under  the  penalty,  if  they  shall  not  sink,  or  have  sunk  the  aforesaid  three 
estadoSy  at  the  expiration  of  such  three  months,  of  forfeiting  the  mines, 
which  shall  be  for  any  person  who  shall  denounce  them ;  and  our  mining 
justice  shall  immediately  put  the  party  so  denouncing,  into  possession,  subject 
to  the  same  obligation  of  sinking  the  aforesaid  three  estados^  within  the  term 
aforesaid,  notwithstanding  any  appeal  or  question  of  nullity  or  injustice  that 
may  be  interposed  or  raised. 

XXXVI.  Also,  forasmuch  as  it  is  provided  and  commanded  by  the  ordi- 
nance preceding  this,  and  by  some  others  of  these  our  ordinances,  that  such 
persons  as  shall  take  or  hold  mines,  or  purchase  or  become  possessed  of  them 
in  any  other  manner,  shall  be  obliged  to  deepen  such  mines  according  to 
what  is  contained  in  said  ordinances  ;  and  whereas  our  intention  and  will  is, 
to  prevent  suits  and  differences,  and  to  obviate  fraud : — We  declare  and 
command,  that  it  shall  be  understood  that  they  are  obliged,  if  they  can,  to 
deepen  the  aforesaid  trial  pits  or  other  pits,  or  otherwise  to  incur  the  penalties 
of  the  aforesaid  ordinances.  But  if  they  should  omit  to  deepen  them,  not 
through  their  own  default,  but  from  some  accidental  circumstance,  or  from 
its  being  more  expedient  to  proceed  in  pursuit  of  the  ore,  which  may  take 
its  course  in  some  other  direction,  and  should  continue  to  work  as  may  be 
most  expedient  and  advantageous,  they  shall  not*become  liable  to,  nor  incur 
the  penalties  aforesaid,  provided  that,  when  this  shall  be  the  case,  they  shall 
be  obliged  to  give  notice  thereof  to  the  district-administrator,  withm  whose 
district  such  mine  shall  be,  that  an  inquiry  may  be  made,  whether  their  hav- 

See  InstitQtes  of  the  civil  law  of  Spain,  &c.  translated  by  L.  F.  C.  Johnston,  p.  2S0.  Xenom. 
enormisima  is  a  fraud  to  the  smonnt  of  considerably  more  than  one  half  the  jnst  priee. — TVons. 
*  A  precarioas  loan  is  a  loan  **  of  things  to  be  ased  at  the  will  and  discretion  of  the  person 
who  lends."  InstitQtes  of  the  civil  law  of  Spain,  &c  translated  by  L.  F.  C.  Johnston,  p.  181. 
The  definition  of  the  precarium  of  the  civil  law,  given  in  the  digest,  appears  better  adapted  to 
the  author's  meaning,  L.  1,  ff.  do  precar.  «  Precariom  est  qood  preeibos  pretentt  ntendnm  oon- 
ceditur,  tamdia  quamdio  is  qui  concessit  patitor. — §.  2.  Et  disUt  a  donatione,  eo  quod  qui  dooat 
sic  dat,  ne  recipiat,  at  qni  precario  concedit,  sic  dat,  qnasi  tone  receptnros  com  sibi  liboerit  pre- 
cariom solvere. — §.  3.  Et  est  simile  comraodato,  nam  et  qni  oomoiodat  rwu,  sic  eommodat,  nt 
non  faciat  rem  accipientis,  set  nt  ei  nti  re  eommodata  permittat"— 7V«fit. 
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ing  £Edled  to  comply  with  the  aforesaid  ordinances,  was  on  account  of  sach 
circamstance  as  aforesaid,  or  of  their  having  proceeded  in  pursuit  of  such 
ore  as  aforesaid ;  or  through  their  own  default.  Whereupon,  after  making 
such  inquiry,  the  administrator  shall  make  such  declarations  and  provisions 
as  may  be  proper,  in  such  manner  that  when  the  inconvenience  is  removed, 
the  mines  aforesaid  may  be  deepened  according  to  the  provisions  of  the 
aforesaid  ordinances. 

XLII.  Also,  forasmuch  as  it  might  happen  that  persons  taking  mines 
might  sell  or  deal  with  them,  without  working  them,  or  ascertaining  whether 
they  contained  ore,  and  might  proceed  to  take  others  for  the  same  purpose, 
whence  divers  inconveniences  might  ensue ;  to  avoid  the  same,  we  command, 
that  no  one  shall  be  at  liberty  to  sell,  deal  with  or  purchase  any  mine,  unless 
it  have  been  sunk  to  the  depth  of  three  estadon  at  least,  under  the  penalty 
of  forfeiting  what  may  have  been  given  for  the  mine,  to  be  applied  as  is 
before  mentioned,  and  likewise  of  forfeiting  such  mine,  which  shall  be  for  the 
party  who  shall  denounce  it,  subject  to  the  same  obligation  of  sinking  to  the 
aforesaid  depth  of  three  estados.  And  if  the  mine  so  sold  or  dealt  with, 
shall  have  been  sunk  such  three  estadosj  then,  in  order  to  authorise  such  sale 
or  dealing,  the  purchaser  thereof  shall  be  obliged  to  give  notice  of  the  same 
to  the  justice  aforesaid,  that  it  may  be  entered  in  the  book  of  registry,  and 
he  shall  send  an  authenticated  copy  thereof  to  the  aforesaid  district-adminis- 
trator, that  it  may  be  noted  in  the  book,  and  that  it  may  be  known  from 
whom  the  duty  is  to  be  levied  ;  which  shall  be  done  and  performed  under 
the  penalty  aforesaid ;  and  the  like,  if  there  be,  in  any  other  manner,  a 
chaoge  in  the  ownership  of  such  mine. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  Of  the  depth  of  three  estados,  required  to  be  sank  in  mines  ;  the  term  within  which  it 

is  to  be  sunk,  and  the  penalty  for  omiting  to  sink  it. 

2.  Reasons  for  this  provision  of  the  ordinance  ;  the  object  being,  that  the  mines  may  be 

more  completely  worked. 

3.  The  three  months  within  which  it  is  to  be  done,  are  one  contigaous  period. 

4.  The  quality  of  the  ore  is  generally  ascertained  within  the  depth  of  three  estados. 

5  and  6.  It  is  not  necessary  to  sink  to  this  depth,  when  the  vein  is  tortuous,  spreading  or 
inclined. 

7.  Bat  recourse  must  be  had  to  the  justice,  to  obtain  a  declaration,  that  the  obligation  may 

be  dispensed  with. 

8.  Accidental  and  unavoidable  circumstances,  may  also  remove  the  necessity  for  sinking 

to  this  depth. 
0.  Such  as  the  hardness  of  the  vein,  or  the  rising  of  spring  water. 

10.  The  falling  of  the  pit  or  other  works,  famine,  pestilence  or  war. 

11.  In  such  cases,  possession  is  to  be  given  by  the  judge,  without  this  depth  being  sunk. 
IS.  A  mine  of  leas  depth  than  this  eannot  be  sold,  under  pain  of  forfeiting  the  mine  and 

the  price. 
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13.  Of  the  formalities  attending  the  sale  of  a  mine  sank  to  the  proper  depth.  Whether 
the  purchasers  mast  sink  afresh,  like  a  party  making  denouncement? 

14.  Reply  in  the  negative.     Distinction  between  a  denouncer  and  a  purchaser.. 

15.  Nor  does  the  42d  ordinance  require,  that  on  the  purchase  of  a  mine  sunk  to  the  proper 
depth,  it  should  be  further  deepened. 

16.  The  value  of  mines  is  arbitrary,  and  is  matter  of  opinion. 

17.  In  such  sales  the  remedy  for  lesion  enorme  or  enormisimaf  does  not  apply.  An  ordi- 
nance of  Peru,  conclusive  on  the  subject. 

18.  Because  the  profit  and  loss  are  eventual  and  contingent. 

19.  A  mine  may  be  given  as  a  marriage  portion,  may  be  hypothecated,  &c. 

20  and  21.  Whether  a  mine  can  be  the  subject  of  a  precarious  gift  or  loan !  Reflections 
upon  an  executory  decree  of  the  royal  audiency  of  Meiico,  made  in  a  suit  instituted 
by  Don  Pedro  Romero  Terreroe,  against  the  Marquess  de  Valle- Ameno,  in  the  mining 
district  of  el  Monte. 

22.  A  mine  may  be  made  the  subject  of  a  precarious  gift  or  loan,  if  there  be  a  special 
agreement  to  such  effect. 

23.  An  ordinance  of  Peru,  as  to  sinking  mines  to  a  certain  depth. 

COMMBNTABT. 

1.  These  ordinances,  which  follow*  the  87th,  38th  and  45th  of  the  old 
ordinances  respectively,  treat  of  the  depth  to  which  mines  must  be  sank,  to 
prevent  their  being  liable  to  denouncement  or  forfeiture.  The  law  directed, 
originally,  that  they  should  be  sunk  to  the  depth  of  three  estados^  within  six 
months  from  the  time  of  registry.f  This  rule,  however,  has  since  been  al- 
tered, the  time  having  been  reduced,  by  the  37th  of  the  old  ordinances,  and 
the  35th  of  the  new  code,  to  three  months.  In  mines  newly  registered,  this 
depth  is  to  be  sunk  in  any  one  of  the  trial  pits,  upon  which  it  may  be  con- 
venient to  the  miner  to  set  up  his  fixed  stake  ;  and  in  old  mines  which  have 
been  denounced,  in  any  one  of  the  pits,  under  the  penalty,  after  the  expira- 
tion of  the  term,  of  forfeiting  the  mine,  which  is  to  be  adjudged  and  given 
in  possession  to  the  party  making  denouncement,  notwithstanding  any  appeal; 
but  subject,  in  his  hands,  to  the  same  obligation  of  sinking  to  the  depth  of 
three  e$tado8j  within  three  months  from  the  adjudication. 

2.  The  object  of  this  most  reasonable  provision  is  stated  by  the  law,^  in 
these  words : — ^'  Forasmuch  as  the  discoverers  of  mines,  after  they  may  thus 
have  discovered  and  registered  them,  might  claim  to  have  acquired,  by  these 
means  alone,  such  a  right  as  to  prevent  any  other  person  from  entering  with- 
in the  limits  of  such  mines,  or  from  trying  or  working  the  same,  and  might 
thus  keep  them  in  an  unserviceable  state  ;  not  working  them  themselves, 
and  not  leaving  others  at  liberty  to  work  them,  whereby  the  principal  ben- 
efits and  advantages  which  are  derived,  both  by  ourselves  and  our  subjects 
generally,  would  be  counteracted,  such  benefits  and  advantages  depending 

*  Law  6,  tit.  13,  book  6,  Collection  of  Castile, 
t  Law  4,  tit  13,  book  6,  Collectioa  of  Castile. 
t  Law  4,  tit  18,  book  6,  cbap.  6. 
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mainly  on  the  mines  mA  ores  being  kept  at  work,  and  not  merely  on  their 
being  discovered  ;  therefore,  we  declare,  &;c." 

3.  Whence  it  follows,  that  the  object  of  the  law,  in  limiting  the  term  to 
three  jnonths,  is,  that  the  digging  and  working  of  the  mines  shall  be  more 
actively  carried  on.  These  three  months  must  be  reckoned  continuously, 
and  moment  by  moment,  from  the  day  of  registry,  as  being  a  term  defined 
by  law,  and  not  properly  admitting  of  being  interrupted  or  varied,  as  we 
have  observed  to  be  the  rule  in  such  cases.  Were  no  precise  term  fixed,  it 
would  follow,  that  a  discoverer  or  purchaser,  might  hold  many  mines  without 
working  them  ;  keeping  some  in  reserve,  until  be  had  tried  his  fortune  in 
others,  contrary  to  the  intention  of  the  sovereign,  who  desires  that  the  dis- 
covery and  working  of  the  ores  should  be  conducted  with  as  much  activity 
as  possible ;  and  so  much  so,  that  he  grants  to  the  miner  who  works  beyond 
hia  limits,  the  ore  he  jnay  raise  from  his  neighbour's  mine,  until  he  communi- 
cates with  his  workings  ;  as  we  hftve  seen  in  its  place.* 

4.  The  reason  of  directing  that  three  estado%  at  least,  each  of  the  length 
of  seven  thirds  of  a  vara^  making  seven  Castilian  varaSy  shall  be  sunk,  is, 
that  at  this  depth  the  vein  usually  displays  itself,  and  bears  a  decided  char- 
acter, the  quality  of  its  ore  appearing  with  greater  certainty  than  at  first. 
This  is  found  by  experience  to  be  the  case,  and  is  also  mentioned  by  Don 
Luis  Berrio  de  Montalvo,  in  his  report  to  the  Count  de  Salvatierra,  where  he 
observes,  that  this  is  the  reason  of  the  discoverer  of  a  mine  being  obliged, 
by  the  law  of  the  realm,  to  sink  it  to  the  depth  of  three  e^ado^.^  For  al- 
though the  veins  exhibit  themselves  on  the  surface,  sometimes  by  their  crests, 
sometimes  by  stripes  of  red,  or  of  some  colour  different  from  that  of  the 
ground,  sometimes  by  fumes  of  iron  ochre  and  sulphur,  and  sometimes  by 
white  spar ;  yet,  in  exploring  the  veins  distinguished  as  deep  veins,  by  means 
of  a  pit,  the  strength  or  richness  of  the  vein  is  usually  discovered,  at  the 
depth  of  about  three  estados. 

6.  This  depth  of  three  eatadoa  is  very  proper  for  deep  veins,  such  as 
those  above  referred  to  in  which  the  works  may  be  carried  on  perpendicu- 
larly downwards ;  but  as  veins  of  other  classes,  as  tortuous,  winding  or 
spreading  veins,  often  occur,  the  course  of  which  latter  is  inclined  or  under- 
lying, as  we  have  elsewhere  remarked,*  whilst  some  form  horizontal  and 
superficial  beds,  which  are,  as  it  were,  the  overflowings  of  some  principal 
vein,  which  has  burst  out  at  that  part  (and  which,  by  tracing  up  the  former, 
may  often  be  discovered,  but  as  often  cannot,  from  masses  of  rock  inter- 
vening,) it  is  evident  that  the  miner  would  be  spending  his  money  m  vain, 
were  he  obliged,  when  the  vein  is  inclined,  to  sink  a  pit  of  seven  varas  di* 

*  Chap.  14.  n.  29. 

t  D.  Lnia  Berrio  de  MontaWo.  Inrorme  al  Conde  de  Salvatierra  lobre  el  beneficio  nnevo  de 
metalee,  cap.  6,  peg.  1 0 ,  drca  Bu. 
t  Chap.  9,  n.  16  and  17. 
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recUj  downwards  upon  it,  as,  instead  of  ore,  he  would  be  working  upon  dead 
ground,  contrary  to  the  object  of  the  ordinances. 

6.  To  provide  for  this  case,  the  36th  ordinance  of  the  new  code  and  the 
88th  of  the  old  ordinances  establish,  that  if  it  be  expedient  to  proceed  in 
pursuit  of  the  ore,  from  its  taking  its  course  in  some  other  direction,  as  is 
frequently  the  case,  the  miner  shall  not  incur  the  penalties  enacted,  both  be* 
cause  he  is  in  no  de&ult  in  omitting  to  sink  to  the  reqiured  depth,  and  be- 
cause the  vein,  proceeding  in  an  inclined  or  spreading  direction,  the  law  can- 
not compel  him  to  sink  in  a  manner  repugnant  to  the  very,  nature  of  the 
vein,  whilst  it  is  convenient  and  desirable  that  he  should  carry  on  his.  works 
in  an  inclined  direction  upon  tho  underlay,  the  object  of  raising  the  ore, 
which  is  chiefly  looked  to  by  the  law,  being  thus  attained. 

7.  But  in  this  case,  the  miner  must  have  recourse  to  the  justice,  that 
after  investigating  the  correctness  of  the  fact,  and  ascertaining  that  the 
miner  is  in  no  default,  in  not  sinking  to  the  full  depth,  he  may  make  such 
provision  as  may  be  expedient ;  which  means  no  moi*e  than  that  he  may  en- 
large the  term,  so  far  as  may  be  required,  for  carrying  on  the  workings,  in 
pursuit  of  the  ore  so  taking  its  course  as  aforesaid  ;*  until  at  length,  either 
the  obstacle  itself  cease  to  exist,  or  the  workings  of  the  mine  begin  to  ex- 
tend in  length  and  depth  at  the  same  time,  agreeably  to  the  example  we 
have  given  m  treating  of  the  internal  measurements  of  mines. 

8.  The  36th  ordinance  also  provides,  that  the  miner  shall  be  exempted 
from  the  penalty,  if  the  omission  to  sink  to  this  depth,  arise  frcmi  any  acci- 
dental circumstance  ;  but  he  must  give  an  account  to  the  justice  in  the  same 
manner,  that  after  examining  into  the  reality  of  the  impediment,  he  may 
make  such  provision  as  may  be  proper ;  and  whenever  the  obstacle  is  re- 
moved, the  miner  will  be  obliged  to  sink  to  the  depth  required,  according 
to  the  usual  rule  in  regard  to  acts,  the  performance  of  which  is  suspended ; 
for  when  the  impediment  ceases  to  exist,  the  obligation  is  revived.  The  or- 
dinance merely  says  generally,  "  From  some  accidental  circumstance,  or 
because  it  may  be  more  convenient  to  proceed  in  pursuit  of  the  ore,"  with- 
out specifying  the  nature  of  the  accidental  circumstances  to  which  it  alludes. 
There  are  however,  several  circumstances,  which  being  of  occasional, 
though  not  frequent  occurrence,  must  be  regarded  as  accidental,  and  which 
require  some  consideration  with  reference  to  this  question,  for  the  govern- 
ment of  the  miner,  and  that  he  may  be  enabled  to  avoid  the  penalty. 

9.  The  first  is,  when  a  vein  of  rare  and  extraordinary  hardness  is  met 
with.  Now  as  the  pit  is  usually  narrow,  and  the  ordinance  does  not  require 
a  greater  mumber  of  hands  than  four  persons  to  be  set  on,  as  we  shall  see 
in  treating  of  the  next  ordinance  ;  this  must  be  considered  as  a  reasonable 

impediment,  it  being  sometimes  impossible  to  overcome  such  a  degree  of 

*  "  Dilatio  p«fc66t  dari  post  primam,  totMS  quotieiopiu  est,  cftttsa  cogotte."    I*,  oratione  ; 
et  ibi  Glois.  2,  ff.  de  feriis. 
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hardness,  iirithin  ninety  days.  Secondly,  where  springs  of  water  break  out 
(whence,  as  some  are  of  opinion,  the  name  of 'vein  is  derived,  from  the 
resemblance  to  those  of  the  human  body)  ;  in  this  case,  the  lower  levels 
become  inundated,  and  it  is  impossible  to  work  them,  until  the  accomplish- 
ment of  the  draining  by  means  of  engines  employed  for  the  purpose  ;  which 
generally  requres  preparation,  expense,  and  a  longer  period  than  three 
months :  and  it  will  otten  happen,  that  the  draining,  though  commenced 
immediately  upon  denouncing  the  mine,  is  carried  on  for  a  long  time,  with- 
out it^  being  found  possible  to  sink  to  the  required  depth  in  any  of  the  pits, 
from  their  being  under  water.  In  the  mines  of  Porco  and  Yerenguela,  in 
Peru,  the  ground  being  porous,  and  the  difficulty  of  carrying  on  the  works 
in  face  of  the  water  being  very  great,  they  are  only  allowed  to  be  denounc- 
ed, for  insufficient  working,  in  the  months  of  December,  January,  Febuary 
and  March,  during  which  alone  it  is  practicable  to  carry  on  the  works.* 

10.  The  third  case  is,  when  there  is  a  falling  in  of  the  pit,  or  of  the  other 
works,  or  piillars  of  support ;  during  the  timbering  and  repsdring  of  which, 
the  sinking  upon  the  vein  cannot  proceed.  The  fourth  is,  the  occurrence  of 
war,  mortality  or  famine,  at  the  place,  or  within  twenty  leagues  around ; 
for  in  such  case,  the  ordinances  do  not  even  require  the  number  of  four  per- 
sons to  be  kept  at  work  ;  and  consequently  the  obligation  to  proceed  in  sink- 
ing, is  no  longer  in  force.  And  so  in  several  other  cases,  which  no  fore- 
sight can  provide  for,  and  in  which,  if  there  be  no  fSBbult  or  omission  on  the 
part  of  the  miner,  he  should  not  incur  the  penalty ;  and  a  person  who  should, 
in  a  case  of  this  kind,  denounce  the  mine,  on  the  ground  of  its  not  being  sunk 
to  the  proper  depth,  should  be  resisted,  as  being  actuated  by  malice,  upon 
ilie  judge  ascertaining,  as  required  by  the  ordinances,  that  the  circumstances 
were  accidental  and  unavoidable,  and  that  the  miner' had  it  not  in  his  power 
to  overcome  the  impediment.  And  although  suits,  upon  denouncements  of 
this  description,  for  not  sinking  to  the  proper  depth,  rarely  or  never  occur  in 
Hie  tribunals,  it  is  by  no  means  unnecessary  to  provide  for  such  cases,  their 
non-occurrence,  at  present,  being  attributable,  either  to  the  abundance  of  the 
mines,  or  the  tolerance  of  the  justices,  who  ought,  in  conformity  with  the  so 
often  repeated  direction  of  the  ordinances,  to  urge  the  works,  in  order  to 
stimulate  to  a  more  brisk  course  of  working  in  the  mining  districts. 

11.  We  recollect  to  have  remarked  in  another  place,  that  upon  its  being 
ascertained  that  the  mine  has  been  sunk  to  the  proper  depth,  possession  may 
be  demanded  and  ^ven,  at  the  end  of  three  months  from  the  registry  ;  so 
that  it  would  seem  that  without  sinking  it,  the  miner  acquires  no  right  to  be 
put  in  possession  as  lawful  owner,  having  failed  to  comply  with  the  condition 
imposed  by  the  ordinance,  when  conferring  the  right  of  property  and  domin- 
ion.    But,  as  in  the  case  of  the  veins  being  inclined,  or  of  the  occurrence  of 

*  Ord.  10,  tit.  7,  concerning  inrafficient  working;  Escalona,  Gfizophil,  lib.  2,  p.  2  cap.  1, 
pag.  117. 
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any  aeoidental  ciroumstances,  operating  as  obstacles,  the  law  dispenses  with, 
or  suspends  the  necessity  for  sinking  to  the  required  depth,  the  miner  may, 
in  such  cases,  demand,  and  the  judge  must  give,  possession  of  the  mine. 

12.  From  all  that  has  been  said,  we  may  collect  how  just  and  reasonable 
are  the  provisions  of  the  42d  ordinance  of  the  new  code,  and  the  45th  of  the 
old  ordinances,  which  prohibit  the  sale  of  a  mine  or  any  dealing  in  it,  unt3 
the  three  estados  be  sunk,  under  the  penalty  of  forfeiture  of  the  mine,  and  of 
the  render  losing  the  price  which  might  be  given  for  it,  the  mine  being  open 
to  denouncement.  And  this, — ^First,  from  his  not  having  acquired  a  perfect 
right  of  possession  and  property,  by  sinking  the  required  depth,  which,  as 
mentioned  above,  is  a  condition  prescribed  by  the  ordinance.  Second,  be- 
cause the  vendor  should  not  be  enriched  with  what  is  not  his  own.  Third, 
because  mines  are  not  subject  to  be  dealt  in,  or  reckoned  as  the  property  of 
the  subject,  until  sunk  to  the  proper  depth.  Fourth,  because,  as  the  ordi* 
nance  observes,  it  is  the  practice  to  sell  some  mines  and  take  others,  with  a 
view  to  sale,  without  ascertaining  whether  they  contain  ore  or  not,  which  is  a 
manifest  fraud  up<m  the  purchaser,  who  incautiously  falls  into  the  snare,  not 
seeing  that  he  might  denounce  other  mines  of  equally  good  quality,  and  de* 
mand  to  have  them  adjudged  to  him  and  forgetting  that  be  may  be  giving 
either  a  very  high,  or  a  very  low  price,  as  it  may  turn  out.  And  finally, 
because  the  ordinances  being  framed  with  great  strictness  (as  is  evident  from 
the  time  being  now  limited  to  ninety  days  instead  of  the  more  enlarged  term 
of  six  months,  formerly  allowed),  it  would  be  a  fraud  upon  them  to  sell  the 
mines  within  that  term,  without  having  observed  the  conditions  which  they 
require. 

13.  The  42d  ordinance  proceeds  to  provide,  under  the  same  penalty,  that 
upon  selling  or  dealing  with  a  mine  sunk  to  the  proper  depth,  the  purchaser 
shall  give  notice  to  the  justice,  that  the  transaction  may  be  registered.  And 
so,  if  a  change  in  the  ownership  of  the  mine  occur  in  any  other  mode.  The 
object  of  this  rule  has  been  stated  when  treating  of  registry  ;*  it  is,  that  it 
may  appear  with  certainty  in  whom  the  right  of  property  is  vested,  and 
from  whom  the  crown  dues  are  to  be  recovered :  but  the  question  here  oc- 
curs, whether  the  purchaser  of  a  mine  sunk  to  the  proper  depth,  is  himself 
required  to  deepen  it  three  estados  further  7  And  whether  a  person  suc- 
eeeding  to  the  possession  of  the  mine,  under  other  circumstances,  Is  obliged 

*  to  do  the  same  ;  in  like  manner  as  a  person  to  whom  it  is  adjudged  for  in- 
sufficent  working,  and  who  is  bound  to  do  it,  notwithstanding  its  having  been 
sunk  before  ?  This  question  arises,  particularly  with  reference  to  the  open- 
ing of  the  86th  ordinance,  where  it  is  stated,  that  forasmuch  as  it  tis  provi- 
ded and  commanded,  by  the  35th  ordinance  preceding,  and  by  osher  ordi- 
nances, that  such  persons  as  shall  take,  hold  or  purchase  mines,  or  become 

*  Vide  chap.  6>  o.  9. 
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possessed  of  them  in  any  other  manner,  shall  be  obliged  to  sink,  &c.    From 
which  preamble  it  might  be  inferred,  that  every  new  possessor  is  obliged  to 
'  sink  to  this  depth. 

14.  Notwithstanding  this,  the  contrary  must  be  taken  to  be  the  law ; 
namely,  that  a  purchaser  or  any  other  party,  lawfully  succeeding  to  the 
rights  of  the  former   possessor,  upon  acquiring  a, mine  sunk  to  the  depth 
required  by  the   42d  ordinance,  is  not  obliged  to  sink  a  further  depth  of 
three  estados^  within  the   term  of  three  months  from  the  date  of  his  entry 
into  possession,  and  of  the  registry  of  his  title  of  succession ;  but  that  the 
depth  that  has  been  sunk  by  his  lawful  antecessor  in  title,  shall  avail  for  him, 
and  that  he  shall  be  at  liberty  to  proceed  with  the  workings  as  he  may  find 
most  convenient,  the  mine  not  being  liable  to  denouncement,  but  being  view- 
ed as  if  it  were  stil)  in  the  possession  of  his  predecessor,  to  whose  real  and 
personal   rights,  in  respect  of  the  mine,  he  has  succeeded.  The  reason  of 
which  is,  that  the  priority  of  the  registry  is  computed  from  the  time  of  the 
first  possessor,  and  through  all  the  subsequent  ones,  who  deduce  their  title 
from  him,  as  we  have  explained  elsewhere  ;*  and  therefore,  the  mine  having 
been  sunk  to  the  proper  depth  by  the  predecessor,  from  whom  the  title  is  de- 
duced, it  is  not  proper  that  a  new  obligation  to  do  so,  should  be  imposed  on 
his  successor,  who  is  not  to  be  regarded,  for  this  purpose,  as  a  new  person, 
but  as  one  and  the  same  with  the  person  from  whom  he  deduces  his  origin 
and  title.     But,  with  regard  to  the  new  denouncer  of  an  old  mine,  which 
has  been  once  sunk  to  the  proper  depth,  the  case  is  just  the  reverse ;  for 
such  a  party  is  by  no  means  the  lawful  successor  of  the  person  who  has  left 
the  mine  insufficiently  worked,  or  who  has  otherwise  incurred  the  penalty  of 
forfeiture,  under  the  ordinances  ;  but  is  a  new  possessor,  under  a  new  title, 
granted  him  by  the  ordinance,  by  virtue  of  his  denouncement  and  registry, 
from  the  date  of  which  the  priority  of  his  right  is  to  be  computed  ;  the  mine 
being  considered  as  a  new  mine,  in  his  hands,  and  he  himself  being  regarded 
as  a  new  proprietor,  which  we  have  before  remarked  in  another  place.f 
'  15.  Nor  does  the  42d  ordinance  make  it  obligatory  upon  the  purchaser  of 
a  mine  sunk  to  the  proper  depth,  to  sink  it  anew  ;  on  the  contrary,  it  sup- 
poses that  this  requisite  has  been  already  complied  with,  before  the  sale  is- 
allowed.    And  had  it  meant  to  impose  this,  it  would  not  have  passed  it  over, 
any  more  than  it  has  passed  it  over  in  the  case  of  the  new  denouncer,  whom 
it  declares  liable  to  the  obligation.  Neither  is  the  preamble  of  the  36rh  or- 
dinance  opposed  to  this  doctrine ;  for  of  the  ordinances  to  which  it  refers, 
none  of  them  impose  the  obligation  of  sinking  anew,  and  that  ordinance  it-* 
self  only  imposes  it  in  tho  ease  of  mines  purchased  without  having  been  sunk 
to  the  depth  of  three  estados^  from  the  ore  having  taken  its  course  in  some 
unusual  direction,  or  from  any  of  those  jiccidental  circumstances  which  we 
have  ejqpUuned  above,  having  occurred  ;  for  there  can  be  no  doubt  that,  in 

*  vide  chap.  11,11. fin.  t  Chap.  U,  n.  12. 
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these  cases,  if  the  miner  has  done  bis  best,  in  keepbg  the  full  number  of 
hands  at  work,  and  has  not  been  able  to  overcome  the  impediment,  either 
from  the  ore  taking  its  course  in  some  other  direction,  or  from  some  other  ' 
reasonable  cause,  allowed  by  the  justice,  he  is  at  liberty  to  sell  the  mine,  the 
presumption  of  fraud  and  the  other  leasons  for  the  prohibition,  no  longer  ap- 
plying ;  and  that  it  will  be  the  duty  of  his  successor,  when  the  impediment 
is  overcome,  to  proceed  to  sink  the  mine  to  the  proper  depth.  And  finally, 
all  that  the  42d  ordinance  provides,  is,  that  an  account  shall  be  given  of  the 
sale,  but  it  makes  no  mention  of  sinking  anew  ;  on  the  contrary,  it  provides, 
that  the  sale  may  be  made  freely,  subject  only  to  the  condition  of  registering 
the  contract  and  the  name  of  the  successor. 

16.  Whilst  upon  the  ordinances  which  touch  upon  the  sale  of  mines,  it  will  not 
be  out  of  our  way  to  inquire.  First,  how  their  price  or  value  is  to  be  regulated  ? 
Whence  we  may  also  learn  the  price  at  which  they  may  be  taken  on  lease ;  it  be- 
ing evident,  that  as  they  may  be  sold,  so  also  they  may  be  let  on  lease.  To  the 
question  suggested,  it  may  be  answered,  thai  the  value  of  mines  of  gold  and  sil- 
ver is,  properly  speaking,  a  matter  of  opinion,  and  can  only  be  determined  from 
conjecture,  more  or  less  probable,  founded  on  the  notions  entertained  of  tho 
vein,  the  quality  of  its  ores,  and  other  prudential  calculations,  the  matter 
being  in  itself  altogether  uncertain.  And  the  miner,  properly  speaking,  pur- 
chases an  uncertainty,  which  may  be  the  means  of  enriching  him  or  othe^ 
wise,  as  the  quality  of  the  ore  may  prove  better  or  worse,  and  the  more  or 
less  hard,  and  more  or  less  constant.  The  nature  of  such  purchases  is  illos- 
trated  by  Cardinal  de  Luca,  who  refers  to  analogous  cases,  such  as  the  taking 
of  salt  works  on  lease,  and  the  farming  of  the  public  taxes.*  We  have  known 
90,000  dollars  given  for  the  third  part  of  a  mine  in  the  mining  district  of 
Bolauos,  and  tho  whole  sum  returned  by  the  mine,  within  a  few  days.  And 
the  case  may  be  compared,  as  in  the  text  of  the  civil  law  and  the  glossary, 
to  that  of  one  who  purchases  of  a  fisherman,  the  contents  of  a  single  haul  of 
his  net,  in  which  case  the  price  of  the  thing,  in  itself  uncertain,  is  estimated 
upon  probabilities.f  So  that  there  can  be  no  fixed  standard  for  regulating 
the  price  to  be  given  upon  selling  or  leasing  a  mine  ;  the  fancy,  experience 
and  prudential  calculations  of  the  parties  concerned,  being  the  only  guides. 

17.  Tho  second  question  is,  whether,  upon  the  purchase  and  sale  of  a 
mine,  a  charge  of  lesion  enorme  or  enormmma  can  be  set  up  ?  We  reply, 
that  it  cannot.  First,  because  it  is  so  provided,  expressly,  by  au  ordinance 

*  Card,  de  Luca,  de  regalib.  disc,  117,  n.  6.  "  Ac  propterea  hnjasmodi  minerelinm  appalta- 
tores,  ad  instar  appaltatornm  vectigaliam  et  gabeUarnni,  emere  qaoqae  dicuntnr  incertam  aleam, 
ex  qua  ditari  yel  depauperari  poasint,  jazta  majorum  Tel  iDiDoram  materiie  httsitationem,  in  qoa 
vere  et  proprie  coosistit  valor  sea  gubstantia  appaltas ;  jaxta  dictam  consU.  Socin.  166,  lib  2, 
cam  aliis,  sup.  disc,  105  et  107." 

t  L.  12,  if.  de  act,  empt.  et  vend.  "  Si  jactom  retis  emero,  et  jactare  retem  piscator  Doloit, 
incertam  ejus  rei  aastimandam  est,*'  Gloss,  liu.  C,  in  fin.  **yel  astimatnr  qaantam  est  verisi- 
mile  qaod  esset  captam,  qood  inspicitor  secandam  qnod  ooDsoetom  est." 
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of  Peru,  which  declares,  that  apon  the  parchase  and  sale  of  miaes,  no  one 
shall  be  at  liberty  to  charge  deceit  or  lesion  enormmmaj  even  though  he 
should  offer  to  prove  that  the  mines  were  worth  more  or  less  at  the  thne  of 
the  contract ;  insomuch  that  even  though  persons  under  age  or  Indians,  be 
concerned,  yet,  if  the  sale  be  made  with  the  solemnities  of  the  law,  the  same 
rule  must  be  observed,  and  the  judges  must  act  accordingly,  under  a  penalty 
of  five  hundred  dollars.* 

18.  Second,  because  in  purchasing  a  mine,  the  profit  or  loss  is  eventual 
and  contingent ;  and  in  matters  where  the  profit  or  loss  depends  on  chance, 
no  regard  is  had  to  lesion  ;  nor  would  it  be  just,  as  is  shewn  by  Olea,  upon 
the  authority  of  various  texts,  and  of  Noguerol,  Barbosa,  Gruzman,  Gutierrez, 
Hermosilla,  Larrea,  Leotardo  and  others,!  that  a  deficiency  of  price  should 
be  made  good  to  the  vendor,  when  he  would  not  have  to  make  good  any  loss 
sustmned  by  the  purchaser,  however  great.  And  nothing  is  so  much  exposed 
to  great  contingencies  of  profit  and  loss,  as  the  working  of  mines,  a  business 
carried  on  quite  in  the  dark,  amongst  alternations  of  horrasca  and  bonanza^ 
and  which  is  very  commonly  attended  with  great  expense,  continual  theft,  and 
ultimate  loss.  As  therefore,  the  value  of  a  mine  must  be  regulated  accord- 
ing to  fancy,  the  greater  or  less  knowledge  the  parties  have  of  the  quality  of 
the  ores,  or  the  probability  it  affords  of  giving  produce,  it  must  be  impossible, 
whilst  the  value  of  the  subject  matter  remains  incapable  of  being  ascertained, 
to  fix  the  amount  of  damage  suffered  in  pespect  of  the  price. 

19.  As  the  42d  ordinance  also  treats  of  every  kind  of  dealing  in  mines,  by 
way  of  sale,  agreement  or  any  other  species  of  contract,  this  will  be  the  pro- 
per place  to  notice  that  a  mine  may  be  given  as  a  marriage  portion,  may  be 
charged  with  a  rent,  may  be  granted  by  way  of  emphyteusis^  or  be  hypothe- 
cated ;  and  in  a  word,  that  mines  may  be  made  the  subject  of  every  species 
of  contract  applicable  to  the  concerns  of  mankind  :  provided  they  be  known 
mines,  and  be  proved  to  be  capable  of  yielding  ore  of  a  fair  standard  ;  as 
we  have  shewn  elsewhere,  upon  the  authority  of  Cardinal  de  Luca,  and  sev- 
eral others  cited  by  him.:( 

20.  A  further  question,  however,  presents  itself,  namely,  whether  a  mine 
can  be  made  the  subject  of  a  precarious  gift  or  loan  ?  This  question  arose 
in  a  suit  agitated  before  the  audiency  of  Mexico,  between  Don  Pedro  Bome- 

*  Ord.  1,  tit.  9,  concerniDg  the  mode  of  tr/ing  soits  ;  Escalona,  Gazoph.  lib.  2,  p.  2,  cap.  1, 
p.  123  ;  where  he  cites  Barth.  in  L.  veram,  ^  aciendam,  ff.  de  minorib. 

t  Olea,  de  ceas,  jor.  tit.  6,  q.  10,  d.  16.  '*  Lsesio  in  hia  coDtractibua  qni  lacro,  et  damno 
ezpoaiti  aunt,  ooo  conaiderator."  L.  1,  Cod.  de  pact.  Nogaerol.  alleg.  37.  d.  63.  Barbosa,  voto 
26,0.  94,  lib.  2  ;  et  voto  62,  k  n.  6.  Guzman,  de  evict  qaaast.  21,  it  n.  38,  obi  n.  44,  aaserit  io- 
certitndinis  ratione  licitam  ease  contractum  emptionis  alicojaa  juria  yitalititii,  quamvis  repitaa  per- 
cepti  aortem  acceptam  ezcedaot.  LArrea,  alleg.  27  ;  **  Nee  aadieodam  esset  cedens  et  vendi- 
tor com  Don  recte  meliorationem  petat,  qui  deteriorationem  non  esset  poatolaturas."  L. cnm  pro 
pecnnia.  pen  fT.  de  bolnt. 

X   Vide  chap.  2,  n.  24. 
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ro  Terreros,  knight  of  the  order  of  Calatrava,  and  the  Marquess  de  Valle- 
Ameno,  to  whom  Terreros  and  his  partner,  Don  Joseph  Alexandre  Bosta- 
mante,  had  given  a  mine  in  the  mining  district  of  El  Monte,  upon  the  under- 
standing that  thej  might  resume  it  any  time  they  might  think  proper :  de- 
siring him,  at  the  same  time,  if  he  should  cease  to  work  it,  from  its  not  turn- 
ing out  well,  to  advise  them,  that  they  might  take  it  into  their  hands.  This 
transaction  took  place  in  1747,  and  in  the  year  1753,  Terreros  claimed  to  re- 
sume possession  of  the  mine,  alle^ng  that  it  had  only  been  granted  by  way 
of  a  precarious  gift  or  loan,  and  that  the  grant  was  therefore  revocable  at 
any  moment/ 

21.  But  it  was  insisted  by  the  author,  on  the  part  of  the  marquess,  that 
the  gift  was  a  complete,  and  not  a  precarious  one.  That  a  precarious  gift  is  re- 
vocable at  any  moment,  even  though  there  be  a  covenant  not  to  revoke  itf 
but  that  it  was  inconsistent  with  the  nature  of  the  transaction  in  question,  to 
suppose  that  it  could  have  been  the  intention  of  the  parties  concerned,  that 
the  marquess  should  take  the  mine,  lay  out  money  in  timbering  and  draining 
it,  and  in  driving  a  level  and  air  holes  for  ventilation,  as  he  had  done,  and 
yet  that  he  should  be  liable  to  have  it  taken  away  from  him  at  any  moment ; 
particularly  as  the  donors,  in  the  letter  in  which  they  expressed  their  consent 
to  his  working  it,  had  wished  him  the  best  success.  In  support  of  which 
view,  the  author  referred  to  the  doctrine  of  Paulo  de  Castro,  who  make  a  dis- 
tinction between  the  case  where  acts  in  their  nature  merely  temporary,  are 
permitted  to  be  done  upon  the  ground  in  question  ;  as  throwing  down  sand, 
lime,  or  stones  ;  in  which  case  the  contract  may  be  presumed  precarious : — 
and  the  case  where  acts  are  permitted  of  a  nature  which  cannot  be  regarded 
as  merely  temporary,  but  as  permanent ; — as  when  permission  is  given  to 
build  or  to  fix  up  beams,  in  which  case  a  gift  is  presumed  :  so  that  the  nature 
of  the  grant  is  to  be  collected  by  referring  to  the  subject  matter,  and  the  cir- 
cumstances attending  it,  agreeably  to  the  text  of  the  civil  law  ;  which  is  treat- 
ed as  a  proper  direction  by  Angelus  and  Cepola.}  Upon  the  second  branch 
of  this  distinction,  we  rested  our  argument  in  favour  of  the  marquess ;  as  the 
working  of  a  mine  requires  not  only  the  erection  of  a  shed,  but  the  timbering 
of  many  yards  of  the  pit  and  other  works,  which  of  themselves  imply  a  per- 
manency of  interest,  incompatible  with  the  nature  of  a  precarious  gift,  and 
reconcilable  with  that  of  an  absolute  gift  only.  And  it  was  so  decided  by  the 
royal  audiency  of  Mexico,  overruling  the  arguments  relied  on  by  Terreros, 
as  entitling  him  to  resume  the  mine,  either  on  the  ground  of  the  gift  being  a 

*  L.  1,  et  15,  ff.  de  precar. 

t  Hermosina,  in  L.  9,  tit  2,  partit  6.  gloss.  1,  n.  11,  ibi :  "  Nod  yalebit  pactam,  quod  oisitem* 
pore  Don  restituatur." 

t  Paulas  de  Castro,  in  L.  si  precareo,  §  alt.  n.  4.  Angel,  cons.  1,  n.  7.  C»pola,  de  senrit  nr- 
ban.  prsed,  cap.  73,  n.  6.  L.  si  ano  in  principio,  fT.  locati,  apad  Mantic.  de  tacit  convent,  lib.  13« 
tit.  6,  n.  9. 
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precarious  one,  or  of  the  mine  having  been  left  unworked,  of  which  last  point 
ire  shall  take  further  notice  elsewhere.* 

22.  But  as  every  different  transaction  involves  different  agreeoaents  and 
other  circumstances  requiring  to  be  taken  into  view,  so  that  it  is  impossible  to 
regulate  them  all  in  the  same  manner,  or  by  the  same  rules,  it  is  evident, 
that  if  there  be  an  express  agreement  to  grant  the  mine  by  way  of  a  preca- 
rious gift  or  loan,  then,  as  the  agreement  of  the  contracting  parties  is  that 
which  ^vcs  laws  to  the  contract,  the  use  of  the  mine  must  be  regarded  as 
precarious,  with  regard  to  the  time  for  which  it  is  granted,  although  the  ore 
raised  must  always  be  regarded  as  a  gift ;  for  it  is  evident  to  common  sense, 
and  has  been  shewn  by  the  Cardinal  de  Luca,  when  treating  of  salt  mines,! 
that  the  only  use  of  which  a  vem  b  capable,  is  that  which  consists  in  dig^ng 
and  working  it. 

28.  Having  seen  what  are  the  rules  requiring  observance  in  New  Spain, 
under  the  ordinances  of  Castile,  we  proceed  to  state  briefly,  that  it  is  provid- 
ed in  Peru,  by  the  peculiar  ordinances  of  that  country,  that  the  mine  shall 
be  sunk  to  the  depth  of  six  varcts^  and  dug  to  the  width  of  three,  within 
fflxty  days,  under  pain  of  forfeiture  ;  so  that  it  shall  be  liable  to  bo  adjudged 
to  any  other  person,  which  person,  however,  will  also  be  required  to  nnk  the 
pit  four  estados  more,  or  make  a  new  pit  of  that  depth,  under  the  like  pen- 
alty of  forfeiture  ;  and  that  mines  cannot  be  sold  or  alienated,  until  sunk  to 
the  depth  of  ten  eitados  at  least,  under  pain  of  the  sale  being  annulled,  and 
of  the  mine  being  adjudged  to  any  one  who  may  apfdy  for  it,  even  should 
the  purchaser  be  at  work  upon  it ;  and  the  judgment,  both  in  this  and  the 
other  cases,  is  to  be  made  in  a  summary  way,  upon  the  truth  being  ascertain- 
ed. |  As  to  which  the  doubts,  rules  and  limitations  we  have  before  suggest^ 
ed,  as  being  agreeable  to  law  and  to  the  nature  of  mines,  will  apply. 

*  Chap.  17,  n.  7  and  8. 

t  Lnca,  de  regalib.  d  iso.  117,  n.  6,  ibi :  *'  Jnxta  majorem  vel  miDorem  materin  hasitation- 
em,  in  qua  vei^  et  propria  consistit  valor  len  aobatantia  appaltot."  Ec  n«m.  17,  ibi ;  *'  Hiiie 
proinde  habenoni,  qnod  quando  fodiniB  dominofl  iliam  local,  aliad  concedere  noo  dioitnr  nisi 
liieiiltatein  tttendi  pro  eo  tempore,  quo  elapso  cestat,  nt  bene  Gntierr.  de  gabell.  qusst.  36,  n. 
10  ;  et  oonfernnt  qne  apud  Socio,  com.  156,  lib.  2,  qood  oon  importat  aliud  nisi  jas,  sen  facnl- 
tatem-prirativ^  veoden  di  earn  mercem  statnto  teoofpore,  cmendo  aleam  locri,  vel  respective 
damni,  resnltantis  a  majori  vel  minori  bssitatione  in  tempore  statnto."  Et  num.  IS.  "  Tone 
eamm  fractns  oonststere  dicitnr  in  ipsins  labstantin  annnali,  gen  temporanea  consnmptione,  et 
bsDiitatione.*' 

t  Old.  1  and  S,  tit.  7,  ooncemtng  insnfficient  working  ;  Etcalona,  Gaxoph.  lib.  9,  p.  2,  cap. 
I,  peg.  115. 
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CHAPTER    XVII. 

OF  THE  NUMBER  OF  FOUB  PERSONS  REQUIRED  TO  BE  KEPT  AT  WORK 
IN  MINES  OF  GOLD  AND  SILVER,  AND  OF  THE  PENALTY  OF  FORFEIT- 
URE WHICH  ATTACHES  UPON  THEIR  BEING  LEFT  UNWORKED  FOR  FOUR 
SUCCESSIVE  MONTHS,  AFTER  WHICH  THERE  CAN  BE  NO  RESTITUTION 
OR  OTHER  REMEDY.— OF  THE  DESCRIPTION  OF  WORK  ABOUT  WHICH 
THEY  MUST  BE  EMPLOYED,  AND  WHICH  IS  DETERMINED  TO  BE  ANY 
KIND  OF  WORK,  WHETHER  UPON  THE  SURFACE  OR  IN  THE  INTERIOR, 
TENDING  TO  THE  HABILITATION*  OF  THE  MINE  —THE  ONLY  GROUNDS 
OF  EXEMPTION  FROM  THE  PENALTY  ARE,  THE  OCCURRENCE  OF  PESTI- 
LENCE, FAMINE  OR  WAR.— CONSIDERATIONS  ON  THE  DEFICIENCY  OF 
HANDS  FOB  THESE  MOST  IMPORTANT  WORKS. 

ORDINANCES  XXXVU.  LXXI. 

'  XXXVII.  Also,  forasmuch  as  it  commonlj  happens,  that  there  are  per- 
sons Trho  hold  many  mines  vhich  they  have  taken,  .discovered,  purchased  or 
acquired  in  some  other  manner,  and  who  do  not  work  them  or  keep  them  in 
activity,  either  because  it  is  not  in  their  power,  or  because  they  are  engaged 
n  working  others  which  they  consider  better,  in  consequence  of  which  they 
leglect  to  sink  or  explore  the  former  mines,  or  to  raise  the  ores  from  them^ 
although  sometimes  better  than  the  ores  raised  fi^m  the  mines  prosecuted  by 
them :  and  whereas  the  mines  they  omit  to  work  as  aforesaid,,  become  filled 
with  water,  to  the  injury  of  other  adjoining  and  surrounding  mines,  which 
are  kept  at  work,  and  which  become  deeper  than  the  former.  Wherefore, 
to 'obviate  these  and  other  inconveniences  which  follow  or  might  follow  fit>ai 
not  working  the  mines, — We  ord^  and  command,  that  all  persons  shall  be 
obliged  to  keep  their  mines  worked  by  at  least  four  persons  in  each  mine  or 
pertenmciay  whether  they  be  sole  proprietors  of  such  mines  or  hold  them  in 
partnership  ;  for  however  that  may  be,  the  setting  on  such  four  persons  m 
the  whole  extent  of  each  mme,  shall  be  sufficient  to  shew  that  such  mines 
are  kept  at  work  ;  which  four  persons  aforesaid  are  to  employ  themselves 
about  the  working  of  the  mines  in  which  they  shall  be  set  on,  in  raising  water 
or  ore,  or  in  doing  some  other  work  for  its  improvement,  either  within  or 
without  the  mine :  under  the  penalty,  if  any  mine  whatsoever  shall  not  be 
kept  worked  by  such  four  persons  as  aforesaid,  during  the  term  of  four 
months  successively,  that  the  person  to  whom  it  may  belong  shall,  ipso  facto  j 
forfeit  it,  and  that  he  shall,  from  that  time  forth,  have  no  right  to  the  mine^ 
unless  by  making  registry  thereof  anew,  and  going  through  the  other  pro- 
ceedings, in  conformity  with  these  ordinances ;  such  mine  to  be  adjudged  to 
any  person  who  may  denounce  it  as  insufficiently  worked,  provided  he  go 
through  the  proceedings  aforesaid.    But  if,  from  any  reasonable  impediment, 

*  BabUitation,  tt  ■ppUed  to  mining,  is  the  bringing  a  inm«»  or  part  of  a  mine,  into  a  woridqg 
itete,  or  Uie  maintaining  it  in  that  atate. — Draw, 
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such  as  war,  mortality  or  famine,  occurring  in  the  part  or  place  within  the 
jurisdiction  of  which  the  mine  may  be  situated,  or  within  twenty  leagues 
around,  it  shall  be  imposdble  to  keep  *  it  worked  by  such  lour  persons :  in 
these  cases,  the  aforesaid  term  of  four  months  shall  not  run.  If,  howeyer, 
such  impediments  shall  exist  out  of  the  jurisdiction  within  which  such  mine 
shall  be  situated,  and  beyond  such  twenty  leagues  around,  this  shall  not  be 
admitted  as  an  excuse  for  not  keeping  the  mine  at  work,  according  to  and 
under  the  penalties  contained  in  this  our  ordinance. 

LXXI.  Also,  we  ordain  and  command,  that  all  who  shall  be  possessed  of 
mines  or  Streamworks  of  gold,  shall  be  obliged  to  keep  them  at  work,  as  is 
commanded  with  regard  to  working  the  mines  of  silver,  under  the.  penalties 
hereinbefore  declared. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  In  case  of  neglecting  to  keep  four  persons  at  work  in  the  mine,  for  the  term  of  four 

months,  the  forfeiture  thereof  is  incurred. 

2.  The  ordinances  of  Pern  were  originally  more  strict,  but  were  relaxed  by  the  Marquess 

de  Cahete. 

3.  Difference  between  possessing  a  mine,  and  keeping  it  worked. 

4.  Any  kind  of  labour,  either  internal  or  external,  applied  to  the  substance  and  soil  of  the 

mine,  or  having  relation  to  the  mine  and  its  habilitation,  is  a  sufficient  working. 

5.  But  not  so  the  setting  up  machinery  or  reducing  the  ores. 

6.  By  the  law,  the  term  of  four  months  cannot  be  enlarged,  even  by  the  viceroy. 

7.  An  important  suit  on  the  question,  whether  a  mine  had  been  kept  at  work,  between 

Don  Pedro  Terreros  and  the  Marquess  de  Yalle-Ameno,  before  the  royal  audienoy  of 
Mexico. 

8.  An  executory  sentenca  was  given  in  favour  of  the  marquess,  by  the  viceroy  and  audi- 

ency,  and  confirmed  by  the  council,  who  declared  a  supplication  to  be  inadmissible. 

9.  Of  the  strictness  with  which  the  keeping  at  work  should  be  established. 

10.  Ground  upon  which  the  council  refused  to  admit  a  supplication  on  the  part  of  Terre- 
ros. 

11.  If  the  term  of  four  months,  during  which  the  mine  is  omitted  to  be  kept  at  work,  be 
not  continuous,  the  mine  is  not  forfeited. 

IS.  The  plan  of  setting  hands  to  work,  merely  to  interrupt  the  period  of  four  months, 
seems  contrary  to  the  ordinance. 

13.  But  the  ordinances  n^ist  be  observed,  and  the  justices  ought  anxiously  to  endeavour  to 
keep  up  the  works. 

14.  A  mine  left  insufficiently  worked,  and  set  to  work  again  without  a  new  registry  being 
made,  does  not  become  the  property  of  the  person  so  working  it  anew,  bat  is  liable  to 
be  denounced. 

15.  Upon  which  it  shall  be  adjudged  to  the  lienouncer,  although  the  former  owner  be 
working  it  at  the  time. 

16.  War,  pestilence  and  famine,  prevent  the  term  from  running.   . 

17.  No  circumstance  which  cannot  be  reduced  to  one  of  the  above  three,  is  admissible  as 
an  excuse. 

18.  Minority  in  age,  absence  on  public  affiiirs,  &c.  afibrd  no  excuse,  and.  why. 

10.  There  is  no  restitution  after  the  lapse  of  the  period  of  four  months,  but  re  integrd, 
the  mine  may  be  registered  anew. 
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90.  Re  lum  iniegrd,  it  cannot  be  registered,  nor  will  restitntioD  be  allowed,  in  opposition 

to  the  rights  of  third  parties. 
fll.  The  law  of  itself  divests  the  rights  of  the  party  who  has  abandoned  the  works,  and 

transfers  it  to  the  party  making  denouncement. 
29.  There  is  a  right  to  recoTer  over,  against  a  tutor  or  curator  leaving  a  mine  nn worked. 

An  ordinance  of  Peru,  pro?iding  for  the  interests  of  absent  heirs. 
33.  If  the  mine  have  not  yet  been  adjudged  to  the  party  who  has  denounced  it,  and  he 

have  not  laid  out  money  upon  it,  it  may  be  restored. 
84.  Extreme  poverty  affords  no  ground  of  exemption  from  the  penalty  for  leaving  the 

mine  an  worked. 

COMMENTABT. 

1.  These  ordinances,  which  follow  the  40th  and  76th  of  the  old  ordinan- 
ces,* provide,  that  whether  the  mine  belong  to  one  proprietor,  or  to  several 
in  partnership,  it  most  be  kept  worked  by  at  least  four  persons.  The  objects 
looked  to  by  the  sovereign  in  imposing  this  condition,  are  important,  as  may 
be  collected  from  the  ordinances  themselves  ;  the  chief  of  them  is  the  rsds- 
ing  of  the  ore,  which  cannot  be  effected  without  workmen :  and  as  four 
persons  are  but  a  trifling  number  to  employ  in  the  whole  extent  of  a  mine, 
the  works  of  which,  upon  ore  or  dead  ground,  generally  require  many  more, 
there  is  no  excuse  for  omitting  to  supply  that  number,  except  under  the 
unusual  and  accidental  circumstances  provided  for  by  the  ordinances  them- 
selves. Under  any  other  circumstances,  it  will  be  difficult  to  find  a  case 
where  so  limited  a  number  of  workmen  as  four,  cannot  be  procured ;  and  a 
miner  leaving  a  mine  insufficiently  work  for  four  months  successively,  certainly 
deserves  to  lose  it,  for  his  neglect.  By  the  old  ordinance,  now  aJtered,  the 
^erm  was  only  two  months. 

2.  In  Peru,  the  term  fixed  by  tjie  ordinances,  after  which  a  mine  might 
be  denounced  for  insufficient  working,  was  very  limited.  In  mines  of  60 
vara%^  eight  Indians  or  four  negroes  were  to  be  kept  at  work,  besides  the 
miner ;  and  m  those  of  30  vara%  or  under,  four  Indians  or  four  negroes : 
and  if  this  number  was  left  incomplete  during  twenty  days,  or  if  no  work 
was  done  for  six  successive  days,  during  such  twenty  days,  the  mine  was 
liable  to  be  applied  for  and  adjudged  as  unworked  ^  but  the  viceroy,  Mar- 
quess de  Gaiiete  extended  the  time  to  a  year  and  a  day.  These  ordinances 
also  provided,  that  if  any  person  had  a  space  of  60  votoa^  at  two  or  three 
detached  points,  or  had  several  mines,  he  must  set  on  that  number  of  per- 
sons at  each  point ;  but  this  rule  was  afterwards  annulled  by  the  t^iji'pplement 
of  Lupidana,  it  being  ordered,  that  a  person  having  several  mines,  should 
keep  up  his  right  to  the  whole  number,  by  carrying  on  one  or  two  works ; 
as  is.  set  forth  by  Escalona,  citing  Montesinos,  in  his  Politioa  de  SfineroB.f 

*  L.  6,  tit.  13,  book  6,  Collection  of  Castile,  cap.  40  and  76. 

t  Eacalona,  in  his  Gasoph.  lib.  2,  p.  2,  cap,  1,  tit  7,  concerning  insniBcient  working;  ord.  8 
and  4. 
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8.  Whence  it  follows,  that  the  mere  keeping  possession  of  the  mine,  is 
not  sufficient  to  anthorise  saying  that  it  is  kept  at  work,  possession  heing  dis- 
tanct  from  keeping  at  work ;  the  former  depends  on  receiving  and  having 
the  custody  of  the  instrument  conferring  the  title,  on  the  delivery  and  re- 
ceipt of  the  keys,  on  some  corporeal  act,  such  as  the  tearing  off  boughs, 
throwing  aside  stones,  or  walking  upon  any  part  of  the  estate,  ^r  on  sonde 
other  symbolical  act,  performed  with  the  intention  of  taking  or  maintming 
possession  of  the  whole,  as  may  be  seen  in  various  texts  and  doctors.*  But 
the  keeping  a  mine  at  work,  is  the  employing  the  labour  of  four  ]yerBons, 
either  within  or  without  the  mine,  in  some  object  tending  to  the  working  and 
habilitation  of  the  mine.  So  that  a  mine  may  be  in  the  possession  of  a 
party,  though  at  the  same  time  left  insufficiently  worked  ;  it  may  hsve  a 
guard  and  be  under  custody,  and  yet  not  be  kept  in  sufficient  work  ;  it  be- 
ing an  indispensable  reqmsite  to  the  latter  object,  that  four  labourers  or 
workmen  should  be  employed ;  and  the  performance  of  acts  of  possession, 
without  observing  the  indispensable  requisite  of  keeping  the  mine  at  work,  is 
not  sufficient  to  obviate  the  penalty.' 

4.  The  ordinance,  however,  may  be  satisfied,  without  absolutely  employing 
barmen  in  digging  ore  ;  as  by  raising  water,  or  performing  any  other  use- 
ful work,  either  mtkm  or  toithout  the  mine  ;  within^  by  carrying  on  dead 
works,  when  the  veins  become  barren,  by  forming  pillars  of  support,  making 
air  holes,  or  channels  for  internal  draining,  or  by  timbering  the  pillars  and 
works  ;  that  is  to  say,  by  lining  them  with  timber,  for  their  support :  mth- 
out  the  mine,  as  by  driving  an  adit,  sinking  or  timbering  a  pit,  driving  a 
level  or  eontramina^  or  draining  by  means  of  machinery  or  whims.  In  fine, 
a  mine  in  which  four  persons  are  employed,  in  any  act  tending  to  the  habili- 
tation of  the  mine,  and  to  its  being  more  effectually  worked,  is  considered 
as  worked,  according  to  law. 

5.  Whence  it  follows,  that  as  the  work  done  must  tend  to  the  improve- 
ment of  the  mine,  either  within  or  without^  the  reducing  the  ore  in  the 
amalgamation  or  smelting  works,  which  tends  not  to  the  improvement  of  the 
mine,  but  of  the  ore,  cannot  be  regarded  as  a  suffiaient  working ;  neither 
can  the  arranging  the  machines  or  tools,  or  other  necessary  implements ; 
for  although  the  end  of  such  operations  is  the  working  of  the  mine,  yet 
they  do  not  tend  directly  to  its  habilitation,  the  extraction  of  its  ores,  or 
the  promotion  of  ventilation  in  the  works  ;  and  when  the  ordinance  requires 
four  persons  to  be  kept  at  work  in  raising  ore,  water  or  earth,  or  improving 
the  mine  in  some  other  way,  it  of  course  takes  for  granted,  that  the  means 
necessary  for  this  purpose,  the  implements,  machinery  and  tools  employed  in 
the  art,  are  provided. 

*  L.  S,  ff.  de  adq.  potsev.  4.  4,  Inst,  de  rer.  diyis.  L.  1,  Cod.  de  donat.  Picler.  decaas.  poM. 
et  prop.  D.  6  et  17.  Qomes.  in  L.  45.  Taor.  n.  32,  84  et  46.  Coyamib.  in  reg.  possessor.  2, 
p.  an.  1. 
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6.  The  royal  audiencies  have  always  regarded  the  panctual  observance  of 
this  ordinance  as  indispensable,  to  ensure  to  the  public  the  benefits  derivable 
from  working  the  mines.  As  a  proof  of  this,  we  may  observe,  that  it  is  com- 
manded by  the  law  of  the  Indies,*  that  although  proprietors  who  have  aban- 
doned their  mines  should  apply  to  the  viceroys  or  presidents,  to  maintain 
their  right  of  possession,  by  granting  orders  that  the  mine  shall  not  be  liable, 
during  a  certain  time,  to  be  denounced  for  insufficient  working,  yet  the  ordi- 
nances of  the  new  code  shall  be  punctually  and  precisely  observed,  and  the 
appointed  term  of  four  months  shall  not  be  enlarged ;  such  being  the  most 
expedient  course  to  pursue. 

7.  We  have  watched  several  suits,  agitated  before  the  royal  audiency  of 
Mexico,  on  the  subject  of  the  denouncement  of  mines  for  insufficient  working, 
in  the  districts  of  Guanaxuato  and  el  Monte,  in  all  of  which  the  greatest  strict- 
ness was  observed  on  the  part  of  the  person  denounced,  in  establishing  the 
fact  of  their  having  been  kept  at  work  ;  and  on  the  part  of  the  person  mak- 
ing denouncement,  in  proving  that  they  had  been  insufficiently  worked,  dar- 
ing the  term  in  dispute.  In  a  suit  prosecuted  by  Don  Pedro  Romero  Ter- 
reros  against  the  Marquess  de  Yalle-Ameno,  on  thp  question  of  the  abandon- 
ment of  the  mine  of  San  Vicente,  in  the  mining  district  of  el  Monte,  which 
we  have  already  noticed,!  notwithstanding  that  the  marquess  had  obtained 
a  favourable  decree  from  the  viceroy,  acting  under  the  advice  of  an  assessor, 
the  audiency  allowed  the  matter  to  be  tried  before  them  in  the  second  in- 
stance, upon  an  allegation  by  Terreros,  that  the  mine  had  been  left  unworked, 
and  the  author  was  under  the  necessity  of  going  into  interrogatories  to  prove 
that  the  marquess  had  timbered  the  pit,  had  sunk  it  many  varaz^  had  driven 
a  level  and  air  shafts  to  habilitate  the  mine,  the  works  having  become  choked 
with  vapour,  and  had  also  done  many  other  acts,  not  merely  indicating  an 
actual  possession,  but  strictly  in  the  nature  of  working  ;  at  the  same  time 
arguing,  that  there  was  no  necessity  to  establish  these  facts,  the  ^ft  of  the 
mine  made  by  Don  Joseph  Bustamante  to  the  marquess,  in  January  1747, 
having  been  absolute,  and  having  been  ratified  by  the  antecessor  in  title  of 
Terreros,  in  November  1748,  and  July  1749,  between  which  times,  the  aban- 
donment set  up  by  Terreros  was  alleged  to  have  taken  place ;  and  subnutting 
Airther,  that  if  Terreros  could,  by  carrying  on  one  single  adit,  maintain  his 
right  to  86  mines  on  the  Vizcayna  vein,:^  San  Vicente  being  one  of  them, 
then  the  marquess,  as  a  partner  contributing  to  the  work  of  the  adit,  in  re- 
spect of  the  last-mentioned  mine  and  others  belonging  to  him,  must  also  be 

*  Law  6,  tit.  19,  book  4,  CoUectioD  of  the  Indies. 

t  See  chap.  16,  n.  20  and  21. 

X  This  priyelege  was  stipulated  for  by  Don  Joseph  Alexandro  de  Bnstamante,  and  was  con- 
ceded to  him  by  an  order  of  the  saperior  government  of  Mexico,  of  the  first  of  Jane,  17S9 ; 
and  after  his  death,  to  his  successor,  Don  Pedro  Komero  Terreros,  by  another  order  of  the 
same  saperior  gOTemmeot. 
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coDBidered  to  have  kept  that  mine  sufficiently  at  work,  agreeably  to  the  or. 
dinance  now  under  consideration,  and  to  a  conclusive  ordinance  of  Peru, 
which,  in  reference  to  the  keeping  mines  at  work,  declares,  that  this  purpose 
may  be  satisfied  by  dri^ng  adits,  which  it  makes  sufficient  to  prevent  the 
mines  from  being  denounced  as  insufficiently  worked.*  Together  with  seve- 
ral other  arguments  which  we  adduced  in  support  of  his  right. 

8.  Finally,  upon  the  evidence  being  considered,  the  marquess  obtained  a 
sentence  of  review,  confirming  the  decree  of  the  viceroy ;  and  Terreros 
having  demanded  an  authenticated  copy  of  the  proceedings,  that  he  might 
apply  to  the  council,  without  presenting  a  supplication  to  the  audiency,  the 
aud^ency  declared,  upon  the  petition  of  the  marquess,  that  their  decree  was 
to  be  considered  as  valid  and  definitive.  The  marquess  however,  having 
been  summoned  before  the  council,  the  authenticated  copy  of  the  proceed- 
ings having  been  laid  before  them,  on  the  part  of  Terreros,  and  the  petition 
of  the  fiscal  having  been  considered,  the  claim  of  Terreros  to  present  to  the 
council  the  supphcation  which  he  had  wsdved  presenting  to  the  audiency, 
was  dismissed ;  as  appears  from  the  order,  and  from  the  certificate  of  Don 
Pedro  de  la  Vega,  the  chief  clerk  in  the  office  of  secretary  to  the  council, 
dated  the  12th  of  August,  1758,t  and  ^ven  at  the  instance  of  the  Marquess 
de  Yalle-Ameno  and  his  heirs. 

9.  Whence  it  may  be  collected,  that  the  audiency  of  Mexico  enforces, 
with  great  strictness,  the  observance  of  this  ordinance,  concerning  the  keep- 
ing the  mines  at  work  ;  and  also,  that  in  the  opinion  of  the  audiency,  not 
only  the  raising  of  ore,  but  the  other  acts  proved  on  the  part  of  the  mar- 
quess, such  as  timbering,  draining  and  driving  a  level  or  air  shaft,  for-the 

*  Eflcalon.  Gazoph.  lib.  2,  p.  2,  cap.  1,  tit.  7,  concerning  mines  iniafficlentlj  worked.  Ord. 
9,  "  If  any  p«r8on  shall  possess  mines  opon  any  vein,  and  shall  driv^o  an  adit  to  the  rein,  so 
long  as  be  shall  work  the  adit,  it  shall  not  be  lawful  to  take  away  the  mines  from  him,  as  insuffi- 
ciently worked.  The  same  priTilege  is  granted  to  those  who  may  possess  mines  upon  such  rein, 
if  they  shall  contribute  to,  or  drive  such  adit  in  partnership."   • 

t  '*  I|  Don  Pedro  de  la  Vega,  a  member  of  his  majesty's  council,  his  secretary,  und  chief 
derk  in  the  office  of  the  secretary  to  the  council  and  chamber  of  the  Indies,  in  relation  to  the 
provinces  of  New  Spain,  do  certify,  that  after  considering,  in  the  council  aforesaid,  an  appeal 
presented  by  Don  Pedro  Romero  de  Terreros,  knight  of  the  order  of  Calatrava,  and  an  inhabi- 
tant of  the  city  of  Santiago  de  Queretaro,  in  New  Spain,  referred  to  the  council  by  order  of  his 
majesty,  and  praying  that,  for  the  reasons  therein  stated,  a  hearing  might  be  afforded  to  an  or- 
dinary supplication,  which  ought  to  have  been  prosecuted  before  the  royal  audiency  of  Mexico. 
Irom  a  sentence  of  review  passed  against  him,  and  confirming  another  sentence  to  the  same  ef- 
fect, pronounced  by  the  yiceroy  of  those  provinces,  in  a  suit  which  the  appellant  had  prosecuted 
against  the  Marquess  de  Yalle-Ameno,  concerning  the  property  of  the  mine  of  San  Vicente,  in 
the  mming  district  of  el  MontOf  in  the  jurisdiction  of  Pachnca,  in  the  provinces  aforesaid  : — it 
was  determined  (amongst  other  things),  on  the  18th  of  February  last,  upon  consideration  of 
the  above,  and  of  what  was  set  forth  by  the  fiscal,  that  the  aforesaid  appeal  of  the  above-men- 
tioned  Don  Pedro  Romero  Terreros,  could  not  be  admitted.  And  that  the  same  may  duly  ap- 
pear, I  hereby  give  the  these  presents,  pursuant  to  a  resolution  of  the  council  aforesaid,  of  the 
fifth  of  this  present  month,  at  the  instance  of  the  bdrs  of  the  aforesaid  Marquess  de  Yalle- 
Ameno.    At  Madrid,  12th  of  AprU,  1768." 
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purpose  of  habilitating  the  mine^  or  relieying  the  works  from  vapour,  would 
constitate  a  sufficient  working. 

10.  We  hare  also  a  remarkabte  precedent,  in  the  refusal  of  the  council 
to  admit  the  appeal  of  Terreros ;  which,  although  foreign  to  the  subject 
under  consideration,  is  yet  worthy  of  particular  notice,  for  the  instruction  of 
litigating  parties,  and  the  prevention  of  the  irregular  proceedings  to  which 
they  are  induced  to  have  recourse,  to  the  injury,  no  less  of  the  public,  than 
of  the  parties  concerned.  Amongst  the  statements  considered  by  the  coun- 
cil, were  the  representations  contsdned  in  the  petition  of  the  fiscal,  which, 
after  noticing  the  ordinary  remedy  of  supplication  to  the  audiency,  and  the 
extraordinary  remedies  of  second  supplication,  and  appeal  for  notorious  in* 
justice,  the  former  allowed  by  the  law,  and  the  latter  by  a  special  order,* 

*  Tbc  order  {auto  cusordado)  was  verbatim^  as  follows  :  "  The  coaccil  haTing  taken  into  con- 
iideratioo,  the  AboBet  practised  by  litigant  parties,  in  prosecuting  suits  before  the  avdiencies  and 
tribanals  of  the  kingdoms  of  Pem  and  New  Spain,  b/  interposing  appeals  to  the  conncil,  from 
the  determinations  of  those  conrts,  in  matters  of  every  description,  althongh  tliey  most  frequent- 
ly fail  in  establishing  any  circnmstances  to  justify  sach  a  course  ;  which  is  to  the  prejudice  of 
the  litigant  parties  and  of  the  public  interest,  is  derogatory  to  the  authority  of  the  tribunals 
sabordinate  to  the  council,  and  is  the  means  of  impeding  the  dispatch  of  the  more  important 
business  of  the  latter  tribanal ;— His  majesty,  after  considering,  on  ihe  25th  of  January  last, 
what  means  might  afford  a  oonvenient  remedy  for  these  evils,  has  been  pleased  to  reserve  that 
whenever,  from  this  time  forth,  any  person  or  persons  shall  resort  t6  the  extraordinary  remedy 
of  appeal  to  the  council,  on  the  ground  of  nullity  or  notorious  injustice,  against  any  proceed- 
ing which  shall  have  a  definitive  force,  or  against  a  sentence  executed  of  any  of  the  infesior  tri- 
banals of  this  kingdom  or  that  of  the  Indies,  the  party  who  shall  propose  to  makesncb  appeal, 
shall,  upon  merely  applying  for  an  order  to  have  such  proceedings  brought  up,  or  upon  present- 
ing the  same,  first  deposit  or  give,  legal,  plain  and  sufficient  security  (to  the  satisfactbn  of  the 
notary  of  the  chtimber  of  the  council,  and  upon  his  account  and  at  his  risk),  for  five  hundred 
ducats  velloriy  if  ihe  appeal  be  from  any  of  the  tribunals  of  these  kingdoms  subordinate  to  the 
council,  and  if  from  any  of  the  tribunals  of  the  Indies,  one  thousand  crowns  of  silver  ;  and 
that  unless  this  be  done,  the  council  shall  not  be  at  liberty  to  demand  the  proceedings,  nor  to 
admit  such  as  may  be  presented  to  them  ;  and  which  sum,  so  deposited  or  secured,  shall,  if  the 
sentence  against  which  such  appeal  for  invalidity  or  notorious  injustice  may  have  been  inter- 
posed, be  reversed  by  the  council,  be  returned  to  the  party  who  may  have  deposited  it ;  but  if 
confirmed,  shall,  as  a  punishment  for  his  termerity,  be  divided  into  three  parts  :  one  for  the  ex- 
chequer J  another  for  the  judges  of  the  audiency  or  tribunal,  against  the  sentence  of  which  the 
appeal  may  have  been  mterposed  ;  and  the  other,  for  the  psrty  against  whom  the  appeal  may 
have  been  presented ;  excepting  only  from  this  liability,  the  poor,  who  may  have  litigated  as 
such,  and  who  shall  prove  the  same  in  the  council,  which  latter  shall  give  security  on  oath,  and 
shall  be  liable  to  as  heavy  a  fine  as  it  shall  seem  fit  to  impose  on  them,  regard  being  had  to  Uie 
nature  or  importance  of  the  proceedings,  and  other  circumstances,  of  which  the  council  is  the 
best  judge.  That  no  appeals  shall  be  entertained  against  judgments  given  in  possessory  suits, 
of  whatever  nature  or  description  they  may  be.  That  it  shall  not  he  lawful  to  entertain  any  ap* 
peal  from  any  suit  depending  in  the  audiencies  of  the  Indies,  the  ultimate  determination  of 
which  ought,  under  the  special  laws  of  those  kingdoms,  to  proceed  exclusively  by  way  of  sec- 
and  supplication,  to  be  presented  to  the  chanikber  of  fifteen  hundred,*  in  the  council.  That  no 
appeal  shall  be  admitted  from  a  sentence  of  review  ordered  to  be  executed,  notwithstanding  any 


*  A  tribunal  of  appeal,  so  called  because  the  appellant  was  obliged  to  deposit  1600  Caatiliaa 
dobloi,  of  486  maravedis  each,  to  abide  the  event  of  the  suit — Drcmi^ 
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proceeded  to  observe,  ^^  That  the  application  could  not  be  admitted,  becaose 
"  the  favoar  of  the  prince  oaght  not  to  be  extended  to  a  party,  who,  havbg 
it  in  his  power  to  apply  to  the  ordinary  civil  law  remedy,  allowed  by  the 
laws  of  the  country,  has  chosen  to  waive  or  renounce  it,  as  had  been  done 
by  Terreros,  and  that  if  the  appeal  were  admitted,  the  greatest  inconveni* 
ence  would  ensue ;  that  every  one  would  aband<m  the  courts  of  first  in* 
stance,  and  the  ordinary  remedies  of  the  law,  and  would  have  recourse  to 
new  and  extraordinary  remedies,  tending  to  bring  the  superior  tribunals  into 
disesteem,  to  detract  from  the  authority  of  decbions,  which  ought  to  be  re- 
garded as  definitive,  to  prejudice  the  interests  of  the  public,  and  to  bring  ir- 
reparable injury  upon  che  parties  concerned  :''•  which  may  serve  to  indicate 
that  great  circumspection  and  attention  should  be  observed  in  preferring  ex- 
traordinary appeals,  on  the  ground  of  nulUty  or  notorious  injustice ;  and 
that  the  supreme  council  never  sanctions  the  unjust  means  resorted  to  by 
litigating  parties,  for  the  purpose  of  annoying  their  adversaries. 

11.  To  return,  from  this  important  digression,  to  our  proper  subject.  Hav- 
ing investigated  what  number  of  persons  must  be  employed,  and  what  de- 
scriptions of  labour  prosecuted,  to  constitute  a  sufficient  working  in  point  of 
law,  the  ordinance  proceeds  to  impose  the  penalty  of  forfeiting  the  mine, 
^^ipsofaetOy^  upon  leaving  it  insufficiently  worked  for  four  months  success- 
ively, ^'  and  that  he  shall  have  no  right  to  the  mine,  unless  by  making  re^s- 
try  thereof  anew,  and  going  through  the  other  proceedings  in  conformity 
with  these  ordinances."  Whence  it  may  be  inferred,  first,  that  if  the  owner 
abandon  the  mine  for  two  months,  then  work  it  for  two  months,  and  then 
again  abandon  it,  or  leave  it  insufficiently  worked  for  two  or  three  months 
more,  the  first  and  last  periods  cannot  be  added  together,  so  as  to  induce  a 
forfeiture  of  the  mine,  the  time  of  its  having  been  left  unworked  not  being 
continuous,  as  required  by  the  ordinance,  but  interrupted  ;  and  this  being  a 
penal  ordinance,  and  therefore  to  be  confined  to  the  cases  to  which  it  strictly 
applies.  That  which  is  continuous,  is  that  which  has*  no  interruption,  inter* 
▼al  or  intermission  ;*  time  is  said  to  be  continuous,  when  it  is  not  interrupted 

■applicatioB,  noless  tbe  parties  propoting  to  present  such  appeal,  shall  establish  before  the  coun- 
cil, that  thejr  have  applied  for  permission  to  present  a  supplication  against  soch  sentence,  and 
that  tbe  same  has  been  refased.  That  all  advooates  who  shall  sign  petitions  of  appeal  which 
maj  be  entertained  by  the  oonocil.  agreeabl/  to  what  is  before  provided  in  this  foyal  order,  upon 
the  understand iag  that  the  statemenU  which  they  contain  are  correct,  and  are  supported  by  suf- 
ficient facts  and  reasons  ;  and  likewise,  all  advocates  who  shall  appear  to  support  snch  peti- 
tions of  appeal,  shall  be  fined  in  snch  a  sum  as  shaU  be  deemed  reasonable  by  the  judges  who 
may  determine  them,  i^  in  the  proceedings  had  thereon,  the  contrary  should  be  shewn.  And 
likewise,  that  the  determinations  which  may  be  made  by  the  council,  upon  these  appeals,  shall 
be  enforced,  without  admitting  any  supplication  or  other  appeal  against  the  same.  Which  I 
communicate  to  you  by  order  of  the  council,  that  you  may  be  advised  of  what  will  be  required 
of  yon,  so  far  as  you  are  concerned.  Madrid,  24th  February,  1712  ^Don  Bernardo  Tiniu«n> 
de  la  Escaleia.—- Senor  Juan  Ortiz  de  Bracamonte." 
*  Calep.  TCrb.  eoitfmuus,  Thesour.  Ling.  Latin. 
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by  any  act  of  opposito  or  distinct  tendency*;  and  the  continuance  is  said  to 
be  ciyil  or  natural,  according  to  the  nature  of  the  act.  But  with  regard  to 
time,  there  is  no  such  thing  as  accumulation ;  five  and  five  in  philosophical 
understanding,  are  not  ten,  although  when  added  together  they  amount  to 
this  number.  He  who  has  been  a  novice  during  two  distinct  periods  of  six 
months  each,  cannot,  by  adding  them  together,  make  them  one  year,  so-  as 
to  entitle  him  to  profess ;  one  who  has  been  incarcerated  for  two  different 
periods  of  six  months,  cannot  claim  to  be  released  from  prison,  upon  the  alle- 
gation that  he  has  been  confined  one  continuous  year  ;  one  who  has  given 
shelter  to  a  banished  person  for  ten  days,  at  different  intervals  of  time,  is 
not  to  be  punished,  like  one  who  has  given  him  shelter  for  ten  days  continu- 
ously :  and  so  in  various  other  instances,  which  may  be  found  in  Angelus, 
Speculator,  Cuneus,  and  Avendaiio,  as  cited  by  Oarcia.'  If  therefore,  it 
be  established,  that  work  has  been  done,  although  at  intervals,  the  continu- 
ity of  the  term  of  four  months,  during  which  the  mine  may  have  been  left 
'  insufficiently  worked,  will  be  deemed  to  have  been  destroyed  by  such  inter- 
ruption, so  as  to  prevent  the  penalty  attaching.  And  in  practice  it  is  well 
known,  that  the  owners  keep  up  their  right  to  the  mine  by  working  from 
time  to  time,  until  they  find  it  convenient  or  practicable  to  apply  briskly  to 
the  prosecution  of  the  draining,  or  of  the  dead  works  ;  which  proceeds  on 
this  principle  of  alternately  taking  up  and  intermitting  the  work. 

12.  Notvrithstanding  this,  it  is  worth  while  to  consider,  whether  this  plan 
of  keeping  up  the  working,  by  opening  the  mine  a  day  or  two  before  the 
expiration  of  the  term  of  four  months,  and  proceeding  with  some  dead  work 
or  other,  is  not  a  fraud  upon  the  ordinances,  and  contrary  to  their  object ; 
for  the  mine,  so  far  from  being  improved,  remains  just  as  neglected,  and  just 
as  much  flooded  with  water  as  before  ;  the  sole  purpose  answered  being  that 
of  providing  a  cloak  to  shelter  a  miner,  and  to  prevent  denouncement.  And 
as  there  can  be  no  doubt  that  he  who  proceeds  in  opposition  to  the  spirit  of 
the  law,  notwithstanding  he  may  keep  close  to  the  letter,  is  guilty  of  a  breach 
of  the  law,  and  is  not  to  be  permitted  to  elude  its  penalties,  by  sheltering 

*  Garcia,  de  nobil.  glon.  IS,  n.  37,  et  gloss.  31    verb.  eoiKmutit,  a.  n.  1,  ibi :    "  Hoc  yerbum 

eontinwUf  aliqaando  dicit  contmaationem  dvilem,  aliqnando  nataralem;  palet  haec  dUtinctio  ez 

teit.  in  L.  continniiB,  ff.  de  TQrb.  oblig.  ibi :  "  Ut  tamen  aliqnod  momeDtam  nators  interrenire 

porait  ;"  et  mrsnm  ibi :  *'  Cetemm  si  post  interrogationem  alind  agere  ccsperit,  nil  proderit 

qnaniYis  eadem  die  spopondisset  f  et  d.  2,  ibi :  **  Quia  si  respiceret  so  nm  tempus^tunc  tein> 

pns  in  dnbio  deberet  intalligi  oontinauin  ;  pro  quo  est  Angelas,  in  L.  si  idem  cam  eod.  ff.  de- 

jurisd.  omn.  jad.  abi  quierit  atnxm  in  tempore  fiat  coacerratio,  et  decidit,  qaod  non  :  ponit  ex- 

emplom  in  eo,  qni  stetit  per  diversa  semestria  in  ordine  meadicantiam*  qnod  non  erit  professns ; 

et  qoi  stetit  in  carcere  eodem  modo,  non  dicitnr  stetisse   per  annam,  ai  enm  compleyit  per  inter 

valla,  at  sic  amore  Dei  debeat  relazari  ez  forma  statnii :  allegat  Specniator,  tit  de  slat,  mona- 

cbor.  ^.  1,  vers.  3S.  Berth,  in  L.  fin.  4>  qnotiee,  ff.  de  publican,  et   Goliehnnm  de  Caneo  ;  in  It, 

necnon,  ^,  si  qnis  sepins,  ff.  ez  qaib.  caos.  major.    Et  n.  6,  tradit  Aristotle,  lib.  3,  Metaph.  cap- 

9  ;  nbi  qaod  nnmeri  conaistont  in  individna,  sicati  species  :  ita  nt  qniiiqn«  et  qainqne  spocifice 

non  slot  doeem,  licet  eoaoervati  ad  sommam  decern  adsoendant" 
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himself  under  a  sophistical  interpretation  of  words,  according  to  the  cele- 
brated law  of  the  code  ;*  it  would  seem  that  the  penalty  ought  to  be  incurred 
bj  one  who  works  his  mine  for  three  days  only,  or  a  Uttle  more,  in  the  course 
of  the  year,  at  the  beginning  or  end  of  each  of  the  three  periods  of  four 
months ;  at  the  same  time  leaving  it  incumbered  by  water  and  otherwise 
neglected,  contrary  to  the  true  intent  of  the  ordinances,  his  only  view  being 
to  prevent  denouncement. 

13.  As  the  ordinances,  however,  have  made  no  further  provision  than  the 
above,  and  as  from  their  requiring,  to  make  the  penalty  attach,  that  the  mine 
should  be  left  insufficiently  worked  for  the  term  of  four  successive  months, 
it  follows  plainly,  tha^  the  efiect  of  the  penalty  may  be  avoided,  by  working 
for  a  few  dajs  at  intervals ;  and  nothing  remains  but  to  hope  that  the  legis- 
lature may  make  some  other  provision ;  although  the  precaution  is  sometimes 
taken,  under  circumstances  in  which  very  few  miners  would  be  desirous  of 
denouncing  the  mine,  even  if  left  completely  unworked.  It  is  part  of  the 
business  of  the  justice  to  visit  the  mines,  and  by  imposing  fines  and  penalties, 
to  enforce  their  being  worked,  according  to  the  ordinances ;  but  as  no  one 
comes  forward  to  insist  upon  this  being  done,  irregularities  are  permitted, 
through  the  negligence  and  unduid  connivance  of  the  justices,  to  pass 
unnoticed. 

14.  The  second  point  established  by  the  words  of  the  ordinance,  in  pro- 
viding that  by  leaving  the  mine  unworked  for  four  successive  months^  ^'  the 
person  to  whom  it  may  belong,  shall,  ipso  facto,  forfeit  it,"  is,  that  although 
the  person  who  has  lefc  the  mine  unworked  should  again  set  it  at  work,  before 
it  has  been  denounced  by  any  other  person,  yet  he  can  claim  no  title  to  the 
mine,  aad  any  other  person  may  denounce  it,  as  not  having  been  registered, 
and  as  merely  held  in  the  possession  of  the  party,  contrary  to  right ;  in  the 
same  manner  as,  under  the  ordinance  of  Peru,  when  a  mine  has  been  sold 
without  having  been  previously  sunk  to  the  depth  of  ten  estados,  it  is  liable 
to  be  denounced,  even  though  the  purchaser  be  at  work  upon  it ;  which,  as 
we  have  already  seen,  is  also  the  rule  under  the  law  of  Castile,  if  the  mines 
have  been  sold  without  being  sunk  to  the  depth  of  three  estados*  And  a 
party  in  actual  possession  of  a  mine,  not  having  been  registered,  is  liable, 
tinder  another  ordinance,  to  have  it  denounced,  and  to  be  charged  with  the 
penalty.^  And  as,  under  the  circumstances  last-mentioned,  the  party  has 
the  opportunity  of  registering  the  mine  before  any  one  else,  so  may  a  person 
who  has  forfeited  his  mine  by  leaving  it  insufficiently  worked.  But  his 
original  right  is  completely  cRvested,  and  as  it  were  annihilated,  not  a  vestage 
of  it  remaining  from  that  time  forth ;  so  much  so,  that  if  he  do  not  make 
regbtry  anew,  the  old  registry  will  avail  him  nothing,  being  lost  by  his  neg- 

*  L.  non  dabium,  5,  Cod.  de  legib. 

t  Chap.  16,  per  tot.  et  nam.  iln.  refertar  ordmat.  Feinvica. 

t  Chap.  5,  n.  17. 
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lecting  tho  work.  And  it  cannot  be  argued,  that,  re  integra,  the  delay  may 
be  purged,  for  this  rble  only  holds  where  the  law  has  made  no  provisions 
to  the  contrary ;  but  there  is  such  a  provision  in  our  ordinance,  the  wine 
being  declared  to  be  forfeited,  ipio  facio^  without  any  occasion  for  an  appli- 
cation to  the  judge.  The  point  may  be  aptly  illustrated  by  the  doctrine  of 
Acosta  (supported  by  various  texts  and  doctors),  in  regard  to  a  person 
taking  an  emphyteusis^  who,  if  he  do  not  pay  the  rent,  incurs  a  forfeiture.* 
The  penalty  of  the  law,  therefore,  cannot  be  avoided  by  any  proceetog 
whatever,  except  that  of  making* registry  anew. 

15.  And  such  a  provision,  is,  in  fact,  most  beneficial  and  desirable,  as  the 
miners,  acting  under  the  fear  of  this  most  reasonable  penalty,  will  be 
deterred  from  leaving  their  mines  unworked,  and  taking  them  up  again  at 
pleasure,  without  renewing  the  registry,  and  they  will  thus  be  stimulated  to 
carry  on  the  works  with  more  effect.  If,  then,  the  party  making  denounce- 
ment can  establish,  that  the  miner,  although  working  the  mine  at  the  time,  b 
nevertheless  doing  so  without  having  renewed  his  title,  and  that  he  has  pre- 
viously abandoned  the  working  for  four  months,  the  mine  must,  under  the 
express  terms  of  the  ordinance,  be  adjudged  to  the  party  having  made  the 
denouncement.  And  however  hard  this  may  seem,  such  is  the  express  law, 
and  it  is  material  to  the  public  interest  (which  depends  much  on  keeping  up 
the  working  of  the  mines,  and  enforcing  the  observance  of  the  forms  of  reg- 
istry) that  it  should  be  so.  By  neglecting  these  points,  therefore,  the  owners 
render  themselves  worthy  of  punishment ;  besides  they  cannot  possibly  set 
up  a  claim  to  an  interest  in  the  mines,  unless  they  choose  to  observe  the 
fornas  and  conditions  under  which  the  sovereign  has  been  pleased,  in  his 
munificence,  to  make  them  common.  And  as  the  acts  required  to  be  done, 
depend  solely  upon  the  proprietors  themselves,  they  cannot,  if  through 
carelessness  or  culpable  negligence  they  omit  to  perform  them,  be  admitted 
to  plead  an  excuse,  lest  abuse,  confusion  and  litigation  should  be  intro- 
duced, to  the  great  prejudice  of  the  public. 

16.  The  ordinance  excepts  the  cases  of  just  impediment,  that  is  to  say, 
war,  pestilence  or  famine,  to  the  intent  that  they  prevail  within  the  mining 
district,  or  for  twenty  leagues  around  and  no  further,  the  term  of  four 
months  shall  be  suspended  from  running.  Which  provision  is  an  addition  of 
the  new  code,  not  being  contained  in  the  40th  of  the  old  ordinances.    The 

*  AooBta,  de  priyii.  credit  reg.  1.  ampliat.  11,  n.  16,  17  et  18.  "Praeterea  his,  qon  mpra 
diiimns,  circa  empbjteDtam  et  aimilca  nonsoWentes  pensioncm,  adjiciendam  erit,  qood  prsBdicti 
in  commiisam  cadeot  qQantomyia  nulla  interpellatio  judicialis,  aat  extra jadicialia  interveniat  ; 
■am  tempore  a  jare  pnefioilo  decnrso,  causa  dominil  directl  in  concnrsa  potior  erit ;  etenim  dies 
interpellat  pro  homioe  ;  qaod  procedit  etiam  si  creditores  moram  pnrgare  velint,  et  pensionem 
■olyere."  Et  plaribas  citatis  proseqaitor,  ibi :  **  Qaia  nbi  dies  et  pcBna  obltgatiooe  adjicitnr, 
mora  dilni  noD  potest"  L.  magnam.  Cod.  de  contrah.  et  committ  stipal.  Pichard,  in  tract,  de 
mora,  ex  n.  69;  nbi  infinitos  citat  QofBu,  in  L.  88,  Taar.  n.  3.  Motienso,  in  L.  7,  tit  4,  lib.  6. 
Becop.  glosi.  8,  n.  2. 
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ground  of  the  exception  is  clear,  namely,  that  a  term  or  prescription  does 
not  run  against  a  person  under  impediment ;  the  time  during  which  the  im- 
pediment  continues  being  omitted  in  the  calculation,  according  to  the  ordi- 
nary rules  and  principles,  which  we  have  noticed  elsewhere.*  And  as  the 
penalty  is  enacted  agaibst  those  only,  who  negligently  omit  to  work  their 
mines,  whilst  the  omitting  to  do  so  in  time  of  pestilence,  famine  or  war,  is  no 
proof  of  negligence,  but  only  an  anxiety  for  the  general  safety,  it  follows 
that,  in  cases  of  this  kind,  as  no  blame  attaches,  the  penalty  does  not  take 
effect. 

17.  It  might  be  asked,  whether  any  other  impediments,  besides  those  of 
pestilence,  famine  or  war,  can  be  admitted  to  excuse  the  necessity  of  work- 
ing, or  to  suspend  the  running  of  the  period  of  four  months  ?  The  reply  is, 
that  none  such  can  be  admitted ;  for  the  declaration  of  the  law,  that  by  jast 
impediments  are  to  be  understood  war,  pestilence  or  famine,  is  evidently 
intended  to  convey  a  definition  and  limitation,  and  not  an  example  or  illostra. 
tion.     And,  upon  well  considering  the  matter,  it  will  be  seen,  that  under 

ft 

no  other  circumstances  can  there  be  a  difficulty  in  finding  so  small  a  number 
of  hands  as  four  persons.  Schism,  tumult  or  riot,  and  epidemic  sickness, 
may  be  reduced  to  and  are  included  under  one  or  other  of  the  above  three 
cases,  as  different  species  of  the  same  genus,  and  therefore  constitute  no 
new  description  of  impediment. 

18.  Minority  in  age,  absence  on  public  affiurs,  banishment,  and  other  cases 
privileged  by  the  civil  law,t  will  not,  nor  ought  to  authorise  the  maintaining 
a  right  to  a  mine  without  keeping  it  at  work ;  the  formality  in  the  latter  case, 
being  required  by  the  law,  and  being  a  condition  the  soveregn  has  thought 
proper  to  annex,  in  granting  the  right  of  property :  to  maintain  which, 
therefore,  on  the  part  of  the  subject,  it  is  absolutely  necessary  that  this 
indispensable  obligation  should  be  observed.  Nor  is  there  a  single  ordinance 
giving  any  privilege  of  exemption  from  this  rule  ;  but,  on  the  contrary,  they 
all  concur  in  urging  the  working  and  improvement  of  the  mines,  for  the  benefit 
of  the  crown  (in  respect  of  the  fifth  or  tenth  in  which  it  is  interested),  and 
of  the  state,  which  ought  to  be  preferred  before  that  of  individuals  ;  notwith- 
standing that  the  latter  may  wish  (disregarding  the  forms  of  the  law, 
which,  upon  the  very  fact  of  their  being  left  unworked,  divests  and  extin- 
guishes the  right  of  the  party  who  has  neglected  the  working),  to  maintain 
their  right  to  the  mines,  without  keeping  them  at  work. 

19.  It  follows  therefore,  that  neither  a  minor,  nor  any  other  privileged 
person,  can  demand  to  be  indemnified  against  the  lapse  of  this  period  of  four 
months.  For  re  inUgra^  that  is  to  say,  if  no  one  have  denounced  the  mine, 
he  may  make  registry  anew,  which  will  give  him  a  new  title,  under  a  new 
grant  of  the  law.     It  is  clear  that  the  law  allows  this  to  be  done,  for  it  says, 

*  Sm  cfaap.  16,  n.  10. 

t  Tit.  25,  p:irt.  8 ;  tot.  tit.  19,  part.  6;  tot.  tit.  Cod.  qoib.  non  obstet  long.  temp,  praserip. 
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that  bo  shall  have  no  right  to  it,  ^^  unless  bj  making  registry  thereof  anew, 
and  going  through  the  other  proceedings  in  conformity  with  these  ordinan- 
ces ;"  and  therefore  the  minor,  community,  church  or  other  party,  having 
the  ordinary  legal  remedy  of  making  registry  anew,  there  is  no  occasion  to 
have  recourse  to  the  extraordinary  one  of  restoring  the  mine/ 

20.  But  re  non  Integra^  that  is  to  say,  supposing  the  mine  to  have  beep 
denounced  by,  and  adjudged  to,  some  other  person,  in  the  form  prescribed 
by  the  88th  and  39th  ordinances ;  the  matter  cannot  be  restored  to  its  former 
plight.  First,  because  the  ordinance  excludes  every  remedy,  after  the 
matter  has  been  determined  in  the  mode  which  it  prescribes.f  Second) 
because  the  civil  law  never  gives  restitution  when  the  effect  would  be  to 
benefit  one  person  at  the  expense  of  another,  or  to  profit  the  one  by  the 
labour  and  toil  of  the  other. |  Third,  because  there  is  no  restitution  against 
an  infraction  of  the  precept,  even  of  an  individual ;  which  must  be  observed, 
to  give  a  right  to  any  entail  or  trust  founded  by  him  :  the  cause  must  there- 
fore be  the  same  with  one  who  infringes  the  f)recept  or  form  of  the  law. 
For  even  in  the  case  of  a  minor,  no  restitution  is  allowed  against  a  breach 
of  the  forms  or  conditions  of  the  law,  but  the  trust  will  pass,  by  virtue  of 
the  law,  to  the  next  in  order,  and  a  right  being  thus  acquired  under  the  ope- 
ration of  the  law,  no  restitution  can  be  allowed  in  opposition  to  it ;  as  is  shewn 
by  Larrea,  upon  the  authority,  of  Decius,  Micros,  Galdas  Pereyra  and  many 
others,  and  so  by  Garcia,  Covarrubias,  Felinus,  Pareja  and  others,  referred 
to  by  Ayllon.§ 

21.  As  the  law,  then,  extinguishes  the  right  t<>  the  mine,  for  the  non- 
observance  of  the  precept  to  keep  it  at  work,  and  the  mine  is,  by  the  ope- 
ration of  the  same  law,  made  over  to  the  party  who  denounces  and  works  it, 
having  previously  made  registry  according  to  the  ordinance,  the  restitution 
of  the  mine  would  prejudice  this  acquired  and  vested  right,  whilst  the  partj 

*  L.  in  coaasB,  ST.  de  minor.  *'Nain  si  com  muni  aaxilio  manUiu  sit,  non  debet  ei  tribai  extm- 
ordinoriam  remcdium." 

t  Chap.  IS,  ord.  38,  **  And  what  shall  be  so  determined,  shall  be  observed  and  enforoed, 
and  there  shAll  not  be  admitted  any  appeal,  supplication,  charge  of  noUity  or  iojastice,  or  other 
remedy  against  the  same.'* 

I  L.  18,  ff  ex  quib.  cojos  major.  "  Sciendam  est  qood  in  his  casibns  rettitationis  aaxiltan 
majoribus  damos,  in  qaibosrei  dantaxat  perseqaendi  gratia  qnsrantar:  non  cam  et  locri  facieodi 
ex  alterias  pcena  vel  damno,  aaxilinm  sibl  impertiii  desiderant.'*  L.  qood  si  minor,  \.  Scsvola, 
IT.  de  minor. 

\  Larrea,  Decis,  Granat.  dccis.  59, an.  12.  **In  qno  opinionnm  conflicta,  aenatns  restitntio- 
nem  esse  denegandam  decreyit;  ne  volantas  iostitotoris  primogenii  illodtftnr  :  et  contra  legis 
dispositionem  nulla  minor!  conceditur  restitutio,  nee  contra  implementum  conditionis  legalis,  nt 
ex  Decio,  cons.  161,  vers,  postremo,  L.  minoribus.  Cod.  debts  quib.  ut  indig.  L.  13,  tit.  7,  part 
6,  L.  11,  tit.  8,  lib.  6,  Keoop.  probayit  Mieres,  diet,  illat.  S,  n.  164;  et  ex  Gloss,  in  L.  exigendi 
Cod,  de  procnr.  et  ex  consilio  ejnsdem  Caldas  Pereyra,  in  L.  si  curatorem  habena,  n.  79,  Ten. 
4.  Gomez,  Yar.  resol.  cap.  14,  et  ibi  Ayllon,  n.  45.  Pareja,  de  edit,  instr.  torn.  2,  tit.  9,  resoL  5« 
ex  n.  5.  Cancer.  1,  p.  cap.  18,  n.  68.  Fachineo,  lib.  8,  cap.  49.  Coata,  lib.  S.  Select  cap.  4,  n. 
2,  et  apod  hos  innnmeri. 
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?rho  has  negligently  left  the  mine  unworked,  Trould  benefit  by  the  labour  of 
the  other,  and  malce  a  profit  out  of  the  loss  of  the  rightful  owner. 

22.  But  it  may  be  said,  perhaps,  iu  some  cases,  that  the  blame  of  the 
neglect  may  be  attributable  to  a  tutor,  steward  or  administrator.  If  this  be 
the  case,  then,  the  remedy  must  be  by  an  action  against  these  parties,  but  not 
by  a  restitution  of  the  mine,  and  an  expulsion  of  the  rightful  owner,  who  has 
acquired  a  property  in  it  by  the  operation  of  the  law,  and  agreeable  to  the 
forms  of  the  ordinances.  It  is  with  a  view  to  provide  for  a  case  of  this  kind, 
that  the  laws  of  Peru*  direct,  that  upon  the  death  of  the  proprietor  of  a 
mine,  his  executors  shall,  if  the  heirs  be  in  Spain,  sell  it,  like  other  landed 
property,  within  thirty  days  ;  having  it  first  proclaimed,  and  offered  to  the 
best  bidder,  and  remitting  the  money  to  Spain  ;  but  that  if  the  heirs  be  in 
Peru,  the  mine  shall  not  be  liable  to  be  denounced,  as  unworked,  within  five 
months ;  after  which,  it  shall :  and  that  if  the  executors  shall  not  perform  all 
that  is  above  directed,  they  shall  be  liable  to  make  good  any  loss.  By  force 
of  this  ordinance,  therefore,  the  mine  is  liable  to  be  denounced  for  insufficient 
working,  after  the  expiration  of  five  months ;  even  though  the  heirs  be  absent 
from  the  place,  and  be  they  under  what  circumstances  they  may — minors, 
or  of  full  age,  rich  or  poor :  and  an  executor  who  gives  occasion  to  the 
denouncement  of  the  mine,  by  leaving  it  insufficiently  worked,  or  who,  by 
Ins  default,  occasions  any  other  damage,  is  liable  to  make  compensation  ;  and 
therefore  a  tutor,  curator,  steward  or  administrator,  of  a  mine  belonging  to 
a  minor  or  other  privileged  party,  is  under  the  same  obligation  to  work  the 
mine ;  which,  in  case  of  his  default,  will  become  liable  to  be  denounced,  at 
the  end  of  four  months  ;  and  when  once  in  the  possession  of  a  party  who 
has  registered  it  anew,  restitution  can  no  longer  be  admitted. 

23.  We  say,  when  once  in  the  possession  of  a  party  toho  has  registered  it 
anew  ;  for  if  it  have  not  yet  been  adjudged  to  him,  and  he  have  not  yet  ex- 
pended money  or  labour  u{)on  the  mine,  it  is  equivalent  to  the  matter  being 
in  the  same  condition  :  and  we  should  not  hesitate  to  say,  under  such  circum- 
stances, that  a  person  under  age,  who  might  have  omitted,  from  want  of  re- 
flection,  to  keep  the  mine  at  work,  ought  to  have  it  restored  to  him,  no  in- 
jury being  thereby  done  to  the  person  claiming  to  have  the  mine  adjudged 
to  him  for  insufficient  working  ;  and  this  being  the  express  doctrine  of  the 
law,t  &nd  of  various  authors.  But  if  all  the  proceedings  have  been  gone 
through,  and  the  adjudication  be  concluded,  the  expenses  in  course  of  dis- 
bursement, and  all  the  previous  arrangements  made,  equity  will  not  permit  the 
original  owner  to  take  advantage  of  the  labour  of  the  other.    So  that  regard 

*  Ordinanoe  8,  tit  7,  concerning  mines  left  insnfficiently  worked :  Escalona,  Gazopb.  lib.  2, 
p.  J,  cap.  1,  pag.  117. 

t  L.  S,  tit  19,  p.  6,  L.  qood  si  minor,  §.  Scaevols,  ff.  de  minor,  Larrea,  decia  69,  n.  21  ;  abi 
refert  varba  Mierea,  et  tradit  Aeoatam,  in  L.  gallns,  §.  at  quid  ai  tantnm,  ff.  de  lib.  et  pottb,  p.  2, 
n.  49.    Covarr.  1,  Var.  cap.  6,  n.  7.    Caldas,  in  L.  li  caratorem,  verb,  lasia,  n.  47. 
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must  be  had  to  the  particular  circumstances  of  the  case,  and  restitution  must 
be  granted  or  refused,  as  the  judge  may,  in  his  discretion,  find  meet. 

24.  Neither  is  extreme  poverty  treated  as  a  sufficient  impediment,  to  au- 
thorise the  omission  to  work  the  mine,  or  to  prevent  the  penalty  of  forfeiture 
from  attaching  ;  notwithstanding  the  various  privileges  allowed  to  persons 
in  poverty,  on  account  of  their  wretched  condition.  For  the  ordinance  ex- 
pressly declares  that  this  penalty  shall  be  incurred,  not  only  by  those  who 
abandon  the  working  of  the  mines,  in  order  that  they  may  work  others,  but 
also  by  those  who  have  not  the  means  or  ability  to  work  them,  as  appears 
from  the  preamble,  ^*  and  they  do  not  work  them,  either  because  it  is  not  in 
their  power,  or  because  they  are  engaged  in  working  others  which  they  con- 
sider better.''  He  therefore,  who  cannot  afford  to  pay  for  keeping  them  at 
work,  must  seek  some  other  employment :  for  in  carrying  on  works  of  this 
kind,  money  is  every  thing ;  and  a  mine  will  always  require  a  mine. 


CHAPTER    XVIIL 

OF.THE  JUDICIAL  COURSE  OF  PROCEEDING  IN  THE  FIRST  AND  SECOND 
INSTANCE,  UPON  THE  DENOUNCEMENT  OF  A  MINE.— OF  THE  STRICTNESS 
REQUIRED  TO  BE  OBSERVED  IN  BOTH  INSTANCES,  ANY  OTHER  APPEAL 
BEING  DENIED  ;  AND  OF  THE  SENTENCE  OF  ADJUDICATION  OF  THE 
MINE. 

ORDINANCES    XXXVIH.    XXXIX. 

XXXYin.  Also,  we  ordain  and  command,  that  for  the  purpose  of  having 
any  mine  pronounced  or  <  eclared  to  have  been  insufficiently  worked,  the 
party  who  shall  come  to  denounce  it,  shall  appear  before  the  mining  justice, 
and  shall  make  the  denouncement,  wherein  he  shall  name  the  mine,  describe 
the  hill  or  place  where  it  is  situate,  and  upon  whose  boundaries  (if  any,)  it 
abuts,  and  set  forth  its  condition,  in  regard  to  depth,  and  whether  it  con- 
tain any  ore  or  not ;  and  it  shall  be  ascertained,  within  forty  days,  whether 
the  mine  have  been  left  insufficiently  worked  for  such  four  months,  the  par- 
ty being  summoned,  if  possible,  in  person,  or  at  his  house  (supposing  he 
have  one  at  a  mine  in  question  or  in  the  vicinity,  or  that  it  can  conveniently 
be  done,)  by  mentioning  it  or  making  it  known  to  his  wife,  or  servants,  or 
nearest  neighbour  or  neighbours,  so  that  it  may  come  to  his  knowledge  ;  but 
if  he  cannot  be  summoned  in  the  vicinity,  not  having  any  house  there,  as  is 
aforesaid,  then  by  edicts  and  proclamation  in  the  manner  hereafter  to  be  men- 
tioned. And  within  forty  days,  to  be  computed  from  the  day  on  which  such, 
denouncement  shall  be  made,  both  parties  shall  be  at  liberty  to  allege  and 
prove  such  matters  as  they  may  think  proper ;  and  the  cause  shall  be  deter- 
mined upon  what  shall  be  done  within  the  term  aforesaid,  without  any  other 
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teniunation  or  adjournment ;  and  if  snch  mine  shall  be  pronouxoed  to  ham 
been  insufficiently  worked,  then  it  shall  be  adjudged  as  such  to  the  afore- 
said  denouncer,  and  possession  thereof  shall  be  immediately  giyen  to  him, 
notwithstanding  any  appeal,  or  question  of  invalidity  or  injustice,  that  may 
be  interposed  or  raised  against  what  shall  be  so  pronounced ;  provided  the  paf- 
ty  aforesud,  to  whom  such  mine  shall  be  adjudged,  shall  be  obliged,  within 
the  term  of  three  months,  to  deepen  such  one  of  the  trial  pits  therein  as  he 
shall  think  proper,  and  to  make  it  three  estados  deeper  than  it  was  at  ihe 
time  of  his  making  the  aforesaid  denouncement,  and  for  that  purpose  it  shall 
be  measured  in  the  presence  of  our  mining  justice  ;  all  which  he  shall  do 
and  perform,  under  the  penalty  of  forfeiting  the  mine,  and  of  its  being  ad- 
judged to  any  person  who  shall  denounce  it,  subject  to  the  same  obligation 
and  penalty.  Provided  be  keep  an  account,  to  be  entered  in  a  book,  of  the 
ore  and  silver  which  may  be  raised  from  such  mine,  and  of  the  expenses 
which  may  be  laid  out  in  working  it,  by  the  day,  month  and  year  ;  and  that 
he  give  security  in  one  thousand  ducats,  that  if  he  be  yrorsted  upon  appeal, 
and  be  ordered  to  render  an  account,  and  make  satisfaction,  he  may  have 
the  means  of  doing  so,  and  may  do  so.  And  if  either  party  shall  consider 
himself  aggrieved,  he  shall  be  at  liberty  to  appeal  within  three  days,  and 
justice  shall  be  determined  and  done,  upon  what  shall  be  stated,  alleged  and 
proved  by  the  two  parties,  within  sixty  days,  to  be  computed  from  the  day 
of  denouncing  the  decree,  without  any  other  termination  or  prorogation ; 
and  what  shall  be  so  determined  shall  be  observed  and  executed,  and  no 
appeal,  supplication,  charge  of  nullity  or  injustice,  or  other  remedy,  shall 
be  allowed. 

XXXIX.  Also,  we  ordain  and  command,  that  if  it  should  happen  that 
any  mine  is  denounced  for  insufficient  working,  which  does  not  appear  to 
have  an  owner,  or  having  one,  he  should  be  absent,  and  it  should  not  be 
known  where  he  is,  or  he  should  be  in  some  place  where  notice  cannot  be. 
^ven  to  him  according  to  the  last  ordinance,  the  justice  aforesaid  shall,  on 
some  Sunday,  when  coming  from  mass  at  the  church  of  the  mines  afore- 
said, or  if  there  be  no  church  there,  then  at  that  of  the  nearest  town, 
where  there  shall  be  at  least  eight  persons  present,  cause  such  denounce- 
ment to  be  publicly  proclaimed,  that  it  may  be  known,  and  that  information 
thereof  may  be  given  to  the  party  to  whom  it  may  belong,  or  to  some  one 
who  may  answer  for  him,  in  order  that  he  may,  if  he  please,  come  forward 
and  make  his  defence.  And  such  proclamation  being  made,  a  transcript 
thereof  shall  be  affixed  on  the  principal  door  of  such  church,  so  as  to  appear 
publicly ;  and  such  proclamation  shall  be  made  on  two  other  subsequent 
Sundays  ;  so  that  altogether,  there  shall  be  three  proclamations,  on  three. 
Sundays,  and  the  copies  thereof  shall  be  affixed  as  aforesaid,  which  shall  be 
held  and  accounted  a  sufficient  summons,  in  like  manner  as  if  it  had  been 
made  personally ;  and  if  the  owner,  or  some  person  competent  to  resist  such 

41 
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denonncementy  shall  appear  pending  such  three  proclamations,  or  irithoi 
forty  days  from  the  first  of  them  being  made,  then  the  parties  being  heard, 
agreeably  to  the  preceding  ordinance,  justice  shall  be  d<»ie  ;  and  if  he 
shall  not  appear  within  such  term  of  forty  days,  or  before  the  prochunations 
shall  haye  been  made,  such  denouncer  shall  give  evidence  of  the  mine 
aforesaid  having  been  lefi^  insuffijciently  worked  during  such  term  of  four 
months  as  aforestud,  which  being  given,  and  such  forty  days  having  expired, 
the  mine  shall  be  pronounced  to  have  been  so  insufficientiy  worked,  and  shall 
be  adjudged  to  such  denouncer,  and  possession  thereof  shall  be  given  to 
him.  Provided  that  he  shall  be  obliged  to  sink  three  eitado9^  agreeably  to 
the  aforesmd  ordinances,  and  under  the  penalty  thereof.  And  if,  after  such 
forty  days  are  expired,  and  within  the  three  days  during  which  an  appeal  is 
allowed,  the  owner,  or  any  party  having  authority,  shall  appear,  he  shall  be 
at  liberty  to  appeal,  and  justice  shall  be  done,  agreeably  to  the  aforesaid 
ordbances. 


coirrEFrs  of  the  commentary  on  these  ordinances. 

1.  Id  piocnring  a  declaration,  that  a  mine  has  been  inanfliciently  worked,  the   jodicia] 

proceedings  commence  by  libel. 

2.  Of  Bummoning  the  party  denounced,  to  attend  the  investigation. 

3.  The  term  allowed  for  the  proceedings  is  forty  days  ;  and  it  cannot  be  extended. 

4.  Three  days  only  are  allowed  for  appealing.  The  appeal  can  have  a  devolutive*  effect 
only,  and  in  the  mean  time,  the  successful  party  must  select  some  trial  pit  or  other 
pit,  and  sink  it  three  estados :  must  keep  an  aoeomit,  and  give  security. 

6.  The  appeal  must  be  terminated  within  sixty  days,  and  no  further  appeal  is  admitted. 

6.  The  like  is  to  be  observed  in  case  the  defendant,  being  absent,  should  appear  and  ap- 

peal within  the  term  of  three  days. 

7,  8,  9  and  10.  Several  peculiarities  in  these  ordinances  and  in  the  method  they  prescribe. 
11.  Their  object  is. to  expedite  the  proceedings  as  much  as  possible,  in  order  to  promote* 

the  more  active  working  of  the  mines. 
IS.  The  rule  of  terminating  the  proceedings  within  sixty  days,  is  not  regarded  in  practice. 

13.  Whether  the  security  for  one  thousand  ducats,  which  is  to  be  given  by  the  denouncer 
when  victorious,  is  also  to  be  given  when  the  other  party  gains  the  cause  1  An- 
swered in  the  affirmative. 

14.  The  denouncer,  when  successful,  must  sink  to  the  depth  of  three  estados y  the  mine 
being  now  a  new  one,  and  the  rights  of  the  party  denounced  being  extinguished. 

15.  Of  the  account  to  be  kept  by  the  miner. 

16.  Of  the  course  of  proceedings  followed  in  Peru,  in  obtaining  a  declaration  that  a  mine 
has  been  insufficiently  worked 

*  "  The  saspensive  effect  is  the  cognizance  which  the  snperior  court  takes  of  the  sentenco  or 
decree  of  the  judge  a  quo,  or  inferior  court,  sospending  the  execution  of  it.  The  deoolwtwe  is 
the  cognizsnce  which  the  superior  court  takes  of  the  decree  or  senteoee  of  the  inferior,  vrithost 
OTSpending  the  execution  of  it."  Institutes  of  the  civil  law  of  Spain,  Ac  translated  by  L.  F.  C 
Johnstone,  p.  342,  note  12. ^TKuu. 
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COMMENTARY. 

1.  These  ordinances,  which  follow  the  41st  and  42d  of  the  old  ordinances^ 
regulate  the  course  of  proceeding  to  be  observed  judicially,  in  denouncing 
and  declaring  a  mine  to  have  been  insufficiently  worked.  In  the  first  place, 
the  denouncer  presents  a  libel  to  the  justice,  setting  forth  that  the  mine,  sit- 
uated in  such  a  hill  or  place,  abutting  upon  the  boundaries  of  certain  other 
mines  (if  any),  of  which  Titius  was  tho  possessor,  and  which  is  in  ruins, 
filled  with  water,  or  in  ore,  as  may  be,  has  been  left  insufficiently  worked' for 
more  than  four  successive  months,  whereof  he  is  ready  to  give  proof ;  and 
having  set  forth. so  much  of  the  evidence  as  is  sufficient,  he  prays  to  have 
the  mine  adjudged  to  him,  being  ready  to  sink  it  to  the  proper  depth,  and 
to  observe  all  the  other  provisions  of  the  ordinances. 

2.  Second,  the  justice  entertains  the  denouncement,  and  orders  the  depo- 
sitions to  be  taken ;  the  former  possessor,  against  whom  the  denouncement 
is  made,  being  summoned  (or  his  wife,  servants,  or  nearest  neighbour,  if  he 
be  absent,  but  in  the  vicinity)  ;  and  if  he  have  no  house,  and  his  place  of 
abode  be  not  known,  or  if  it  be  unknown  who  is  the  owner  of  the  mine,  then 
three  proclamations  are  to  be  made  on  as  many  distinct  Sundays,  in  the  pre- 
sence of  eight  persons  at  least,  and  notices  are  to  be  affixed  on  the  doors  of 
the  church  of  the  place,  or,  if  there  be  no  church  at  the  place,  then  of  that 
of  the  nearest  town,  that  it  may  come  to  his  knowledge,  and  that  he  may 
make  his  defence,  either  in  person,  or  by  an  agent  duly  authorised ;  and 
this,  as  we  have  observed  elsewhere,*  is  esteemed  a  sufficient  summons,  being 
expressly  made  so  by  the  39th  ordinance. 

8.  Third,  the  parties  are  to  be  heard,  and  to  prove  their  allegations  with 
regard  to  the  mine  having  been  Isufficiently  worked  or  otherwise,  within  forty 
days,  to  be  computed  from  the  date  of  the  denouncement,  which  term  is  not 
to  be  enlarged.  And  the  three  proclamations  must  be  made,  and  the  noti* 
ces  be  affixed,  within  the  same  term  of  forty  days.  And  in  the  case  above 
'mentioned,  of  its  being  unknown  who  is  the  proprieior,  or  what  is  his  place 
of  abode,  if  the  defendant  do  not  appear,  either  personally  or  by  some  agent 
duly  authorised,  proof  of  the  nune  having  been  left  unworked  must  be  given, 
within  the  same  period. 

4.  Fourth,  upon  the  expiration  of  the  forty  days,  judgment  is  to  be  pro- 
nounced ;  and  if  the  mine  should  be  declared  to  have  been  insufficiently 
worked,  the  other  party  is  to  be  as  liberty  to  appeal  within  three  days ;  but 
the  appeal  is  only  to  have  a  devolutive  effect,  and  possession  is  to  be  given  to 
the  successful  party,  notwithstanding  any  appeal  or  charge  of  nullity  or  in. 
justiae,  subject  to  three  obligations.  The  first,  to  sink  such  one  of  the  trial 
pits  or  other  pits  as  he  may  select,  to  the  depth*  of  three  eBtadoa,  within  the 
term  of  three  months  ;  for  which  purpose,  the  depth  of  such  pit  is  to  be 

*  Cbap.  10,  n.  9. 
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xneasared  before  the  justice,  at  the  time  of  the  adjudication,  under  pain  of 
forfeiting  the  mine,  if  omitted  to  be  done.     The  second,  to  keep  an  account, 
to  be  delivered  in,  if  he  should  be  unsuccessful  upon  appeal.    The  third  to 
give  security  to  the  amount  of  one  thousand  ducats,  to  the  effect  that  he  will 
render  an  account  in  the  aboye  event. 

5.  Fifth,  the  appeal  must  be  concluded  within  sixty  days  from  the}judg- 
ment  being  given,  and  what  shall  be  thereupon  determined,  shall  be  observed 
and  enforced  ;  and^no  appeal,  supplication,  charge  of  nullity  or  injustice,  or 
other  remedy  shall  be  allowed. 

6.  Sixth,  supposing  the  party  denounced  to  have  been  absent  during  the 
proceedings,  and  that  it  has  not  been  known  where  he  has  been  ;  if,  after 
the  proclamations  have  been  made,  and  the  notices  affixed,  the  insufficient 
working  established,  and  judgment  given,  he  should  appear  within  the  three 
days  allowed  for  appealing,  either  by  himself,  or  by  some  authorised  agent, 
he  will  be  at  liberty  to  do  so,  within  that  time  ;  the  judgment  however,  being 
executed,  subject  to  the  aforesaid  three  duties  of  sinking,  keeping  an  ac- 
count and  giving  security  for  one  thousand  ducats.  But,  as  declared  in  the 
last  paragraph,  no  remedy  is  to  be  allowed  against  the  sentence  pronounced 
thereupon. 

7.  Several  peculiarities,  meriting  observation  and  illustrating,  are  observ- 
ed upon  considering  these  ordinances.  First,  that  although  the  term  for  ap- 
pealing is  generally  five  days,*  yet  in  a  cause  concerning  the  insufficient 
working  of  a  mine,  the  appeal  must  be  made  within  three  days  from  the  sen- 
tence. 

8.  Second,  that  although  an  appeal  has  generally  both  effects,  yet  an 
appeal  from  a  decree  declaring  a  mine  to  have  been  insufficiently  worked,  and 
adjudging  the  same,  has  only  the  devolutive  effect. 

9.  Third,  that  the  time  for  trying  the  appeal  is  limited  to  sixty  days,  al- 
though more  is  allowed  in  other  suits. 

10.  Fourth,  that  no  appeal,  supplication,  charge  <^  nullity  or  injustice,  or 
other  remedy,  is  allowed  against  the  sentence  pronounced  on  the  appeal ; 
whereas*  it  is  usual  to  present  a  supplication  against  the  sentences  of  review 
of  the  royal  audiencies,  even  though  confirmatory  of  the  judgment  of  the  or- 
dinary judge. 

11.  All  these  restrictions  are  founded  on  the  great  importance  of  expedit. 
rng  the  suits  in  which  miners  are  concerned  ;  it  being  an  essential  object  to 
keep  the  working  of  the  mines  uninterrupted.  For  if  a  sentence  adjudging 
a  mine  for  insufficient  working,  were  not  csu'ried  into  effect,  it  would  remain 
unworkad  for  a  still  longer  time,  to  the  prejudice  of  the  public  and  of  the 
revenue ;  whilst  the  advantage  of  the  denouncer  and  the  denounced,  are 
alike  consulted  by  executing  the  decree,  and  giving  possession,  under  the 
security  of  one  thousand  ducats,  and  subject  to  the  obligation  of  rendering  an 

*  Law  1,  tit  IS,  book  4,  Collection  of  Caitile.    Car.  Philip.  5,  p.  ^.  1»  n.  IS. 
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account.    These,  then,  are  the  reasonable  grounds  on  which  the  le^ature 
has  deemed  it  right  to  abridge  the  ordinary  periods. 

12.  Notwithstanding  this,  the  observance  of  this  term  of  sixty  days,  within 
which  the  proceedings  upon  appeal  ought  to  be  terminated,  is  not  strictly  at. 
tended  to  in  practice,  either  from  the  nature  of  the  proceedings  themselves, 
or  from  the  parties  not  having  a  proper  regard  to  expedition,  or  from  the 
great  pressure  of  business,  which  is  dispatched  according  to  the  order  in 
which  it  stands.  The  business  relating  to  mines  is,  however,  generally  dis- 
patched in  the  audiencies  with  as  much  expedition  as  possible,  and  the  reiter. 
ated  injunctions  of  the  laws  and  ordinances  enforcing  the  speedy  dispatch  of 
the  causes  in  which  the  miners  are  concerned,*  as  being  of  great  importance 
to  the  public,  are  duly  attended  to. 

13.  Another  matter  demanding  consideration  is,  that  the  88th  ordinance, 
in  directing,  that  when  a  mine  is  pronounced  to  have  been  insufficiently  work- 
ed, and  is  adjudged  to  the  party  denouncing  it,  the  latter,  besides  taking 
possession  and  sinking  three  estado8y  shall  give  security  for  one  thousand 
ducats,  and  keep  an  account,  &c.,  does  not  provide  for  the  case  of  its  being 
declared  that  the  mine  has  not  been  left  insufficiently  worked  ;  whence  arises 
the  question^  whether  the  party  against  whom  denouncement  has  been  made, 
and  who  retains  possession  of  the  mine,  must  give  the  like  security,  and  keep 
a  like  account  ?  The  roply  to  which  will  be  in  the  affirmative,  for  the  rights 
of  the  plaintiff  and  defendant  are  upon  the  same  footing ;  and  as  the  ore  or 
{Mioduce  of  the  mine  is  the  object  in  question,  if  the  party  denounced  is  to  bo 
secured  against  the  event  of  the  sentence  being  reversed  on  appeal,  the  de- 
nouncer is  entitled  to  be  furmshed  with  the  like  security  against  such  an 
event.  The  security  given,  agreeably  to  the  law  of  Toledo,  by  the  plaintiff 
at  whose  suit  execution  is  levied,  upon  enforcing  a  decree  for  a  sale,  under 
the  executive  mode  of  proceeding,!  must  in  the  same  manner,  be  given  by 
the  defendant,  if  demanded,  upon  executing  the  decree  when  in  his  favour. 
And  as  the  appeal  has  not  the  suspensive  effect,  against  the  person  at  whose 
suit  execution  is  levied,  ^ving  security,  the  case  is  the  same  with  regard  to 
the  defendant  in  execution,  giving  the  like  security  ;  the  situation  of  both, 

*  Infr.  cap.  26,  obi  ex  tpsins  litera  commendatiir  celeritas  b  pauis  metallicomm.  Law  6, 
tH.  20,  book  4,  Collection  of  the  Indies. ''  *'  We  charge  and  command  onr  royal  aadienciet  to  dis- 
patch, and  cause  to  be  dispatched,  with  moch  brevity,  the  canses, 'suits  and  matters  relating  to  the 
miners  and  amalgamators,  which  shall  be  pending  before  them,  that  they  may  not  have  their  at- 
tention distracted  by  soits,  nor  have  to  make  long  journeys,  to  the  prejadice  of  the  works  of  their 
niinea  and  reduction  establishments." 

t  The  execntive  mode  of  proceedhig  is  a  process  by  which  execution  is  obtained  against  the 
property  of  a  debtor,  and  the  debt  levied  by  a  sale,  more  expeditiously  than  in  the  ordinary 
course  of  justice.  For  the  cases  in  which  it  may  be  had  recourse  to,  and  the  mode  of  prosecute 
ing  it,  see  Institutes  of  the  Civil  Law  of  Spain,  &c.  transited  by  L.  F.  C.  Johnstone,  p.  261.— 

JVant. 
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with  regard  to  the  suit,  being  the  same,  according  to  Hjppolitns,  Gutierres 
and  others,  cited  in  the  Curia^ 

14.  Another  observation  occurs,  in  reference  to  the  direction  of  the  38th 
ordinance,  that  such  trial  pit  or  other  pit,  as  the  denouncer  shall  think  fit, 
shall  be  sunk  three  e^tadoBj  for  which  purpose  it  shall  be  measured  in  the 
presence  of  the  justice  ;  and  which  shall  be  done  and  performed  under  p«dn 
of  forfeiting  the  mine,  and  of  its  being  adjudged  to  any  one  who  shall  de- 
nounce it.  Whence  we  may  perceive,  that  no  vestige  of  right  remains  in  the 
last  possessor,  no  tenth  part,  as  in  some  places  ;t  and  that  no  regard  is  had 
to  the  depth  he  may  have  previously  sunk,  nor  to  the  boundaries  he  may 
have  previously  set  out  or  fixed ;  and  therefore  the  new  possessor,  to  whom 
the  mine  is  adjudged,  must  sink  to  the  proper  depth,  and  set  up  his  fixed 
stake  upon  such  trial  pit  as  he  shall  so  bink,*  which  is  a  direction  well  worthy 
of  attention,  from  the  great  importance  of  preserving  the  identity  of  the  mine, 
and  of  its  fixed  stake. 

15.  These  ordinances  also  direct  that  the  miner  shall  keep  an  account,  to 
be  rendered,  in  case  he  should  be  worsted  upon  appeal.  But  as  the  question 
of  restoring  the  ore,  and  keeping  an  account,  is  involved  in  the  63d  and  64th 
ordinances,  where  the  subject  of  suits  concerning  the  possession  and  property 
of  mines  is  considered,  wQ  refer  the  reader  to  that  place.  ^ 

16.  With  respect  to  the  course  observed  in  Peru,  in  obtaining  a  declara- 
tion that  a  mine  haB  been  insufficiently  worked,  we  have  already  stated,  in 
the  last  chapter,§  that  it  must  have  remained  unworked  a  year  and  a  day,  the 
ordinance  which  gave  twenty  days  only,  having  been  altered ;  but  the  mode 
of  establishing  that  it  has  been  insufficiently  worked  for  a  year  and  a  day, 
remains  unaltered,  and  is  as  follows.  K  the  party  be  upon  the  spot,  he  is  to 
be  summoned  personally  ;  and  if  absent,  he  is  to  be  summoned  by  three  pro- 
clamations, one  to  be  made  upon  the  day  of  the  denouncement,  another  on  the 
fifth  day  after,  and  a  third  upon  the  ninth  day  after  that ;  and  the  evidence 
is  to  be  given  in  within  six  days  ;  upon  the  expiration  of  which,  the  cause  is 
to  be  determined :  so  that  the  whole  term  allowed  is  twenty  days. 

*  Cor,  Phil.  2,  p.  §,  21.  n.  4.    Law  2,  tit  21 ,  book  4,  Coll.  of  Caitile,  where  it  a^eld,  tbtt 
not  only  the  plaintiff,  bnt  the  defendant  also,  roost  giye  secnritjr ;  cap.  2,  de  mot.  pet 

t  Vide  sopr.  chap.  11.  n.  10  11  and  12. 
X  Infr.  chap.  23. 

•  Vide  sapr.chap.  17,  n.  2. 
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CHAPTER  XIX. 

OF  THE  DAMAGES  TO  BE  PAID  BY  THE  PROPRIETORS  OF  THE  MORE  EL- 
EVATED MINES,  THE  WATERS  OF  WHICH  FLOW  INTO  THE  LOWER 
MINES.— OF  THE  OBLIGATION  WHICH  ALL  MINERS  ARE  UNDER,  TO  KEEP 
THEIR  MINES  CLEAR  AND  FREE  OF  WATER;  THE  LOWER  ONES  NOT 
BEING  SUBJECT  TO  THE  SERVICE  OF  RECEIVING  THE  WATER  FROM 
THE  UPPER  ONES —IT  IS  THE  DUTY  OF  THE  JUSTICES  ANXIOUSLY  TO 
PROMOTE  THE  DRAINING.— A  DESCRIPTION  OF  THE  PITS  AND  ADITS 
USED  FOR  THIS  PURPOSE ;  OBSERVATIONS  ON  THE  GREAT  NUMBER  OF 
MINES  UNDER  WATER  IN  DIFFERENT  MINING  DISTRICTS. 

ORDINANCE  XL, 

Also,  forasmuch  as  it  might  happen  that  some  mines  might  be  flooded  by 
the  water  flowing  in  from  the  neighbouring  and  adjoining  mines  of  less  depth, 
by  which  means  the  working  of  such  deep  mines  might  be  brought  to  a  stand, 
and  the  proprietors  thereof  damaged : — We  command  our  administrator- 
general  and  district-administrators,  and  each  and  any  one  of  them,  that  they 
take  especial  care  to  visit  such  mines,  and  to  arrange  that  they  shall  all  be 
kept  clear  and  free  of  water,  and  be  worked  and  kept  up.  And  if  any  mine 
shall  be  damaged  by  the  water  of  one  or  more  other  mines,  our  administrator- 
general,  or  district-administrator  aforesaid,  shall,  upon  the  request  of  the 
party,  inspect  it,  and  shall  cause  two  persons,  named  by  the  parties,  and 
approved  of  by  him,  to  be  sworn  in  his  presence,  and  to  ascertain  the  damage 
and  expense  which  such  mine  may  require  (tema)  in  clearing  out  and  drain- 
ing ;  and  what  shall  be  so  ascertained,  the  mining  justice  shall  order *to  be 
psdd,  so  that  the  damage  may  cease,  and  the  working  be  proceeded  in  ;  and 
80  that  the  person  who  has  sustained  wrong  may  be  redressed. 


CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  This  ordinance,  directing  that  the  owner  of  a  more  elerated  mine  shall  make  amends 
for  any  damage  caused  by  the  water  flowing  into  a  lower  mine,  is  of  very  difficult 
construction. 

5  and  3.  The  lower  ground  being,  as  it  were,  naturally  liable  to  the  senrice  of  receiving 

the  water  from  the  upper  ground. 
4  and  5.  The  difficulty  in  the  ordinance  is  not  removed  by  the  suggestion,  that  it  is  to  be 
understood  to  apply  to  the  water  thrown  out,  and  which  has  been  submitted  to  human 
agency. 

6  and  7.  The  ordinance  justified,  by  the  consideration,  that  the  mines  are,  by  law,  to  be 

kept  drained ;  and  it  is  explained  as  applying  to  damage  caused  by  negligence  in 

regard  to  draining. 
8.  The  lower  ground  must,  in  general,  submit  to  receive  the  water  flowing  from  the  higher 

ground,  unless  where  there  is  some  law  to  the  contrary. 
».  The  situation  of  mines,  being  generally  in  hilly  ground,  renders  it  necessary  to  keep 

op  the  draining,  and  imposes  a  responsibility  on  those  who  neglect  it. 
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10.  These  damages  are  to  be  leTied,  Dot  upon  an  ex  officio  order  of  the  judge,  but  upoa 
the  application  of  the  party ;  and  are  to  be  estimated  by  sarreyors. 

11.  The  lower  mines  are  not  liable  to  the  service  of  reoeiving  the  water  from  the  higher 
ones. 

19.  It  is  the  duty  of  the  justioee  to  watch  anxiously  over  the  draining.    Of  the  advanta- 
ges which  would  attend  this  practice,  if  enforced. 

COMMENTABT. 

1.  The  rule  of  tiiis  ordinance,  and  of  the  43d  of  the  ordinanoee,  which  it 
follows,  directing  that  the  expenses  of  draining  off  the  water  which  flows 
into  a  deeper  mine,  firom  mines  of  less  depth  in  the  vicinity,  shall  be  esti- 
mated and  made  good,  it  would  seem  difficult  t'>  comprehend,  or  even  to 
reconcile  with  justice.  The  difficulty  consists  in  this,  that  the  lower  ground 
must  always  be  liable  to  the  service  of  receiving  the  water  which  flows 
naturally  from  the  higher  ;*  in  consequence  of  which,  the  action  for  remov* 
ing  or  relieving  from  the  effect  of  water,  does  not  hold  when  the  damage 
done  is  produced  in  the  natural  course,  but  only  when  confined,  or  let  down 
suddenly,  or  turned  into  some  new  course,  by  the  agency  and  operation  of 
man.f  And  this  is  confirmed  by  the  text  of  the  civil  law,  where  it  is  Isdd 
down,  that  the  lower  ground  must,  by  law,  by  its  position^  and  by  custom, 
be  subservient  to  the  higher.  | 

2.  This  is  also  proved  by  tiie  law  of  the  Partida^  which  declares,§  ^'  That 
notwithstanding  that  water  should  flow  from  an  inheritance  which  is  situated 
higher,  into  one  which  is  situated  lower,  or  stones  or  earth  should  be  earned 
down  by  the  action  of  the  water,  or  otherwise  (so  that  it  be  not  done  mali- 
ciously by  the  hand  of  man),  and  damage  should  ensue  ;  yet  he  to  whom 
the  inheritance,  which  is  situated  highest,  may  belong,  is  not  culpable,  nor 
bound  to  make  it  good." 

8.  The  authors  who  have  treated  of  services,  in  particular,  lay  it  down 
unanimously,  that  the  lower  ground  must,  as  a  natural  service,  receive  the 
water  from  the  higher  ground,  although  it  must  necessarily  receive  an  injury 
thereby,  unless  it  be  made,  by  the  agency  of  man,  to  produce  damage  which 
it  would  not  otherwise  cause ;  but  that  if  it  flow  naturally,  and  take  its 
course  unimpelled  by  any  external  agency,  nothing  wrong  attaches  to  the 
owner  of  the  higher  ground,  who,  being  guilty  of  no  fault,  cannot  be  made 

*  L.  1,  §.  22,  ff.  de  aqua  et  aqua  plnyia  arcend.  **  Semper  eoim  hanc  esse  serTitotem  inflerio* 
ram ,  praedioram  at  natnra  proflaentam  aqoam  excipiaat."  £t  $.  28.  **  Agri  natnrao  e«e 
serTaodam,  et  semper  inferiorem  soperiori  inaemM." 

t  Diet.  leg.  1,  ^.  1.  '^Haec  actio  toties  locum  bahet  qnoties  mann  opsre  facto,  agro  aqoa 
nocitara  eat,  id  est,  com  qais  mana  fecerit,  quo  aliter  flneret,  qoam  natnra  soleret,  si  forts 
immittendo  earn,  ant  roajorero  fecerit,  aot  Gitatiorem  ant  vebementiorem,  ant  si  comprimsndo 
redondare  effectt ;   qood  ai  natora  aqoa  noceret,  ea  actions  non  continetor." 

X  L.  2,  ff.  eod.  **In  samma,  tria  sont  p«r  qaes  inferior  locus  snpsrbri  ssrvit.  Lei^  Natina 
loci :  Yetoatss,  qua  asmpsr  pro  lege  babstnr,  miooandaroin  litiom  caosa." 

4.L.  14,  tit  82,  part  8. 
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liable  to  any  penally ;  as  may  be  seen  in  Cepola,  Pechio,  Lagimez^  and 
many  others.*  By  the  same  rule,  then,  there  shall  be  no  injustice  in  th^ 
lower  mine  receiving  the  waters  of  the  higher  mine  ;  nor  shall  that  circum- 
stance a£ford  any  ground  for  rendering  the  owner  of  the  latter  liable  to  the 
espenses  of  draining  the  former ;  the  damage  ari^ng^  not  from  any  fault  m 
his  part,  but  from  the  natural  constitution  of  the  ground. 

4«  Nor  is  there  any  ground  for  suggesting  that  the  ordinance  may  refer 
to  such  water  as  may  be  raised  through  the  pit,  by  means  of  machinery,  and 
thrown  off  into  the  neghbouring  mines,  although  such  a  direction  would  be 
very  proper.  For  the  ordinance  does  not  refer  to  such  water,  but  to  water 
finding  its  way  from  one  mine  to  another,  though  fissures  or  veins  beneath 
the  surface ;  whereas  the  water  which  is  drsuned  by  machinery^  does  not 
flow  from  one  mine  to  another,  but  is  raised  artificially,  and  thrown  oS  by 
the  draining  apparatus. 

5.  It  is  evident,  therefore,  that  the  ordinance  -  does  not  refer  to  the  water 

thsown  off  by  machinery,  but  to  the  subterranean  waters :  and  this  is  proved 
by  a  passage  in  Agricola,  from  which  the  ordinance  appears  to  have  beea 
taken.  It  is  there  said,  ^^  That  if  from  the  water  not  being  drawn  off  firom 
the  pit  of  any  mine,  situated  higher,  it  found  its  way  through  veins  or  fis- 
sures, into  the  pit  of  some  other  mine,  the  working  of  which  became  thereby 
impeded ;  then,  if  the  owners  made  application,  complaining  of  the  damage^ 
and  two  surveyors  declared  on  oath,  that  this  was  the  case,  he  who  had  been 
the  cause  of  such  damage,  forfeited  his  mine  in  favour  of  the  injured  party. 
In  other  places,  the  rule  was,  that  he  should  contribute  a  proportion  of  the 
expense,  to  make  amends  for  the  damage,  if  it  occurred  in  no  more  than  two 
pits  ;  and  if  he  did  not  do  so,  he  forfeited  the  mine.  But  by  draining  the 
inundated  works,  he  might  recover  the  right  to  his  mine."t  Whence  it  app 
pears,  that  neither  the  ordinance  nor  Agricola  refer  to  water  thrown  off  by 
machinery,  but  to  such  as  finds  its  way  through  subterraneous  veins  and 
channels ;  and  consequently,  we  are  still  pressed  upon  by  the  difficulty,  that 
as  no  blame  attaches  in  allowing  the  water  to  take  its  natural  course  from 
above  downwards,  so  neither  can  there  be  any  ground  for  the  penalty  of  for- 
feiting the  mine,  stated  by  Agricola  to  be  enforced  in  some  places,  nor  for 

*  Cepola,  tract.  2,  de  servit.  eap.  4,  n.  71  et  77.    Pechio,  de  servit  torn.  8,  cap.  9,  n.  118. 
LAganez,  de  fnict  part.  1,  cap.  6,  o.  80  et  89 ;  et  plurea  apud  eoi. 

t  Agricol  de  re  metal],  lib.  4,  pag.  64,lia.  8.  "  Prsterea,  qaoadam  si  aqaa  noD  exanclatt 
ex  altiori  alicnjoB  fodin»  pnteo.  per  veoan  aut  fibram  faodebatur  in  alteriaa  fodin»  patenm,  et 
labori  erat  impedimento  ;  tanc  domini  fodine  dam  nam  facientia  adibant  magistmm  metal- 
lomm,  et  ooncfnerebantar  de  damno,  qui  ad  puteoe  mittebat  duamriros  jaratoe  :  hi  si  ita  rem  se 
habere  oomperissent,  jna  fodiniB  damnam  dantis,  dominis  damnum  facientibtia  dabatur.  Bed 
moa  iste  qniboadam  in  locia  immntatos.  Fam  magister  mctallicoram  si  idipenm  de  dnobaa  pa« 
teb  compertam  habet,  dominos,  putei  damnam  dantis  jayet  samptam  ex  parte  sappeditare  dom* 
inis  pntei  facientis  damnam.  Qaod  si  non  fecerint,  tunc  eos  privat  jnre  fodine  :  contra  dOQliil'' 
joa  IbdiiMB  obtioenti  si  foftores  miaserint  in  opera,  et  aqasm  ei  pttteis  QxandaveriDt.'' 
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tiie  direction  of  our  ordinance,  that  the  draining  shall  be  pud  for,  the  dam- 
age stopped,  and  amends  made  to  the  injared  party. 

6.  Notwithstanding  the  above  remarks,  the  ordinance  may  be  shewn  to  be 
reasonable  and  just.  First,  becanse  by  the  rales  of  law,  all  the  mines  are 
to  be  bept  clear  and  free  of  water ;  for  which  purpose  the  justice  is  ordered 
to  exert  the  greatest  yigilance  in  inspecting  them  :  which  is  one  of  the  bur- 
dens the  sovereign  has  thought  proper  to  impose,  in  giving  his  subjects  an 
interest  in  the  mines,  and  to  which  mining  property,  and  the  owners  of  such 
property,  are  therefore  necessarily  subject  by  law.  And  it  is  to  facilitate 
this  object  of  drawing  off  the  water,  that  pits,  adits,  and  contrandnaSj  are 
made.  K  then,  the  owner  of  a  mine  of  less  depth  allow  it  to  fill  with  water, 
omitting  to  draw  it  off  by  the  pit,  and  the  water,  by  its  weight  and  pressure, 
.flow  into  and  inundate  the  deeper  mines,  he  is  doubly  culpable :  first,  in  not 
draining  his  own  mine  ;  and  second,  in  unjustly  causing  the  inundation  of  an 
adjoining  mine,  and  thereby  preventing  its  works  from  being  continued ;  and 
it  is,  consequently,  just,  that  he  should  be  made  liable  to  pay  the  expenses 
of  draining,  which  is  a  less  punishment  than  the  forfeiture  of  the  mine,  stat- 
ed by  Agricola  to  have  been  sometimes  imposed. 

7.  Second,  because  neither  Agricola  nor  the  ordinance,  blame  nature  for 
making  the  water  descend  by  its  gravity  from  above  downwards  ;  neither  do 
ihey,  in  fact,  refer  to  water  proceeding  from  snow,  springs  or  rain,  indepen- 
dent of  human  agency,  which  is  an  inevitable  evil :  what  the  ordinance  says 
is  this ;  ^*  And  if  any  mine  shall  be  damaged  by  one  or  more  others ;"  that 
is  to  say,  by  water  allowed  to  collect  together,  and  which  the  owner  does  not 
drain  off,  as  he  is  in  duty  bound  to  do.  And  Agricola  expresses  himself 
still  more  plainly,  "  Si  aqua  non  exanclata  ex  altiori  alicujus  fodinse  puteo, 
&c. ;"  that  is  to  say,  if  water,  which  has  not  been  drawn  off  as  it  ought  to 
have  been,  shall  inundate  the  adjoining  property,  the  injury  to  the  owner 
must  be  redressed,  by  paying  him  the  expense  of  the  draining,  so  as  to  rem- 
edy the  damage  of  which  the  other,  by  not  draining,  was  the  culpable  cause. 

8.  Third,  because,  although  water  descending  naturally  from  the  higher 
ground,  must  necessarily  be  received  by  the  lower ;  yet  this  is  to  be  under- 
stood only,  when  there  is  no  agreement  or  law  to  the  contrary,  as  is  proved 
by  Cepola,  from  various  texts,*  one  of  which  sets  forth,  that  property  is 

*  Cepola,  de  genrit.  rost  pried,  tract.  2,  n.  71,  ibi :  "  Qusro  nnnc  de  alia  qnestione  quoti- 

diana.    Aqaa  ex  fnndo  mco  fioperiore  descendit  ad  taitm  inferiorem,  et  innndat  totom  fandnm 

tuum,  ex  magna  abnodantia  aqnanim.    Qnieritiir  de  doobus.    Primo  :  nnmquid  ego,  qni  sam 

domiDas  fundi  superioris,  cogar  retinere  aqaam  in  fnndo  meo,  puta  fadendo  foBsani  et  aggeret, 

et  in  eo  aqnam  recoUigendo,  ne  diecnrrat  ad  fundnoi  tnum  ?    Circa  qun  dicaa,  imprimis,  tria 

esse  consideranda  :  primnm  legia  conTentio,  nt  ai  aliqna  interrenit,  ilia  sit  servanda.    L.  1,  f. 

deniqne;  L.  2,  ff.  de  aqua  pluy.  arc.  L.  1,  §.  si  convenerit.  ff.  deposit  et  aliis."    £t  sab  eod. 

IL  in  fin.  ibi :  ^*  Qnando  interrenet  de  retinenda  in  snperiori,  ne  descendat  ad  inferiorem,  Tel  de 

mittenda  in  fnndum  inferiorem,  dicae  illam  conventionem  ease  servandam,  ct  per  earn,  serritn- 

tem  imponi,  diet  L.  1  et  2,  ff.  de  aq.  plnv.  arc.  L.  semper,  ff.  de  reg.  jwr." 
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made  subject  to  different  laws  and  obligations,  according  to*  circmmstances, 
and  that  when  none  such  are  imposed  by  law,  thej  must  operate  according 
to  the  course  of  nature  ;•  but  that  if  there  be  any  express  direction  or  law, 
the  property  becomes  thereby  liable  to  a  service.  Whence  Cepola  infers,! 
that  if,  by  any  law  or  agreement,  the  owner  of  the  higher  ground  has  be- 
come liable  to  the  service  of  keeping  in  the  water,  or  the  owner,  of  the 
lower  ground,  to  that  of  receiving  it,  each  of  them  respectively,  is  bound  to 
clear  off  the  water,  and  to  secure  the  dams,  agreeably  to  the  common  rule, 
that  he  who  is  bound  to  perform  any  particular  thing,  is  also  bound  to  go 
through  all  the  means  necessary  for  accomplishing  it ;  and  that  he  who 
wills  the  consequent,  must  also  will  the  antecedent.  As  then  it  is  a  provi- 
sion of  the  law,  that  all  miners  shall  keep  their  mines  drained  and  clear  of 
water,  that  they  may  be  enabled  to  proceed  with  their  own  works,  and  may 
not  impede  those  of  their  neighbours,  they  become  liable,  in  complying  with 
this  rule,  to  the  obligation  or  service  of  clearing  and  carrying  off  the  water 
from  their  own  mmes,  and  they  will  be  guilty,  if  they  allow  it  to  remain,  of 
a  great  wrong,  in  allowing  their  own  mines  to  fill  with  water,  and  of  a  much 
greater,  in  causing  the  inundation  of  their  neighbour's  mine. 

9.  Fourth,  because  the  very  situation  of  the  mines  calls  for  some  law  or 
regulation  with  respect  to  drainage  :  for  they  are  generally  found  amongst 
hills  and  mount^uns,  some  in  high  ground,  others  in  low,  and  the  water 
usually  takes  its  course  freely,  through  all  the  mines  upon  the  same  vein. 
Such  then  being  the  state  of  things,  were  the  owner  of  the  lower  nunc  bound 
to  receive,  and  to  draw  off  at  his  own  expense,  all  the  water  from  the  higher 
ones,  which  would  flow  to  him  if  not  drawn  off  through  their  pits,  he  would 
be  doubly  injured ;  first,  in  his  works  being  impeded  ;  and  second,  in  being 
made  liable  to  the  expense  of  draining.  The  ordinance  proceeds  with  great 
equity,  therefore,  in  making  the  owner  of  the  higher  mine  liable  to  the  ex- 
penses ;  for  after  all,  no  recompence  is  made  for  the  damage  sustained,  in 
consequence  of  the  works  being  impeded,'  contrary  to  the  laws,  which  always 
urge  the  keeping  up  the  works  in  an  active  tndn,  and  which  provide 
(amongst  other  things,)  with  a  view  to  tins  important  end,  that  mines  shall 
be  drained  by  means  of  pits,  adits  or  contraminaSy  directmg  that  such  works 
shall  be  executed  wherever  circumstances  will  admit  of  it;  and  even  ])er- 
mitting  adits  and  cantraminaa  to  be  driven  by  individuals,  independent  of 
owners  of  the  mines,  as  will  be  mentioned  in  the  proper  place.^ 

*  I«.  1,  §.  23,  ff.  de  aq.  play,  arc,  *'  Deniqae  ait  conditionibos  agroram  qnasdam  leges  esse 
dietai.    Si  tamen  lex  non  sit  agro  dicta,  agri  natoram  ease  serrandam.** 

t  Id.  abi  prox.  n.  72.  "  Sed  dabitare  potest  si  simpliciter  est  imposita  seiritas,  ut  saperior 
Tidnni  teneator  retinere  aqnam  in  fundo  suo.  vel  quod  inferior  teneatnr  fossa  earn  recipere, 
nunqnid  ^operior*  vel  inferior  teneator  pnrgare,  vel  aggeres  facere,  ant  munire  %  £t  yidetnr, 
qaod  no :  quia  qui  tenetnr  ad  nnam,  tenetnr  ad  omnia  per  qnss  pervenitor  ad  illad.  Qui  per- 
mittit  conaeqoena,  videlnr  permittere  neeesaario  antecedens,  &e." 

t  Tide  infr.  chap.  26,  n.  26. 
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10.  Hnvitag,  by  these  arguments,  overcome  the  difficulty  irLtch  at  first 
itarfled  us,  it  is  clearly  established,  that  the  damage  caused  by  the  overflowing 
of  the  water,  must  be  estimated  and  paid  for ;  but  this  is  not  to  be  done  ex 
wfffieio^  but  upon  the  application  of  the  party.  For  if  he  remain  silent,  and 
make  no  application,  but  carry  on  the  draining  himself,  he  must  be  con- 
sidered to  have  waived  his  right.  If,  however,  he  demand  to  be  compen- 
sated for  the  damage,  the  justice  must  have  an  inspection  made,  and  must 
determine  the  amount  of  tiie  damage,  upon  the  estimate  of  two  surveyors 
upon  oath ;  which  damage  he  shall  command  to  be  promptly  paid,  agreeably 
to  the  spirit  in  which  causes  of  this  kind  are  conducted,*  the  injury  being 
such  as  requires  an  instant  remedy.  And  in  determining  the  amount  which 
will  K\t\j  cover  it,  must  be  estimated  by  experienced  surveyors ;  that  is  to 
say,  the  quantity  of  water  is  to  be  computed,  by  comparing  the  state  of  the 
mine  beforo  and  after  the  flowing  in  of  the  water,  the  expense  required  to 
draw  it  off  being  estimated  according  to  the  breadth  and  depth  of  the  space 
the  water  occupies ;  wherein  the  practice  of  the  district,  as  pursued  by  other 
miners,  in  the  course  of  their  draining,  is  the  only  rule  to  be  observed. 

11.  From  this  ordinance,  and  the  rule  it  enforces,  it  follows ;  that  the  in- 
ferior mines  are  not  liable  to  the  service  of  receivmg  the  water  from  the 
higher  mines,  but  that,  on  the  contrary,  by  allowing  the  water  to  flow  into 
the  lower  mines,  an  injustice  is  done  to  their  owners,  by  impeding  the  weeks, 
and  diminishing  their  profits,  for  which  compensation  ought  to  be  made» 
And  that  all.  the  mines,  whether  higher  or  lower  in  situation,  must  be  kept 
drained  by  their  owners,  this  service  being  imposed  by  the  law.  But  the 
liability  of  the  miner  to  allow  a  passage  for  the  works  of  dridnage,  bom 
ether  mines,  is  a  service  of  a  distinct  kind,  of  which  we  shaU  speak  when 
treating  of  contranwnoi^  and  is  so  &r  from  being  injurious  to  the  mines 
through  which  a  passage  is  allowed,  that  it  is  rather  an  advantage,  in  &ci- 
litaiing  the  draining  of  the  latter,  and  the  freeing  them  from  rubbish.f 

12.  It  follows  also,  that  it  is  incumbent  upon  the  mining  justices  to  visit 
the  mines  in  their  respective  districts,  and  to  make  arrangements,  so  that 
they  shall  all  be  kept  free  from  water,  in  order  that  they  may  be  kept  reg- 
uhrly  at  work.  Did  the  chief  alcaldes  zealously  urge  this  object,  and  pro- 
mote regular  works  of  drainage,  much  injury  might  ahnost  insensibly  be  pre- 
vented, and  we  should  no  longer  have  to  witness  the  abandonment  of  many 
mining  districts,  which,  although  now  overwhelmed  with  water,  have,  in  their 
time,  yielded  riches  to  an  incalculable  amount.  And  were  the  visits  they 
make  directed  to  this  important  object,  they  would  be  attended  with  much 
advantage;  instead  of  siarving,  as  at  present^  rather  aa  a  pretext  for  exto^ 
tioii)  than  an  incentive  to  labour. 

lft»  ubi  flip.  a.  5.  f  Vide  cbtp.  2$,  throvgfaoat 
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CHAPTER   XX. 

OF  THE  RUBBISH  HEAPS  OP  MINES,  AND  OP  GIVINGS  WAY  IN  THE  WORKS 
*bF  MINES.— OF  THE  PILLARS  OP  SUPPORT,  TIMBER- WORK,  PITS  AND  CIS- 
TERNS.—OF  THE  ACTIVITY  WITH  WHICH  THE  JUSTICES  SHOULD  PRO- 
MOTE THE  CONSTRUCTION  AND  PRESERVATION  OF  THESE  WORKS. 

ORDINANCES  XLI.  XLVI.  LXXIV. 

XLI.  Also,  we  ordain  and  command,  that  persons  who  shall  hold  or  work 
any  mine  or  mines,  shall  be  obliged  to  keep  them  clear,  and  timbered  in  such 
manner  that  they  shall  not  fall  in  nor  become  choked ;  leaving  in  such  mines 
as  shall  produce  ores  of  the  quality  of  a  marc  and  a  half,  or  under,  per- 
qainlal  of  silver-lead,  such  bridges,  strengthenings  or  supports  (tetteroi)^  aa 
may  be  proper  for  their  security  and  permanence  ;  and  such  mines  as  shall 
produce  ores  of  better  quality,  shall,  besides  the  above,  be  very  thoroughly 
lined  and  secured  with  good  timber ;  and,  in  case  of  the  contrary,  the  justice 
of  such  mine  shall  cause  the  work  to  be  performed  at  the  expense  of  the 
mine  owners.  And  in  order  that  this  may  be  done  and  performed  in  man- 
ner aforesaid,  our  administrator-general,  or  district-administrator,  is  to  ob- 
serve, and  shall  observe,  particular  care  in  visiting  and  causing  such  mines 
to  be  inspected,  taking  with  him  persons  who  understand  the  subject,  that  he 
may  make  such  provision  as  may  be  requi»te,  as  is  mentioned  in  this  and  the 
last  ordinance. 

XLYI.  Also,  we  ordain  and  command,  that  no  person,  in  working  or  digging 
his  mine,  shall  be  at  liberty  to  throw  the  earth  which  he  may  raise  from  such 
mine,  upon  the  mine,  or  within  the  pertenencia  of  another  proprietor,  under 
the  penalty  of  ten  ducats  for  every  time  he  shall  do  so,  to  be  applied  as  afore- 
said. And  the  mining  justice  shall,  whenever  the  party  may  require  it  of 
bim,  cause  such  earth  to  be  removed  and  cleared  from  such  pertenencia^  at 
the  expense  of  the  party  who  may  have  thrown,  or  directed  it  to  be  thrown 
there,  notwithstanding  any  appeal,  or  charge  of  nullity  or  injustice,  that  may 
be  interposed ;  but  each  person  is  permitted  to  carry  out  the  earth  from  his 
znine  through  any  pertenencia^  provided  that  such  earth  be  deposited  out  of 
the  range  of  such  pertenencia. 

LXXIV.  Also,  forasmuch  as  we  are  advised,  that  much  inconvenience 
arises  from  sinking  pits  in  mines,  very  near  each  other  at  the  surface,  and 
likewise  from  sinking  them  continuously,  without  making  any  landing- 
places  ;  not  only  in  regard  to  their  permanence,  but  also  because  they  can- 
not be  worked  or  drained  conveniently ;  for  a  remedy  hereof,  we  ordwn 
and  command,  that  when  from  henceforth  any  new  mine  shall  be  discovered, 
tbe  pits  continued  shall  be  made  ten  varaB  from  each  other,  and  each  pit  shall 
be  fourteen  estados  in  depth ;  and  if  they  shall  have  to  be  sunk  deeper,  an 
excavation  or  recess  (ndneta^y  shall  be  made,  before  sinking  any  deeper  ; 
{torn  wluch  the  next  pit  shall  be  formed.    But  forasmuch  as  in  many  places. 
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circumstances  will  not  admit  of  this  arrangement  being  adopted ;  in  such 
cases,  what  shall  appear  in  the  opinion  of  the  administrator  of  the  district, 
and  of  other  miners  who  shall  understand  this  matter,  to  be  most  conyenient, 
shall  be  done. 


CONTENTS  OF  THE  COMMENTARY  ON  THESE  ORDINANCES. 

1.  Subject  of  these  ordinances. 

2.  The  rubbish  heap  of  one  must  not  incommode  another. 

3.  It  should  be  on  the  surface  of  the  mine  ;  but  is  sometimes  permitted  to  be  made  within. 

4.  The  justice  ought  to  inspect  the  timber-work  and  supports  of  the  mines  ;  but  they  ne- 

glect to  do  so  :  in  consequence  of  which,  the  lives  of  the  workmen  are  endangered, 
and  the  interests  of  the  public,  and  of  the  revenue,  prejudiced ;  they,  therefore,  be- 
come responsible  for  these  evils. 
5  and  6.  Of  the  form  of  the  pillars  of  support,  and  their  use. 

7.  Of  the  distance  and  thickness  of  the  pillars. 

8.  The  object  of  lining  the  pillars  with  timber,  is  to  prevent  their  being  destroyed  by  the 

ore  being  stolen.  They  should  be  covered  with  the  rubbish,  or  guards  should  be 
placed  there  to  watch  them. 

9  and  10.  It  is  a  great  outrage  to  out  away  the  pillars,  and  the  justice  cannot  give  per- 
mission to  do  it ;  but  should  anxiously  watch  over  the  subject. 

11.  A  licence  cannot  be  given  to  remove  the  pillars,  even  upon  condition  of  substituting 
timber  or  stone  in  their  place. 

13,  13  and  14.  What  ought  to  be  done  if  they  be,  in  fact,  removed. 

15.  It  is  within  the  ordinary  jurisdiction  of  the  courts,  to  punish  for  the  removal  of  the 
pillars.    A  royal  order  in  support  of  this  opinion. 

16.  Some  mines,  forming  natural  vaults,  do  not  require  pillars. 

17.  The  depth  of  the  pits,  and  their  distance  from  each  other,  are  left  to  the  judgment  of 
the  surveyors. 

18.  It  is  important  that  cisterns  should  be  made  to  receive  the  water,  and  conduct  it  to  the 
pit. 

10.  They  ought  not  to  be  cut  away,  even  though  the  mine  become  barren  ;  nor  should 
the  judges  omit  to  punish  such  an  act. 

20.  Commendations  bestowed  upon  those  judges  who  exert  particular  activity  in  this  res- 
pect, and  likewise  in  punishing  the  fault  of  cutting  away  the  pillars  of  the  mine,  or 
allowing  it  to  fill  with  water. 

COMMBNTABY. 

1.  Of  these  three  ordinances,  the  41st  agrees  with  the  44th,  and  the  46th 
•with  the  50th,  of  the  old  ordinances,  but  the  74th  does  not  follow  any  other 
ordinance.  They  all  look  to  the  permanence  and  security  of  the  mines. 
The  object  of  the  46th,  is  to  prevent  rubbish  from  being  thrown  out  upon 
the  mine  of  another ;  of  the  41st,  to  ensure  the  strengthening  of  the  mines 
internally ;  and  of  the  74th,  to  regulate  the  arrangement  of  the  pits  and 
landing-places  in  the  best  possible  manner,  according  to  the  judgment  of  the 
justice,  and  of  experienced  persons. 

2.  As  to  the  first  point,  it  must  be  remarked,  that  although  the  ordinances 


MINES  AND  MINING.  336 

haye  made  the  mines  liable  to  yarioua  services,  yet  they  do  not  intend  that 
they  should  be  burthened  with  the  mbbish  from  other  mines,  lest  they  should 
fall  in  and  be  destroyed ;  their  intention  being,  that  each  miner  should 
make  his  rubbish  heap  in  some  convenient  place,  not  upon  the  vein,  nor  upon 
the  weak  parts  of  the  ground.  But  no  question  ever  arises  upon  this  point 
in  New  Spain,  because,  in  that  country,  each  person  piles  up  his  rubbish  and 
builds  his  offices,  upon  his  own  ground,  without  inconvenience  to  others :  and 
such  rubbish  is  in  fact  useful,  as  it  may  be  employed  in  erecting  sheds  and 
buildings  to  cover  the  pit,  in  furnishing  earth  for  mortar,  and  in  other  ways. 
8.  As  the  mines  are  required  to  be  kept  free  from  rubbish,  and  their 
passages  to  be  left  clear,  so  that  the  works  shall  not  be  impeded,  it  follows 
necessarily,  that  it  is  incumbent  on  the  miners  to  clear  out  and  remove  the 
rubbish  and  refuse.  It  may,  however,  be  thrown  aside  within  the  mine,  if 
there  be  any  useless  cavity  in  it ;  that  is  to  say,  the  inutility  of  the  cavity 
being  first  ascertained  by  the  justices  and  surveyors,  and  it  being  shewn  that 
the  course  of  working  will  not  be  thereby  interfered  with,  such  cavity  is 
allowed  to  be  used  as  a  depository  for  the  rubbish ;  by  which  means  the 
expense  of  raising  it  to  the  surface  is  spared,  whilst,  at  the  same  time,  the 
givmg  way,  or  falling  in  of  the  mine,  may  be  repaired  or  prevented. 

4.  As  to  the  second  point,  of  the  strengthenings,  bridges  and  supports 
(t€gtero9),  it  will  be  recollected,  that  the  ordinance  enforces  particular  anxi- 
ety on  the  part  of  the  justice,  in  visiting  the  mines,  and  causing  inspection 
to  be  made  by  experienced  persons,  to  ascertain  whether  they  are  well 
secured,  timbered  and  strengthened  with  pillars  of  support.  Nothing  how- 
ever, is  more  neglected  than  the  observance  of  this  precept,  although  it  is, 
above  all  others,  that  which  it  most  behoves  the  district  judge  to  enforce,  on 
account  of  the  great  loss  in  which  the  falling  in  of  the  mine  involves  both  the 
revenue  and  the  public  ;  and  still  more,  from  the  melancholy  effects  of  such 
a  catastrophe,  in  overwhelming  and  burying  the  miserable  workmen  in  its 
ruins,  which  are  consequences  of  the  very  greatest  moment.  And  as  the 
cutting  away  of  the  pillars  (as  the  miners  express  it),  is  a  step  generally 
prompted  by  the  lust  of  gain,  the  owners  should  be  fined,  or  subjected  to 
some  more  severe  mark  of  displeasure,  as  being  the  cause  of  these  misfor- 
tunes, and  of  their  attendant  evils.* 

5.  Under  the  name  of  pillars,  is  included  every  thmg  which  prevents  the 
roof  of  the  work,  or  the  wall  of  the  vein,  from  giving  away.     If  the  course 

*  L.  21,  tit.S2,partida  8 ;  "  They  should  faitbfolly  and  with  great  earnestDeaa  command  tboso 
who  are  placed  over  the  works,  to  execute  them,  bo  that  nothing  wrong  ensue  through  their  fault 
or  neglect;  and  if  they  ahall  not  enforce  the  same  upon  their  hodiea,  and  all  that  they  may  pos- 
teas,  recourse  must  be  had  to  the  king  thereupon."  Concordat  L.  26,  eod.  tit  et  partit  ibi : 
<<  He  must  keep  it  up  and  work  it,  in  such  manner  that  it  shall  not  fall  in  through  his  default  or 
B^lect'*  '*  Qui  causam  damni  dat,  damnum  dedisse  Tidetnr.**  L.  21,  tiL  24,  part  7.  Krebs, 
de  ligno  et  lapide,  sect.  9.  ubi  domini  tenentnr  quando  damnum  funium  ac  pertKarum  vetufltate 
eootingiL    Et  earpentarii  tenentnr  de  daomo  at  ruina  per  negligentiam. 
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of  the  vein  be  inclined,  or  nnderljing,  tho  support  left  between  the  two  walls, 
so  as  to  onite  them,  is  called  a  pillar.  If  the  course  of  the  vein  be  perpen- 
dicularly downwards,  the  pillars  are  made  in  snch  a  manner  as  to  rest  one 
upon  another.  And  when  the  pillar  is  formed,  the  work  is  proceeded  in ; 
the  roof  being  secured,  so  that  it  shall  not  give  way  or  fall  m. 

6.  This  is  not  their  only  use  in  the  perpendicular  veins,  for  they  likewise 
serve  to  fix  and  support  the  ladders,  and  to  aflbrd  a  resting-place  for  the 
workmen  ;  so  that  if  a  workman  slip,  he  will  not  fall  to  the  bottom  of  the 
work,  but  will  be  intercepted  by  the  pillar.  They  are  also  of  important  use 
in  promoting  the  circulation  of  the  air,  so  as  to  ventilate  the  works. 

7.  The  distance  between  the  pillars,  whether  in  inclined  or  perpendicular 
veins,  must  be  regulated  by  the  firmness  or  weakness  of  the  mine,  and  the 
constitution  of  the  ground,  which  must  also  determine  whether  their  thick- 
ness shall  be  two,  four  or  five  yards  square.  For  greater  precaution  is 
required  in  some  descriptions  of  ground  than  in  others,  so  that  the  security 
of  the  mine,  and  what  is  more,  the  safety  of  the  workmen,  are  consulted  by 
making  a  pillar  at  every  ten  vara$j  or  eight  vOtroMy  according  to  the  judgment 
of  the  surveyors,  and  the  greater  or  less  firmness  of  the  ground. 

8.  The  pillars  are  formed  by  leaving  a  mass  of  the  rock  or  vein  itself,  and 
frequently  consist  of  the  very  richest  ore  in  the  vein.  In  some  places  they 
are  timbered ;  that  is  to  say  covered  with  wood,  as  has  been  mentioned 
before  ;  in  others,  they  are  left  bare.  The  object  of  the  ordinance  in  pro- 
viding, that  when  the  quality  of  the  ore  exceeds  a  marc  and  a  half  per 
quintal,  the  pillars  shall  be  covered  with  good  timber,  is  merely  for  their  per> 
manent  preservation ;  to  prevent  their  bemg  destroyed  by  the  wix'kmen,  for 
the  sake  of  the  ore,  which  they  contrive  to  steal  with  the  greatest  dexterity^ 
without  a  pick,  wedge  or  crow,  and  without  making  any  noise  which  can  lead 
to  their  detection.  But  if  the  covering  them  with  timber  be  omitted,  on 
account  of  the  great  expense  attending  it,  a  guard,  at  least,  ought  to  be  ap- 
pointed to  watch  them,  or  they  should  be  covered  with  the  rubbish  and  loose 
stones,  which  may  be  substituted  in  the  place  of  wood.  In  default  of  all 
these  precautions,  it  becomes  the  duty  of  the  justice  to  supply  the  onussion, 
according  to  the  judgment  of  surveyors,  at  the  expense  of  the  owners. 

9.  When  the  pillars  are  once  formed,  the  owner  cannot  destroy  tiiem,  even 
though  they  should  consist  of  the  richest  ore,  without  being  guilty  of  great 
breach  of  the  ordinances ;  nor  can  the  justice  authorise  their  being  cut  away, 
either  to  tho  extent  of  destroying  them  completely,  or  merely  of  jHcking  and 
weakening  them  ;  for  the  great  object  of  the  law,  is  to  provide  for  the  safety 
and  permanence  of  the  mines,  and  to  prevent  any  giving  way,  which  might 
lead  to  their  total  falling  in,  and  endanger  the  lives  of  the  workmen.  And 
in  case  of  its  being  proved  and  established,  thatsudi  a  catastrophe  has  been 
the  consequence  of  the  removal  of  the  pillars,  it  would  be  proper  that  the 
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fault  should  be  punished,  not  only  by  the  forfeiture  of  the  nune,  but  also  by 
other  more  severe  penalties,  according  to  circumstances.* 

10.  No  precautions  should  be  dispensed  with  to  ensure  safety,  where 
imminent  danger  to  the  life  of  man  is  involved  ;  and  consequently,  as  neither 
the  proprietor,  nor  even  an  en^neer,  can  be  morally  certsdn  that  the  ground 
will  hold  together  without  pillars,  and  as  also  the  permanence  of  the  mine  is 
made  by  the  ordinance  an  indispensable  object ;  neither  the  justice,  nor  any 
superior  judge,  be  he  who  he  may,  can  dispense  with  the  precautions  for  that 
purpose,  without  rendering  himself  reponsible  for  the  serious  consequences 
which  may  ensue :  but  on  the  contrary,  these  officers  are  bound  to  punish 
the  fault  of  removing  the  pillars,  notwithstanding  any  pretext  or  excuse  on 
the  part  of  the  owners.  The  chief  alcaldes  are  bound  to  inform  themselves, 
whether  any  impropriety  has  been  committed  in  this  respect,  that  an  inspeo. 
tion  may  be  made,  and  the  matter  set  right,  by  providing  proper  supports ; 
for  it  should  be  a  primary  object  with  them  to  provide  for  the  security  of 
the  public,  and  the  preservation  and  improvement  of  the  mines.  It  would  be 
very  proper  that  these  duties  should  be  particularly  noticed,  when  these  justi- 
ces render  an  account  of  the  discharge  of  their  offices :  as  the  present  neg- 
lect of  those  duties  is  attended  with  scandalous  and  lamentable  consequences, 
in  the  frequent  deplorable  instances  of  the  falling  in  of  mines,  and  the  con- 
sequent loss  of  life  experenced. 

11.  Nor  can  the  removal  of  the  pillars  be  permitted,  under  pretence  of 
substituting  pillars  of  stone  and  mortar,  or  any  other  material  in  their  place  ; 
for  besides  that  this  would  be  contrary  to  the  meaning  of  the  ordinances, 
the  security  of  the  ground  is  not  sufficientiy  provided  for  by  it,  nor  is  it 
possible,  by  means  of  pillars  of  this  kind,  to  maintain  that  perfect  equilibrium 
which  is  preserved  by  pillars  formed  naturally  out  of  the  substance  of  the 
ground ;  or  to  support  tiie  whole  weight  of  a  mountain,  which  will  frequently 
give  way  upon  removing  a  sin^e  stone  from  its  natural  bed,  or  upon  weak- 
ening the  support  in  the  slightest  degree :  to  say  nothmg  of  the  great  expense 
of  putting  up  such  supports,  whether  of  timber  or  stone.  But  the  princi- 
pal objection  is,  that  the  water  and  moisture  which  filtrate  through  the 
mines,  prevent  such  works  being  constructed  with  stability. 

12.  Whence  it  follows,  that  if  the  owner  of  a  mine  should,  in  his  eage^ 
ness  for  gain,  proceed  to  cut  away  the  supports,  he  is,  in  the  first  place,  to  be 
punished  by  a  severe  fine ;  and  in  the  next  place,  inquiry  is  to  be  made,  wheth- 
er the  mine  will  admit  of  being  made  secure  by  substituting  artificial 
pillars  of  support,  in  the  place  of  such  as  have  been  cut  away  or  weakened ; 
or  whether,  on  the  other  hand,  it  will  not  admit  of  being  so  repaired,  but 
threatens  to  give  way  altogether.  If  the  latter  be  the  case,  the  owner  must 
be  ordered,  not  only  to  remove  all  the  workmen,  but  also  to  close  up  com- 

^  Vide  rapra,  n.  4. 
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pletoljy  and  at  his  own  expense,  all  the  levels  which  oommiinicate  with  the 
unsafe  cavity,  to  the  satisfaction  of  the  Burvejon  employed :  for  when  a  giv* 
ing  way  occnis,  the  violence  of  the  wind  is  so  great,  in  its  escape,  as  to  car- 
ry every  thing  before  it. 

13.  If,  however,  it  be  practicable  to  make  the  place  secure  by  supplying 
pillars,  it  must  be  done,  and  as  firmly  as  possible  ;  but  at  the  same  time,  the 
owner  is  not  to  escape  the  penalty  to  which  he  has  rendered  himself  liaUe 
by  his  criminal  impropriety  of  conduct.  In  performing  the  work,  prudence 
and  discretion  are  to  be  observed,  regard  being  had  to  the  advantage  ot  the 
public,  without,  at  the  same  time,  bearing  hard  upon  the  proprietor,  or  involv- 
ing him  in  unreasonable  ezpence.  The  works  of  support  are  therefore  to  be 
made  upon  a  scale,  not  of  magnificence,  but  of  solidity,  suited  to  the  object 
in  view. 

14.  It  should  also  be  ascertained,  whether  the  ruin  or  fallmg  in  has  beea 
occasioned  by  the  want  of  the  pillar  which  has  been  so  removed ;  for  if  it  ap- 
pear, upon  inspecting  the  nature  of  the  ground,  and  of  the  vein,  its  walls, 
backs  and  roofe,  and  from  there  being  other  pillars  of  support  to  bear  up  the 
weight,  that  there  would  have  been  no  impropriety  in  leaving  a  greater  space 
than  usual  between  the  pillars ;  then,  no  great  blame  will  attach  for  having 
weakened  or  cut  away  a  single  pillar,  rendered  superfluous  by  the  number 
of  others  around.  The  safety  of  the  mine,  however,  wluch  is  the  primary 
object  of  the  ordinances,  must  never  be  lost  sight  of. 

16.  We  have  noticed  elsewhere,  the  cutting  away  of  the  pillars  of  the 
mine  Benitillas  in  the  district  of  Zacatecas.  And  from  this  instance,  in 
which  the  mayor,  Don  Phelipe  Otadui  y  Avendano,  taking  upon  himself  to 
punish  the  otbnce,  was  supported  by  the  decision  of  his  majesty,  in  favour  of 
his  jurisdiction,  and  of  that  of  the  audiency  of  Ouadalazara,  in  opposition  to 
the  viceroy  (who  wished  to  take  the  cognizance  of  the  matter  into  lus  own 
hands),  it  is  evident  that  it  would  be  highly  coounendable  in  the  mining  jus- 
tices to  direct  great  care  and  vi^Iance  to  this  point ;  and  we  are  more  pa^ 
ticularly  induced  to  enforce  this,  from  our  having  been  assured,  by  a  person 
who  saw  and  examined  the  mines,  that  in  later  times,  such  a  falling  in  did 
actually  occur  in  the  above  mine  of  Benitillas,  to  the  great  injury  of  the 
Bunes  of  Oyarzum  and  Urista. 

16.  In  some  places,  natural  vaults  of  extraordinary  beauty  and  extent  are 
found,  exceeding  even  100  vara^  in  height  and  length.  From  their  vaulted 
form,  they  are  in  themselves  firm  and  strong  by  nature ;  and  although 
fearful  places  to  enter,  yet  their  firmness  is  well  known,  and  the  miners  work 
in  them  with  security.  They  are  found  to  contain  ore,  loose  sand  or  earth, 
which  the  miners  gradually  remove,  leaving  the  vault,  store  or  depository, 
empty  and  hollow.  And  after  removing  the  whole  of  the  contents,  they  fre- 
quendy,  upon  breaking  in  further,  discover  other  vaults,  to  which  they  are 
guided  by  indications  derived  from  the  colour  of  the  ground,  or  from  the 
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echo  retarned  on  striking  with  a  crow  or  bar,  as  if  from  a  hollow  place.  This 
is  the  description  giren  of  the  mines  of  Chiguagaa,  by  Don  Mathias  de  la 
Mota,*  and  we  have  received  information  to  the  same  effect,  from  seyeral 
persons  of  great  experience  in  that  district,  particularly  with  regard  to  a 
work  called  San  Agustin,  in  the  mine  of  Aranzazu,  belonging  to  the  family 
of  Trasvina,  which  is  an  extremely  firm  and  most  beautiful  vault,  capable 
of  containing  the  largest  church  in  Madrid  or  Mexico,  Such  also  is  the  case 
with  regard  to  the  mines  of  Zimapan  where,  according  to  the  account  of 
persons  who  have  had  much  experience  in  working  them,  similar  vaults  are 
found.  These  caverns  being  formed  by  Nature,  do  not  require  pillars  of  sup- 
port, and  it  would  indeed,  be  a  difficult  matter  to  set  about  forming  them. 
Sut  when  the  hills  are  artificially  undermined  and  cut  away,  it  is  impossible 
that  they  should  sustain  their  own  weight,  unless  supported  by  strong  and 
firm  pillars. 

17.  As  to  the  third  point,  with  regard  to  the  pits ;  although  the  ordinance 
provides  that  they  shall  be  ten  varas  distant  from  each  other,  and  that  each 
of  them  shall  be  fourteen  estados  in  depth,  it  concludes  by  saying,  that  such 
course  shall  be  pursued,  as  the  nature  of  the  ground  will  permit,  under  the 
authority  of  the  justice,  and  according  to  the  opinion  of  surveyors  and  n^in- 
ers.  The  usual  plan  is,  to  sink  them  three  eatadosy  and  to  make  them  six 
varas  apart,  the  ladders  being  set  up  and  secured  firmly  upon  landing-  places 
or  rests,  which  serve  to  facilitate  the  descent,  and  to  render  the  working 
more  easy,  and  likewise  tend,  by  their  solidity,  to  ensure  the  permanence  of 
the  mine,  which  is  the  principal  object  of  the  ordinance.  The  word  pit  Q>ozo) 
18  properly  applied  when  working  perpendicularly  downwards,  or  in  depth ; 
but  when  the  vein  is  inclined,  or  underlying,  and  the  works  gain  in  length 
and  depth,  they  are  said  to  be  conducted  a  chiflon, 

18.  In  like  manner,  the  justices  and  mine  owners  should  take  care  that 
there  are  formed,  from  time  to  time,  cisterns  or  reservoirs,  to  collect  the  wa- 
ter from  the  infiltrations  or  springs  in  the  upper  works,  so  as  to  prevent  its  de- 
scending to  the  bottom,  which  would  render  it  impossible  to  carry  on  the  low- 
er works.  From  these  higher  reservoirs,  the  water  is  to  be  conveyed  in 
channels  or  conduits,  as  may  be  convenient,  so  as  to  be  more  readily  carried 
off  by  the  general  channel  of  drainage,  or  through  the  pit,  which  may  be  more 
easily  accomplished  by  this  precaution  ;  but  if  the  water  be  allowed  to  find 
its  way  to  the  bottom,  the  drainmg  is  rendered  difficult,  and  the  works  be- 
come filled  with  water.  It  is  therefore  of  the  greatest  importance  that  the 
reservoirs  should  be  inspected  ;  and  as  it  is  an  imperative  duty  to  leave  piL 
lars  of  support  at  intervals,  and  not  to  cut  them  away  or  weaken  them,  even 
though  they  should  ccmsist  of  the  richest  ores  of  gold  or  silver,  so  likewise  it 
is  no  leas  essential  that  proper  reservoirs  should  be  constructed,  and  that  a 

*  Mote  Iffivtoria  M&  de  U  Oalicia,  eap.  62,  n.  1. 
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prohibition  ehould  be  enforced  against  weakening  or  destroying  them,  mere- 
ly to  gratify  an  avaricioiis  desire  of  possessing  the  ore. 

19.  And  al though  it  may  seem  bard,  supposing  the  rein  to  become  barren, 
to  be  disabled  from  cutting  into  the  piUa  s  or  reservoirs,  however  rich  in  gold 
or  silver,  yet  it  would  be  still  harder  that  the  whole  mine  should  be  ruined 
by  falling  in,  and  that  human  life,  the  most  precious  gift  of  Nature,  should 
in  consequence  be  put  in  jeopardy.  Indeed,  this  is  a  point  upon  which  no 
precaution  should  be  dispensed  with,  and  those  who  servilely  give  way  to  the 
eagerness  of  the  nuners,  and  authorise  them  to  remove  or  weaken  the  piUars 
of  support,  act  in  opposition  to  the  dictates  of  conscience,  and  to  the  true 
interests  of  the  mine,  and  render  themselves  gravely  responsible  for  their 
conduct.     All  which  is  shewn  by  Agricola  in  a  very  few  words.* 

20.  On  the  other  hand,  the  greatest  credit  is  due  to  chose  justices  who 
rigorously  visit  with  punishment,  the  removal  of  the  pillars,  and  impose  fines 
upon  those  miners  and  proprietors,  who,  allowing  the  suggestions  of  avarice 
to  prevail  over  the  dictates  of  conscience,  are  guilty  of  weakening  the  sup- 
ports of  their  mines.  When  a  conuderable  amount  of  ore  is  raised  from 
any  mine,  it  is  soon  known,  from  common  report,  and  from  the  disclosures  oi 
the  workmen  and  purchasers  of  the  ore,  whether  it  has  been  procured  in  a 
fair  and  successful  course  of  working,  or  whether  it  is  derived  from  the  de- 
struction of  the  pillars  ;  and  it  is  therefore  an  easy  matter  for  the  justice  to 
proceed  to  an  actual  investigation  of  the  fact,  if  he  choose  to  take  the 
trouble.  And  their  interference  is  more .  urgently  called  for,  when  the  pro- 
prietors, as  they  sometimes  do,  proceed  to  cut  away  the  pillars  of  the  deeper 
workSt  intending  to  conceal  their  offence,  by  allowing  the  water  to  rise,  thus 
endeavouring  to  hide  one  offence,  by  committing  a  second.  For  must  tlie 
justices  be  intimidated  by  the  favour,  wealth,  interest  or  power  of  the  mine 
owners  ;  for  if  they^  perform  their  duty  faithfully,  they  are  sure  to  be  justi- 
fied by  their  superiors,  who  will  be  readily  convinced  that  they  have  had  no 
other  object  than  to  prevent  the  falling  in  of  the  mine,  and  the  &tal  acci- 
dents which  might  attend  such  an  event,  as  well  as  the  loss  it  would  occasion 
both  to  the  crown  and  to  the  public.  If  any  party  then,  propose  to  relin- 
quish a  mine,  he  must  not,  upon  doing  so,  act  injuriously  to  the  general  in- 
terests of  the  crown  and  its  subjects,  none  of  whom  will  be  found  inclined 
to  denounce  a  mine  deprived  of  its  pillars  of  support,  and  filled  with  water ; 
as,  even  after  drawing  off  the  watec,  the  person  undertaking  it  would  be  ex* 
posed  to  the  risk  of  still  greater  loss,  by  the  falling  in  of  the  works  ;  whilst, 
if  the  pillars  of  support  be  standing,  any  person  denouncing  the  mine,  wiU 
have  the  satisfaction  of  being  assured  of  its  firmness  and  security. 

*  Agricola,  de  re  metall.  lib.  4  p.  69.  ''Verom  faber  lignariu  sit  oportent,  nt  possit  pnteos  ez- 
trnere,  colnmnas  colloeare,  et  facere  gnbttractionea,  qon  montem  anbfoasaro  snsitioeant,  ne 
■axa  tecti  yenarom  Don  falta,  a  toto  corpore  montis  reaoWantor,  rninisqae  opprimant  operarioi  : 
fabricari,  etin  cnnicolos  ponere  canalas,  in  quoa  aqua  ex  venis,  fibris,  commiaiBria  8azoniin» 
coUecta  derivetar,  vt  efflaero  posait.** 
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OF  THE  PRIVILEGES  OF  THE  MINERS,  WHICH  ARE  EMPTY  AND  APPARENT 
ONLY,  AND  CONTRIBUTE  NOTHING  TO  THEIR  RELIEF.— OF  SEQUESTRA- 
TIONS OF  MINES  AND  REDUCTION  WORKS  FOR  CROWN  DEBTS.  AND  OF 
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GREAT  ENEMIES  ;  THAT  IS  TO  SAY,  THE  MINER  HIMSELF,  THE  SUPPLI- 
ER, AND  CERTAIN  OTHER  PARTIES  WHO  DEAL  WITH  HIM.— COMMENDA- 
TION OF  THE  PRUDENT  MANAGEMENT  AND  NOBLE  UNDERTAKINGS  OF 
TWO  MINERS  OF  NEW  SPAIN. 

ORDINANCES  XLVH.  XLIX.  L.  LI.  LH.  LXXVIH.  LXXXHI. 

XLVIL  Also,  we  ordain  and  command,  that  the  washing  places,  which 
may  be  necessary  for  washing  the  ores  of  the  aforesaid  mines,  shall  be  taken 
wherever  most  convenient  to  the  miners,  provided  that  if  they  would  be  inju- 
rious to  any  town,  or  to  the  cattle,,  and  cannot  be  made  without  producing  in- 
jury, the  water  shall  be  taken  from  the  river,  brook  or  pool,  where  such  ores 
may  bo  washed,  and  shall  be  turned  off,  so  as  not  to  return  to  such  river  or 
brook ;  and  if  this  cannot  be  done,  enclosures  or  courts  shall  be  formed,  at 
the  expense  of  those  who  shall  make  such  washing  places  ;  and  for  better  per- 
forming the  above,  the  mining  justice,  within  whose  district  such  washing 
places  shall  be  made,  shall  cause  the  same  to  be  complied  with  ;  so  that  the 
injury  may  be  prevented.  And  in  taking  such  washing  places,  they  shall  be 
staked  out  in  the  same  manner  as  the  mines  aforesaid,  and  the  dimensions  of 
each  washing  place  shall  be  60  feet  in  length  (each  foot  the  third  of  a  vara) 
and  12  feet  in  width  ;  but  if  the  washing  places  shall  be  supplied  with  (he 
water  drawn  off  from  mines,  and  not  from  any  river  or  brook,  there  shall  be 
no  obligation  to  perform  any  of  the  matters  aforesaid,  but  the;^  may  be  made 
wherever  it  shall  seem  best,  near  the  mine,  or  the  establishment  vrhere  the 
ores  may  be  smelted. 

XUX.  Also,  we  ordain  and  command,  that  for  the  purpose  of  working, 
timbering  and  preserving  the  said  mines,  and  constructing  machines,  build- 
ings and  huts,  and  for  all  other  matters  required  for  working  and  maintain- 
ing them,  the  owners  of  the  aforesaid  mines,  and  the  persons  employed  about 
them,  shall  be  at  liberty  to  make  use,  and  may  make  use,  of  all  the  forests, 
common  ground,  ground  belonging  to  municipal  bodies,  and  waste  ground 
nearest  to  the  said  mines  ;  and  of  the  wood,  timber  and  trunks  thereof,  and 
to  cut  down  such  as  may  be  dry,  to  the  root,  without  paying  anything  for  it. 
And  that  they  shall  likewise  be  at  liberty,  for  the  purposes  aforesaid,  to 
make  use  of  the  wood,  timber  and  trunks,  and  to  cut  down  such  as  may  be 
dry,  to  the  root,  in  the  pasture  grounds  of  private  persons  and  of  municipal 
bodies,  which  shall  be  nearest  to  the  aforesaid  mines,  paying  for  what  they 
shall  so  cut  down  in  such  pasture  grounds,  the  just  value  thereof  to  be  esti- 
mated by  the  mining  judge  of  the  department ;  the  person  or  body  to  whom 
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sach  pasture  ground  shall  belong,  being  summoned.  And  with  respect  to 
green  timber  and  wood  they  shall  also  be  at  liberty  to  cut,  in  such  public 
forests,  and  forests  belonging  to  municipal  bodies,  as  aforesiud,  so  much  of  the 
same  as  shall  be  necessary  for  the  buildings  and  machines,  and  for  timbering 
and  supporting  such  mines,  without  paying  anything  for  it,  first  obtaimng  a 
license  for  that  purpose  from  the  mining  adnunistrator  of  the  department, 
but  not  otherwise.  And  if  there  shall  not  be,  in  such  public  forests,  or  for- 
ests belonging  to  municipal  bodies,  such  green  timber  as  shall  be  necessary 
for  the  purposes  aforesaid,  they  shall  be  at  liberty  to  cut  the  same  in  such 
pasture  grounds  belonging  to  individuals  and  municipal  bodies,  as  aforesidd : 
first  obtaining  a  licence  for  that  purpose,  as  is  aforesud,  fix)m  the  administra- 
tor, and,  before  all  things,  summoning  the  body  or  person  to  whom  such  pas- 
ture grounds  may  belong  or  under  whose  care  they  may  be,  that  they  may 
be  advised  what  may  be  so  ordered  to  be  cut.  And  the  aforesaid  administra- 
tor shall  take  particular  care  not  to  give  such  licences,  except  only  for  so 
much  as  may  be  necessary  for  working  and  keeping  up  the  said  mines,  and 
no  more,  and  that  as  little  injury  and  damage  as  possible,  shall  be  done  to 
such  forests  and  pasture  grounds.  And  although  we  have  commanded 
that  the  parties  shall  be  summoned,  previous  to  cutting  such  green  timber, 
the  aforesaid  administrator  may  enforce  the  cutting  of  what  he  shall  think 
'  ought  to  be  cut,  notwithstanding  any  opposition  thereto ;  in  consideration  of 
the  great  loss  which  might  ensue  to  the  works  and  buildings  of  the  aforesaid 
mines,  from,  any  delay  being  occa^oned. 

L.  Also,  we  ordain  and  command,  that  all  such  owners  of  mines,  and 
persons  concerned  in  working  them,  as  aforesaid,  shall  be  at  liberty  to  drive 
into  such  pasture  grounds,  meadows  and  threshing  grounds,  common  grounds 
or  forests,  belonging  to  the  public  or  to  municipal  bodies,  as  aforesaid,  which 
shall  bo  near -such  mines,  or  the  establishments  thereof,  all  their  oxen  and 
beasts,  and  those  of  their  servants,  being  necessary  for  working  the  afore- 
said mines,  either  for  the  machinery,  or  for  draught,  burden  or  riding,  and 
likewise  the  oxen  used  in  the  waggons  for  bringing  provisions,  timber  or 
other  things  to  the  aforesaid  mines,  establishments  and  buildings ;  provided 
that  if  the  pasture  grounds  belong  to  municipal  bodies  or  individuals,  they 
shall  pay  for  the  herbage  and  pasture  as  the  same  are  paid  for  in  respect  of 
other  cattle.  And  those  who  shall  be  engaged  in  searching  or  trying  for 
mines,  or  who  shall  be  on  their  way  to  search  for  them,  shall  be  at  liberty 
to  take  with  them  one  beast  each,  without  paying  anything  for  the  grass 
which  shall  be  eaten  by  such  beasts. 

LI.  Also,  we  ordain  and  command,  that  all  the  proprietors  of  such  mines, 
and  their  servants,  and  the  persons  who  shall  be  concerned  in  working  such 
mines  and  their  ores,  shall  be  at  liberty  to  hunt  and  fish,  freely,  within  three 
leagues  around  the  place  where  the  mining  establishments  aforesaid,  in 
which  they  may  reside,  shall  be  situated,  in  the  same  manner  as  they  might 
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do,  if  thej  were  inhabitaQts  of  the  places  situate  wiUun  such  space  of  three 
leagues,  obaer^ng  the  laws  and  edicts  of  these  our  kingdoms  upon  that  subject. 

LIE.  Also,  we  ordm  and  command,  that  in  any  parts  or  places  whatso- 
ever, wherein  mines  have  been  discovered,  or  may  henceforth  be  discovered, 
the  owners  thereof  shall  be  at  liberty  to  set  up  such  establishments,  houses, 
smelting  houses,  furnaces  (honms^  Uidtranes^fusUnes)^  and  other  works  what- 
soever, as  may  be  necessary  for  working  the  mines,  or  smelting  and  refin- 
ing the  ores,  when,  how 'and  in  such  manner  and  form,  as  they  shall  think 
proper,  and  even  at  a  different  spot  from  that  where  the  mines  are  situated  ; 
provided  that  if  all  the  proprietors  of  a  mine  shall  be  willing  and  able  to  set 
up  such  buildings  togetheer,  in  one  place,  the  administrator-general,  or  ad- 
ministrator of  the  department  shall  take  especial  care  that  it  shall  be  so 
done  and  performed,  if  it  can  be  done  without  damage  or  injury  to  the  own- 
ers of  such  mines  and  ores.  And  if,  for  the  more  convenient  smelting  and 
refining  of  the  ores,  the  owners  of  the  mines,  or  any  of  them,  should  wish 
to  set  up  their  establishments,  and  smelting  and  refining  furnaces,  in  a  place 
where  there  is  a  river  or  brook,  for  the  purpose  of  working  the  bellows,  they 
shall  be  at  liberty  to  do  so  ;  and  may,  for  such  purpose,  freely  make  use  of 
such  river  or  brook,  in  such  part,  or  at  such  place,  as  may  be  most  conven- 
ient and  least  expensive  to  them,  so  that  other  persons  be  not  injured,  and 
that  they  pay  for  the  space  they  may  occupy,  to  be  estimated  and  valued  by 
two  persons  appointed  by  the  mining  judge  of  the  department.  And,  that 
there  may  be  no  fraud  in  regard  to  the  lead  produced  from  such  smelting 
works,  we  command,  that  each  of  the  aforesaid  mine  owners  shall  keep  an 
iron  stamp,  with  which  he  shall  stamp  and  mark  the  ingots  of  silver-lead, 
and  all  other  ingots  whatsoever  produced  from  his  mine  or  ore,  and  that  it 
shall  not  be  lawful  to  take  them  to  be  refined  and  that  they  shall  not  be  re- 
fined, without  such  mark. 

LXXYin.  Also  we  ordiun  and  command,  that  all  persons  whatsoever, 
who  shall  be  willing  to  carry  provisions,  maintenance  and  other  things,  to 
such  mines,  for  the  support  of  those  who  may  abide  or  work  in  them,  shall  be 
at  liberty  to  carry  out,  and  may  take  and  carry  out  the  same  freely,  from 
all  the  cities,  towns  and  places,  of  these  our  kingdoms  and  lordships.  And 
that  the  justices  thereof  shall  not  prevent  them,  nor  lay  any  embargo  upon 
them,  nor  put  any  impediment  in  their  way,  nor  enhance  the  price ;  but  that, 
on  the  contrary,  they  shall  assist  and  favour  them,  that  the  aforesaid  mines, 
and  the  persons  who  may  be  concerned  in  them,  may  be  always  provided  and 
supplied  therewith. 

LXXXni.  Also,  by  way  of  benefit  and  favour  to  those  who  shall  hold 
and  work  such  nunes,  and  to  the  administrators,  assayers,  smelters,  refiners, 
aoeountants  and  paymasters  thereof, — ^We  ordun  and  command,  that  in  the 
parts  and  places  where  they  shall  reside,  at  such  mines,  they  shall  be  firee 
and  exempt  firom  having  guests  or  beasts  of  burden  quartered  upon  them,  and 
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that  they  shall  not  be  obliged  to  furnish  beds,  saddle-horses  or  mules,  or  wag- 
gons. And  besides  this,  that  they  may,  when  at  such  mines,  wear  anns,  of- 
fensive or  defensive,  at  all  times,  by  day  or  night,  provided  they  be  not  sach 
as  are  prohibited,  and  be  not  worn  in  prohibited  places :  which  our  justices 
shall  observe  and  shall  not  oppose,  during  all  such  time  as  they  shall  be  em- 
ployed about  the  said  mines,  or  the  working  thereof. 

in*  The  Commentary  of  Gamboa  in  relation  to  the  ordinapoes  in  this  and  the  throB  sue. 
ceeding  Chapters,  is  omitted,  as  adding  nothing  at  present  osefal  in  the  way  of  legal  analy- 
sis or  illustration  to  the  ordinances  themseWes. 
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GESTED FOR  PREVENTING  THE  FREQUENT  EVASION  OF  THIS  ORDER— IN 
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ORDINANCES  XLVUI.    LIH.  LIV.  LV.  LVI.    LVII.  LVm.  LEX.   LX.  LXl. 

LXU.  LXXn.  LXXlil.  LXXV. 

XLVni.  Also,  ire  orcUdn  and  command,  that  no  person  shall  presume  to 
search  for,  carry  away  or  work  ore,  from  the  refuse  heap,  washing  place  or 
slag  heap  of  any  other  person  (the  owner  thereof  being  known^,  under  the 
penalty  of  ten  ducats  for  the  first  offence,  and  twenty  for  tlie  second,  to  be 
applied  as  is  aforesaid  ;  and  for  the  third  offence  (over  and  above  the  pay- 
ment of  the  aforesaid  twenty  ducats,  to  be  applied  as  aforesaid),  that  he  be 
banished  for  the  term  of  three  full  years  from  the  mines  of  that  department, 
and  that  he  do  not  shorten  that'  term,  under  pain  of  completing  twice  the 
period.  And  moreover,  aU  that  he  may  have  taken  or  may  take,  shall  be 
for  the  owner  of  such  refuse  heap,  washing  place  or  slag  heap :  but  we  grant 
that  the  old  slag  heaps,  which  have  resulted  from  ores  of  silver,  copper,  iron 
and  other  metals,  and  which,  from  haying  been  made  long  since,  have  no 
owner,  whereof  there  are  many  in  these  our  kingdoms,  may  be  made  use  of 
by  such  persons  as  shall  work  mines,  because  we  are  advised  t^at  they  are 
good  and  necessary  for  the  smelting  of  the  ores  ;  and  we  ordain,  that  any 
mipers  whatsoever  shall  be  at  liberty  to  carry  them  away  from  any  place 
whatsoever  where  they  may  be,  and  to  make  use  of  the  same,  without  any 
person  having  the  power  to  lunder  them,  under  pretence  that  they  are  in  his 
pastures  or  grounds,  or  that  he  has  registered  them,  or  upon  any  other 
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ground  Tvhatsoeyer,  if  the  owner  who  shall  have  accamulated  such  heaps  do 
not  appear. 

LIII.  Also,  we  ordain  and  command,  that  no  person  shall  presume  to 
smelt  any  ore,  except  in  furnaces  of  his  own,  unless  he  shall  have  erected 
them  in  partnership  ;  and  if  any  person,  not  having  a  furnace  of  his  own, 
shall  wish  to  smelt  m  that  of  some  other  person,  he  shall  signify  the  «ame  to 
our  administrator  of  the  department,  with  whose  licence  he  shall  be  at  lib- 
erty to  smelt  there,  but  not  otherwise,  under  the  penalty  of  forfeiting  such  sil- 
vef-lead,  one  half  to  our  exchequer,  and  one  half  to  the  denouncer  and  judge ; 
and  also  of  forfeiting  [such  mine,  which  shall  be  for  the  denouncer  aforesaid. 

UY.  Also,  we  otdsin  and  command,  that  when,  in  smelting  the  ore  from 
any  mine,  it  shall  happen  to  be  expedient,  in  order  to  facilitate  the  smelting, 
to  mix  with  it  a  proportion  of  ore  from  some  other  mine,  this  may  be  done, 
with  the  licence  of  the  administrator  of  the  department,  provided  that  the 
quality  of  the  ore  into  which  such  mixture  may  be  introduced,  do  not  sur- 
pass that  of  the  ore,  which  may  be  so  mixed  and  combined  with  it ;  but  if 
the  former  shall  surpass  the  latter  in  quality,  it  shall  not  be  lawful  to  do  so, 
and  it  shall  not  be  done,  under  the  penalty  of  forfeiting  the  ore  which  may 
be  so  mixed,  and  the  produce  thereof,  with  as  much  more  ;  one  half  to  our 
exchequer,  and  the  other  half  to  the  denouncer,  and  the  judge  who  shall 
pass  sentence.  And  in  order  that  what  is  contained  in  this  our  edict  may 
not  be  contravened,  we  command  our  administrators,  in  each  district  respec- 
tively, to  take  particular  care  to  inspect  and  assay  the  ores  from  such  mines, 
which  it  may  be  so  wished  to  mix  together,  that  what  may  belong  to  us  may 
be  liquidated  accordingly.  And  having  done  so,  and  made  inspection,  as  in 
a  matter  of  such  importance  is  meet,  and  having  ascertained  what  proportion 
we  are  entitled  to,  according  to  the  quality  of  such  ores,  they  may  ^ve  such 
licence  as  aforesaid,  such  mixture  being  very  advantageous  for  facilitating 
the  smelting. 

•  LV.  Also,  we  ordain  and  command,  that  in  each  of  the  aforesaid  minmg 
districts  or  works,  there  shall  be  erected  at  our  expense,  a  refining  house, 
with  furnaces  of  different  kinds,  (homosj  buitrones  y  fu%lme%^  as  may  be 
most  convenient,  which  shall  have  bellows,  tools  and  such  other  things  as  are 
required  for  the  refining  of  the  silver-lead,  which  may  be  smelted  in  each 
mining  district.  To  which  refining  house  all  persons  shall  be  obliged  to 
bring  all  the  silver-lead  which  may  be  raised  and  smelted  from  such  mine 
or  nunos,  to  be  refined,  and  the  siune  shall  be  there  refined.  And  no  person 
shall  presume  to  refine  such  silver-lead,  whether  in  large  or  small  quan- 
tities, in  any  place  except  in  such  our  refining  house,  nor  to  sell,  ^ve 
away  or  deal  in  such  silver-lead,  until  it  shall  have  been  refined,  under 
the  penalty  of  forfeiting  what  he  may  so  refine,  sell,  give  away,  or  deal 
with  in  any  other  manner,  with  four  times  the  amount,  one  half  to  be 
applied  to  our  exchequer,  and  the  other  half  to  the  person  who  shall  in- 
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fbnn  against  him,  and  the  jadge  who  shall  gi?e  sentence  ;  which  pen- 
alty aforesaid  shall  also  be  incurred  by  any  person  who  shall  take  any  part 
in  the  above.  And  where,  &om  there  not  being  any  works  established, 
and  from  there  not  being  mines  sufficient  to  render  it  necessary,  it  may  not 
be  convenient  to  set  up  such  refining  house,  the  said  admimistrator  of  the 
department  shall  provide  and  make  such  arrangements  as  may  be  expedient 
and  necessary,  for  collecting  such  lead  as  may  be  there,  for  the  pur- 
pose of  refining.  And  the  silver-lead,  which  shall  be  so  collected,  shall  be 
carried  to  the  nearest  refining  house  ;  and  when  arrived  there,  such  order 
shall  be  observed  in  regard  to  the  refining  thereof,  and  in  all  other  respects, 
as  is  provided  with  respect  to  the  ingots  of  silver-lead  refined  in  such  house 
in  the  ordinary  way.  But  it  is  our  gracious  will,  that  such  mine  owners  shall 
be  spared  as  much  expense  as  possible  in  the  conveyance  of  the  silver-lead, 
which,  for  the  reason  aforesaid,  may  not  be  refined  at  the  mines  aforesaid. 

LYI.  Also,  we  ordain  and  command,  that  there  shall  be,  in  each  of  such 
refining  houses  at  the  several  mines  or  districts,  such  refiners  as  may  be  re- 
quisite, to  be  appointed  by  our  administrator  of  the  department,  to  the  satis- 
faction of  the  mine  owners,  who  shall  refine  the  silver4ead  which  may  be 
produced  from  such  district  or  mine,  at  the  expense  of  the  parties,  being 
supplied  by  them  with  such  charcoal  as  may  be  necessary ;  and  that  no 
other  person  shall  intermeddle  in  such  refining,  under  the  penalty  of  receiv- 
ing 100  lashes,  and  of  serving  three  years  at  the  oar  in  our  galleys,  without 
wages ;  and  the  administrator  aforesaid,  shall  fix  the  rate  at  which  such  re- 
finers are  to  be  paid,  for  every  quintal  which  they  may  refine. 

LYII.  Also,  we  ordain  and  command,  that  in  each  mining  district,  where 
tibere  may  be  such  a  refining  house  and  in  any  other  place  where  such  may 
be  set  up,  under  the  orders  of  our  administrat<»r  aforesaid,  there  shall  be 
a  sworn  clerk,  who  shall  weigh  the  silver-lead  which  may  be  brought  to  be 
refined,  and  who  shall  take  an  oath,  upon  being  admitted  into  his  office,  that 
he  will  discharge  his  duty  truly  and  faithfully ;  and  likewise  a  notary,  who 
shall  give  certificates  of  the  parcels  of  silver-lead  which  may  be  delivered 
to  the  refiner,  and  all  the  parcels  of  silver-lead  which  shall  be  brought  to  be 
refined  shall  be  delivered  to  the  refiner  aforesaid,  who  shall  have  been  Beleet- 
ed  by  the  aforesaid  administrator  of  the  department  to  refine  the  same.  And 
the  administrator  aforesaid  shall  keep  a  book,  wherein  all  such  parcels  shall 
be  entered,  and  the  notary  aforesaid  shall  keep  another  book,  for  the  same 
purpose ;  which  books,  shall  have  an  alphabetical  index,  with  a  separate 
account  for  each  of  the  persons  who  may  bring  silver-lead  to  be  refined ; 
and  the  sworn  clerk  aforessdd  shall  note,  on  a  separate  leaf,  what  is  the 
weight  of  such  ingots,  and  they  shall  be  delivered  to  the  refiner ;  and  in 
such  book  shall  be  entered,  the  day,  month  and  year,  the  weight  and  number 
of  the  mgots,  the  names  of  the  persons  who  may  have  brought  them  to  be 
refined,  what  is  ike  mark  upon  them,  the  name  or  names  of  the  nunc  or 
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mines  from  which  they  may  have  proceeded,  and  the  name  of  the  refiner  to 
whom  they  may  be  deUvered,  in  such  manner  that  a  particular  reckoning 
and  account  of  the  whole  shall  be  kept.  And  the  aforesaid  administrator  of 
the  department  or  some  person  appointed  by  him,  and  the  notary  aforesud, 
and  tho  party,  if  he  be  able  to  write,  and  if  not,  then  some  other  person 
for  him,  shall  sign  both  the  said  b(>oks ;  and  after  all  that  is  above-men- 
tioned is  done,  the  refiner  aforesaid  shall  refine  such  parcel ;  but  the  silver- 
lead  from  one  mine  shall  not  be  mixed  with  that  from  another  mine,  under 
the  penalty,  against  the  party  so  mixing  them,  of  forfeiting  such  lead  and 
silver,  with  four  times  the  value,  to  be  applied  as  is  aforesaid  ;  and  if  the 
refiner  aforesaid  shall  mix  them,  he  shall  receive  100  lashes,  and  shall  serve 
three  years  at  the  oar  in  our  galleys.  And  we  charge  our  administrator 
aforesaid,  to  observe  particular  care  and  diligence  in  seeing  that  such  refin- 
ing is  faithfuly  performed,  so  that  no  fraud  be  practiced  against  our  rights 
and  no  injustice  be  done  to  the  parties.^ 

LYIII.  Also,  we  ordain  and  command,  that,  what  is  above-mentioned 
being  done,  and  the  silver  being  refined  and  taken  out  in  the  presence  of  our 
aforesaid  administrator  of  the  department,  or  some  person  appointed  by  him, 
and  of  the  notary  aforesaid,  the  sworn  clerk  shall  weigh  the  silver,  and  take 
from  it  such  part  as  we  may  be  entitled  to,  agreeably  to  these  our  ordinances, 
and  the  same  shall  be  delivered  to  the  person  whom  we  shall  direct  to  be 
appointed  for  that  purpose,  who  shall  be  charged  with  what  may  be  so  deliv* 
ered  to  him,  noting  it  in  the  books  aforesaid,  and  in  the  book  which  our 
administrator  aforesaid  is  to  keep,  with  a  record  of  the  day^  month  and  year, 
the  mine  or  mines  from  which  such  silver  proceeds,  the  name  of  the  owner  of 
the  parcel,  and  of  the  person  who  has  brought  it  to  be  refined,  the  weight  of 
the  silver  in  such  parcel,  and  the  proportion  thereof  which  may  belong  to  us, 
and  may  have  been  delivered  to  the  aforesaid  admimstrator ;  and  all  the 
persons  aforesaid,  and  the  party  himself,  shall  sign  the  aforesaid  three  books, 
that  the  administrator  may  render  an  aecount  accordingly,  when  required  of 
him :  and  the  remainder  of  the  silver  (after  taking  out  our  proportion,  as 
aforesaid),  shall  be  delivered  to  the  owner,  after  impressing  upon  one,  two 
or  more  places  in  each  ingot  (as  it  may  require),  the  stamp  of  our  royal 
arms,  without  which  stamp  aforesaid,  no  one  shall  presume  to  sell,  purchase 
or  deal  in  the  silver  raised  from  the  aforesaid  mines,  under  the  penalty  of 
forfeiting  such  silver,  and  what  may  be  purchased  therewith,  and  the  half  of 
all  his  property,  to  be  applied  as  aforesaid.  And  over  and  above  this,  he 
ahall  be  banished  from  the  mines  aforesaid,  and  the  space  of  ten  leagues 
around,  for  the  term  of  six  full  years ;  and  he  shall  not  shorten  such  term, 
nnder  pain  of  serving  during  the  same  period  m  the  galleys,  or  wherever  he 
may  be  ordered ;  which  penalty  aforesaid  shall  be  incurred  by  the  purchaser, 
or  the  person  with  whom  dealings  may  be  had  in  respect  of  such  silver. 

LIX.  Also,  forasmuch  as  many  ores  of  silver  are  worked  and  reduced  by 
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qmckflilyer,  at  a  less  expense,  and  with  more  profit,  and  it  might  happen  that 
some  persons  might  propose  to  work  with  qaicksilyer,  certain  ores  adapted 
for  that  method,  in  consequence  of  which,  what  is  prodded  and  commanded 
with  respect  to  the  ores  worked  and  redaced  by  smelting  and  refining  coald 
not  he  observed,  so  as  to  make  sach  silver,  so  redaced  by  quicksilver,  pay  to 
us  the  duty  to  which  we  are  entitled,*  agreeable  to  these  our  ordinances, 
without  any  diminution  therein  : — ^We  ordain  and  command,  that  any  person 
who  shall  be  desirous  to  work  and  reduce  such  ores  by  quicksilver,  shall  be 
obliged  tg  give  notice  thereof  to  our  administrator  aforesaid,  and  to  mention 
to  him  the  mine  or  mines,  the  ores  of  which  he  shall  wish  to  work  and  reduce 
by  quicksilver,  as  aforesaid,  that  the  same  may  be  entered,  and  that  it  may 
be  known,  that  the  ores  of  such  mine  or  mines  are  worked  and  reduced  by 
quicksilver ;  and  during  all  such  time  as  they  shall  choose  to  work  and  reduce 
such  ores  by  that  method,  they  shall  not  be  at  liberty  to  work,  and  shall  not 
work  or  reduce  the  same  in  any  other  manner,  unless  upon  ^ving  notice 
thereof  to  the  aclministrator,  when  they  shall  propose  to  do  so,  that  the  same 
may  be  noted,  and  that  it  may  be  known  that  tiiey  do  not  any  longer  work 
or  reduce  the  ores  of  such  mine  with  quicksilver,  as  aforesaid.  And  if  they 
shall  work  and  reduce  the  ores  of  such  mines  in  any  other  manner,  they  shall 
forfeit  the  silver  and  ore,  one  half  to  our  exchequer,  and  the  other  half  to 
the  informer  and  the  judge  who  shall  pass  sentence,  and  they  shall  forfeit 
such  mine  or  mines,  which  shall  be  for  the  informer.  And  the  share  or  duty 
which  we  may  be  entitled  to  have,  agreeably  to  these  our  ordinances,  shall 
be  ascertained  by  weighing  the  quintals  of  ore  which  may  be  mixed  with 
quicksilver,  in  the  presence  of  the  sworn  clerk,  and  notary,  and  of  our 
administrator ;  and  when  the  quicksilver  shall  have  been  driven  off  from  the 
amalgam  obtamed,  so  that  the  silver  shall  remain  fine,  it  shall  also  be  weighed, 
that  it  may  be  known  and  ascertuned  how  much  silver  shall  have  been  pro* 
duced  from  the  quintals  of  ore  mixed  with  quicksilver ;  and  our  duties  shall 
be  levied  according  to  the  produce,  agreeably  to  these  our  ordinances  as 
aforesud  :  the  same  books,  reckoning  and  account  being  kept,,  and  the  same 
order,  form  and  manner  being  observed  in  this  matter,  as  with  respect  to  the 
silver  to  which  the  refining  process  is  applied,  as  is  above  set  forth,  and 
under  the  same  penalties,  to  be  applied  as  is  aforesaid. 

LX.  Also,  we  ordain  and  command,  that  it  shall  not  be  lawful  to  remove 
the  silver  from  the  place  where  it  may  have  been  put  for  the  purpose  of  hav- 
ing the  quicksilver  driven  off,  except  in  the  presence  of  our  administrator  of 
the  department,  or  of  the  person  whom  he  may  appoint,  but  that  it  shall  be 
weighed,  and  the  duty  which  we  may  be  entitled  to,  and  which  may  belong 
to  us,  shall  be  taken  from  it,  and  be  delivered  to  the  person  whom  we  shall 
command  to  be  appointed  for  that  purpose,  in  the  presence  of  the  said 
administrator  and  of  the  sworn  clerk  and  notary,  and  the  same  reckoning 
and  account  thereof  shall  be  kept  as  of  the  silver  refined  by  fire  ;  and  the 
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remainder  of  the  silver  shall  be  delivered  to  the  owner ;  and  otir  royal  stamp 
shall  be  impressed  on  each  ingot,  as  aforesaid,  and  without  such  royal  stamps 
it  shall  not  be  lawfiil  to  sell  or  deal  in  such  silver  in  any  manner,  under  the 
penalty  above  limited,  to  be  inflicted  upon  the  owner  of  such  silver,  and  the 
purchaser,  or  person  who  shall  deal  in  it.* 

LXI.  Also,  we  ordain  and  command,  that  the  proportion  appertaining  to 
us,  of  the  poor  lead  which  may  be  smelted,  but  which,  from  its  not  contain- 
ing so  much  as  four  reals  per  quintal^  will  not  bear  refining,  shall  be  stamped 
by  the  administrator  of  the  department,  or  by  the  person  whom  he  may 
appoint,  in  the  place  i\here  it  may  be  smelted ;  and  upon  its  being  found,  by 
assay,  to  be  poor  lead,  the  person  whom  we  shall  have  appointed  for  that 
purpose,  shall  receive  the  duty  which  may  belong  to  us,  agreeably  to  our 
ordinances :  and  it  shall  not  be  lawful  to  convey  any  lead,  even  though  made 
from  litharge,  from  one  place  to  another,  without  such  stamp,  under  the  pen- 
alty, upon  any  person  otherwise  conveying  it,  of  forfeiting  the  same,  one  half 
to  the  party  who  shall  give  information  thereof,  and  the  other  half  to  the 
judge  who  shall  pass  sentence,  and  likewise  four  times  the  value  to  our 
exchequer  ;  and  the  like  with  regard  to  copper,  which,  being  first  assayed, 
shall  be  stamped,  that  our  proportion  thereof,  and  of  the  silver  and  gold  it 
may  contain,  may  be  paid ;  but  this,  with  respect  to  the  poor  lead  and  copper, 
is  to  be  understood  to  apply  to  places  without  the  limits  of  the  grants  which 
have  been  made. 

LXII.  Also,  we  ordain  and  command,  that  all  those  who  shall  convey 
antimony  out  of  the  districts,  where  no  grant  has  been  made  thereof,  shall 
pay  us  the  duty  thereon,  at  the  mines  or  veins  from  which  it  shall  be  raised  ; 
and  that  until  pud,  it  shall  be  lawful  to  exchange  or  sell  it  in  any  other  place, 
without  the  licence  of  our  administrator  of  the  department,  or  the  person 
appointed  by  him,  at  the  mining  establishment  nearest  the  mine,  from  which 
such  antimony  may  have  been  raised  ;  and  that  after  such  licence  is  obtained, 
no  person  shall  be  at  liberty  to  carry  or  transport  it  without  an  order  from 
such  administrator,  or  from  the  person  appointed  by  him ;  and  that  such 
vendor  shall  be  obliged  to  advise  the  purchaser  thereof,  that  such  order  may 
be  taken  out,  and  he  shall  so  advise  him,  under  pain  of  forfeiting  the  value 
of  such  antimony,  and  four  times  the  amount,  to  be  applied  as  aforesaid ; 
and  if  any  purchaser  shall  otherwise  convey  it  away,  it  shall  be  taken  from 
him  as  contraband,  with  four  times  the  value,  to  be  applied  as  is  aforesaid ; 

*  (Note  2,  to  §.  60,  p.  383.)  By  the  second  section  of  the  royal  cedula  of  the  IS  Angast, 
1€07»  in  relatbn  to  the  sabject  matter  of  this  section  and  of  the  precious  ores  from  the  5Sd,  his 
majesty  thought  proper  to  suspend  to  the  extent  above  stated  the  enforcing  these  ordinances,  and 
in  relation  to  ibe  mines  which  had  been,  and  the  places  where  they  were  forked  until  his 
majesty  should  otherwise  provide,  the  commissary  of  the  treasury  and  the  principal  auditor  of  the 
trearary  should  prescribe  the  form  to  be  adopted  in  relatioA  to  all  the  matter  aforesaid,  taking 
particular  care  in  the  collection  of  the  duties  that  they  adopt  such  course  as  to  impede  as  little  aa 
poMible  the  working  of  the  minea.     (Section  2,  of  law  10»  tit  13»  book  6,  B.) 
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which  is  to  be  understood,  as  aforesaid,  to  apply  to  places  where  no  grants 
have  been  made. 

LXXII.  Also,  we  ordidn  and  command,  that  no  person  shall  presame 
to  treat  for,  deal  in,  sell  or  purchase,  gold  in  dust,  bars  or  ingots, 
unless  stamped  with  our  royal  stamp,  which  we  direct  to  be  kept  by 
the  person  who  shall  be  appointed  in  our  name  in  each  district,  to  levy 
the  share  appertaining  to  us.  And  there  shall  also  be  a  smelter,  who  shall 
smelt  and  make  into  bars  (yergae),  the  gold  which  shall  be  raised,  and  who 
^hall  likewise  be  employed  to  check  the  weight ;  and  he  shall  smelt,  weigh, 
and  stamp  the  same  with  ouc  royal  stamp  aforessdd,  in  the  presence  of  our 
administrator,  or  of  the  person  appointed  by  him ;  and  the  share  which  shall 
'belong  to  us,  shall  be  given  and  delivered  to  the  person  who  shall  attend  for 
that  purpose  in  the  district  where  the  above  shall  be  performed,  and  the 
remainder  shall  be  given  to  the  owner  ;  and  our  administrator  aforesaid  shall 
keep  a  book,  wherein  he  shall  enter  the  parcels  aforesud,  recording  the  day, 
month,  and  year,  and  he  shall  also  note  whose  such  gold  is,  and  from  what 
jnine  or  Streamwork  it  may  have  proceeded,  and  what  proportion  or  share 
belonged  to  us,  and  was  charged  to  such  administrator,  and  what  was  taken 
by  the  owner  of  such  parcel ;  which  entry  shall  be  signed  by  the  administra- 
tor  aforesaid,  and  by  the  party  aforesaid,  if  he  shall  be  able  to  sign  his  name  ; 
but  if  not,  then  by  some  other  person  fof  him  ;  and  also  by  the  smelter,  and 
the  notary  before  whom  the  proceedings  may  have  been  had ;  which  notary 
and  smelter  aforesaid,  shall  each  of  them  keep  another  book,  wherein  the 
same  entries  shall  be  made,  and  which  shall  be  signed,  as  aforesaid,  by  all 
these  persons :  and  no  person  shall  be  at  liberty  to  sell  or  deal  in  such  gold, 
unless  it  shall  have  been  smelted  and  stamped  as  is  aforesaid,  under  the 
penalty  limited  in  the  ordinance  touching  this  matter,  in  reference  to  silver ; 
and  the  like  penalty  shall  be  incurred  by  the  person  purchasing  or  dealing 
for  it,  as  is  set  forth  in  the  aforesaid  ordinance  touching  silver.*' 

LXXIU.  Also,  forasmuch  as  it  might  happen,  that  the  servants  of  the  mine- 
owner  aforesaid,  or  other  persons,  might  sell  or  deal  in  gold  or  silver,  which 
might  not  have  been  stamped  with  our  royal  stamp,  contrary  to  these  ordinan- 
ces, but  without  the  same  being  known  to  such  owners : — We  ordain  and 
command,  that  any  servant  or  person  whatsoever,  who  shall  sell  or  deal  in  gold 
or  silver  which  shall  not  have  been  stamped  with  our  royal  stamp  as  aforesaid, 
without  the  owner  knowing  thereof,  or  being  in  fault ;  and  likewise  any  per- 
son whatsoever,  who  shall  purchase  or  deal  in  the  same,  shall,  besides 
returning  to  the  owner  or  paying  him  for  what  shall  have  been  so  sold  or 
dealt  in,  forfeit  the  whole  of  his  property,  one  half  whereof  shall  be  for  our 
exchequer,  and  the  other  half  for  the  informer  and  the  judge  who  shall  pass 
sentence,  and  shall  also  serve  ten  years  at  the  oar,  in  the  galleys. 

LXXV.  Also,  forasmuch  as  we  are  informed  that  great  negligence  pre- 
vsuls  amongst  the  smelters  and  refiners,  in  not  assaying  the  ores  previous  to 
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eanelting,  and  the  lioh  lead  previous  to  refining,  whence  great  damage  results, 
not  only  to  our  revenue,  but  also  to  individuals ;  besides  which,  many  frauds 
maj  thence  occur : — ^For  a  remedy  thereof,  we  ordain  and  command,  that 
our  administrator-general,  and  administrators  of  departments,  shall  take  great 
care  in  providing,  that  where  there  are  many  mines  together,  there  shall  be 
sufficient  sworn  assayers,  both  for  the  ores  to  be  smelted  and  for  the  rich  lead 
which  may  require  to  be  refined,  so  that  the  smelter  and  refiners  shall  make 
the  returns  of  the  smeltings  and  refinings  they  may  perform,  correspond  with 
the  assays  which  may  have  been  made. 


CHAPTER  XXIII. 

OF  POSSESSORY  AND  PETITORY  SUITS*  CONCERNING  MINES  :  OF  THE  MIN- 
ING INTERDICTt  AND  ITS  PECULIARITIES.— OF  THE  FORM  OF  PROCEED- 
ING AND  TERMS  ALLOWED  IN  EACH  OF  THESE  SUITS,  IN  THE  FIRST 
AND  SECOND  INSTANCE.— OF  THE  SECURITY  OF  ONE  THOUSAND  DUCATS, 
TO  BE  GIVEN,  FOR  RENDERING  AN  ACCOUNT ;  AND  OF  PAYING  OVER  AND 
ACCOUNTING  FOR  THE  PROFITS,  ACCORDING  TO  THE  RESULT  OF  THE 
ACCOUNT. 

ORDINANCES  LXm.  LXIV. 

LXm.  Also,  forasmach  as  ii  is  found  by  experience,  that  where  suits 
and  differences  are  raised  concerning  the  possession  of  mines,  their  working 
is  brought  to  a  stand,  or  it  is  ordered  that  they  should  be  closed  un- 
till  it  be  determined  which  party  has  the  better  right ;  so  that  they  fre* 
quently  remain  one,  or  two,  or  more  years  unworked :  therefore,  to  prevent . 
the  damage  that  results  from  such  mines  being  left  unworked  for  so  long  a 
time  ; — We  ordain  and  command,  that  when  and  so  often  as  such  suits  shall 
arise,  the  term  of  forty  days  shall  be  allowed,  during  which  term  and  no  lon- 
ger, the  mine  in  dispute  may  remain  closed,  and  -within  which  time  the  par* 
ties  shall  state  and  allege  the  particulars  of  their  claim  before  the  mining 
justice,  and  shall  exhibit  to  him  such  writings  and  documents  as  they  may 
have ;  and  shall  be  at  liberty  to  produce  as  many  as  twelve  witnesses,  and 
to  examine  each  of  them  on  every  interrogatory,  but  no  more ;  and  such  jus- 
tice shall  consider  and  make  his  determination  upon  what  they  shall  state, 
allege  and  prove  within  the  term  aforesaid,  without  any  further  concluiuon  or 
adjournment ;  saving  to  the  party  against  whom  he  shall  give  judgment,  the 

•  A  petUory  floit*  in  the  conrta  of  Spain,  is  a  luit  in  which  the  right  of  property  is  coBtrovert- 
ed,  in  opposition  to  a  posseBwry  snit,  where  the  right  of  poswnion  b  alone  in  qnestion. — Trans, 

t  An  iiiUrdict  (interdictum),  in  the  civil  law,  was  a  snmmary  species  pf  action,  principally 
ap^ieable  when  the  possessioii  or  quad  possenion  of  a  thing  or  right  was  in  dispute.  See 
Ykal.  Jw.  ut  Tocab.  at  the  word,  i/M^rdictum^Trafw.  ' 
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liberty  of  prosecuting  his  claim  to  the  right  of  property,  as  he  shall  think 
expedient,  before  the  mining  justice  aforesaid :  and  he  shall  immediatly  give 
possession  of  such  mine  to  the  party  in  whose  farour  he  shall  give  sentence ; 
who  shall  work  it,  keeping  an  account  entered  in  a  book,  by  the  day,  month 
and  year,  of  the  ore  he  may  raise,  and  of  the  costs  and  expenses  he  may 
incur  in  working  it :  and  he  shall  give  security  in  the  amount  of  one  thou- 
sand ducats,  for  rendering  an  account  and  for  the  paying  oyer  the  proceeds, 
if  he  should  be  worsted  upon  appeal,  and  if  he  should  bo  ordered  so  to  do : 
which  shall  be  done  and  performed  in  manner  aforesaid,  notwithstanding  any 
appeal  or  charge  of  nullity  or  injustice  which  may  be  interposed  or  set  up. 
And  if  the  party  agunst  whom  sentence  is  given,  should  consider  himself 
aggrieved,  he  shall  be  at  liberty  to  appeal  within  three  days,  to  our  admin- 
istrator-general of  mines,  and  the  term  of  sixty  days  shall  be  allowed  for  the 
appeal,  or  the  question  of  nullity  or  injustice,  during  which  term  both  par- 
ties shall  prosecute  their  claims  before  such  adnunistrator,  and  shall  exhibit 
to  him  their  writings  and  vouchers,  and  produce  their  witnesses  ;  and  they 
shall  be  admitted  to  be  heard  in  all  that  the  law  permits,  as  is  aforesaid. 
And  the  justice  of  the  case  shall  be  determined,  upon  what  they  shall  state, 
allege  and  prove,  within  the  term  aforesaid,  without  any  further  conclusion 
or  adjournment ;  and  if  the  sentence  shall  be  in  confirmation  of  the  former 
judgment,  such  suit  shall  be  at  an  end,  as  far  as  regards  the  right  of  pos- 
session, and  there  shall  be  no  appeal  therefrom.  But  the  party  in  whose 
jfavour  the  suit  shall  be  decided,  shall  nevertheless  keep  an  account  of  the 
ore  he  may  raise,  and  of  such  expences  as  aforesaid,  in  order  that  he  may 
render  the  same,  and  make  satisfaction  accordingly,  if  he  should  be  worsted 
as  to  the  right  of  property,  and  should  be  decreed  so  to  do.  But  if  such 
sentence  should  not  be  confirmatory  of  the  former  judgment,  and  the  par- 
ties should  appeal  therefrom,  such  appeal  shall  be  made  to  the  chief  ac- 
countant of  finance,  and  to  no  other  court  whatsoever.  And  if  the  parties, 
or  any  of  them,  should  set  up  a  claim  to  the  right  of  property  in  such  mines, 
the  same  shall  be  brought  before  the  administrator  of  the  district,  or  the  ad- 
ministrator-general of  the  mines,  and  before  no  other  judge,  and  he  shall 
hear  the  parties  concerning  the  same,  and  any  appeal  from  the  sentence 
which  he  may  give,  shall  be  made  to  the  chief  accountant  afore8aid,.and  to 
no  other  court.  And  if  a  writ  of  execution  should  be  issued,  by  virtue  of 
which  the  possession  of  such  mine  or  mines,  together  with  the  produce  there- 
of, may  have  to  be  restored  to  some  other  person : — ^We  command,  that  the 
person  who  shall  have  had  possession,  and  the  sureties  whom  he  is  to  find, 
agreeably  to  this  our  letter,  shall  deliver  in  a  certain  and  true  account  of, 
and  make  satisfaction  accordingly  for,  all  that  may  have  been  raised  or  pro- 
duced from  such  mine,  until  the  day  on  which  it  shall  be  taken  from  him,  de- 
ducting the  costs  and  expenses  which  may  have  been  incurred  in  working  the 
same ;  of  which  expenses  he  shall  g^f  e  in  an  account  upon  oath,  ngaed  with 
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hii  name,  and  entire  and  explicit  faith  and  credit  shall  be  given  to  the 
same. 

LXiy*  Also,  we  ordain  and  command,  that  when  and  so  often  as  any  per-, 
son  shall  make  claim  in  a  qmet  and  pacific  manner,  to  a  mine  the  possession 
of  some  other  person,  and  shall  also  demand  to  have  such  mine  closed ;  then, 
inasmuch  as,  in  a  case  of  this  kind,  the  principal  object  looked  to  is  the  ore 
raised  from  such  mines,  the  justice  aforesiud  (to  prevent  the  working  of 
such  mines  from  being  put  a  stop  to),  shall  command,  that  the  party  be  sum- 
moned, and  do^  within  the  peremptory  term  of  twenty  days,  give  evidence 
concerning  his  right ;  and  that  the  other  party  do,  if  he  think  proper,  give 
evidence  to  the  contrary,  or  to  such  purport. as  he  shall  think  proper.  And 
immediately  upon  the  expiration  of  the  twenty  days,  if  it  shall  appear  that 
the  party  making  the  claim  is  right,  he  shall  command  the  party  in  posses- 
sion to  keep  an  account,  from  that  time  forth,  of  the  ore  and  silver  produced 
from  such  mine,  and  of  the  costs  and  expenses  incurred,  as  is  mentioned  in 
the  last  ordinaDce,  in  order  that  he  may  render  the  same,  and  make  satisfac- 
faction  accordingly,  if  he  should  be  worsted ;  which  shall  be  observed,  ful- 
filled and  enforced,  notwithstanding  any  appeal  or  any  charge  of  nullity  or  in- 
justice, which  may  be  interposed  or  set  up  against  it ;  and  this  being  done, 
the  cause  aforesaid  shall  be  proceeded  io,  without  allowing  any  delay  or  ma- 
licious procrastination,  and  justice  shall  be  done. 


CHAPTER  XXIV. 

OJT  THE  FREQUENT  THEFTS  OF  ,THE  WORKMEN  AT  THE  MINES,  AND  THEIR 

PUNISHBfENT.— OF  THE  PURCHASERS  OF  ORE. 

ORDINANCE  LXVI. 

Also,  we  ordiun  and  command,  that  all  thefts  which  may  be  committed  in 
the  said  mines,  mining  districts  and  grounds,  or  in  any  place  where  there 
may  be  a  mining  establishment,  for  gold,  silver,  lead  or  ores  of  any  class  or 
description,  the  subject  of  such  thefts  being  any  thing  relating  to  or  con- 
cerning the  working  of  such  mines,  shall  be  punished  with  the  utmost  rigour, 
and  that  any  person  who  shall  steal  any  such  thing  as  aforesaid,  shall,  besides 
paying  and  restoring  to  the  party  the  thing  stolen,  be  condemned  in  seven- 
fold damages,  to  be  applied,  one  half  to  our  exchequer,  and*  the  other  half  to 
the  person  who  shall  give  information,  and  the  judge  who  shall  pass  sentence. 
And  such  thefts  shall  be  subject  to  the  cognizance  of  the  administrator  of 
each  department,  the  sentence  he  may  give  being  liable  to  an  appeal  to  the 
administrator-general.  But  if  he  who  shall  have  been  so  condemned  in 
seven-fold  damages,  shall  not  have  any  property  wherewith  to  pay  them,  the 
penalty  shall  be  commuted  for  some  corporal  punishment,  or  for  that  of  ban- 
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ishxnent,  accordiog  to  the  heinonsxiess  of  the  offence  ;  from  Trhioh  commuted 
sentence  there  shall  be  an  appeal  to  our  chief  accountant  of  fiaance  as 
aforesaid,  and  to  no  other  tribunal  whatsoever,  whether  such  commutation  be 
made  by  the  administrator  of  the  department,  or  the  administrator-general. 


CHAPTER    XXV. 

THE  CIVIL  AND  CRIMINAL  JURISDICTION  IN  BUTTS  CONCERNING  MINES,  BE- 
LONGS TO  THE  JUSTICES,  SUBJECT  TO  AN  APPEAL  TO  THE  ROYAL  AUDI- 
ENCIES ;  AND  THE  VICEROYS  HAVE  NOT  AUTHORITY  TO  TAKE  COGNI- 
ZANCE OF  SUCH  MATTERS ;  BUT  THE  ADMINISTRATIVE  AUTHORITY  IS, 
BY  THE  LAWS  AND  SEVERAL  ROYAL  ORDERS,  VESTED  IN  THE  VICEROYS. 

ORDINANCE  LXXVH.    . 

Also,  forasmuch  as  we  are  informed,  that  one  of  the  causes  preyenting 
the  regular  working  of  the  mines  heretofore  discovered,  and  the  search  for 
and  discovery  of  new  mines,  is  the  occurrence  of  suits  and  disputes  amongst 
those  who  are  concerned  in  and  work  them,  and  the  inconvenience  and  vexa- 
tion caused  amongst  the  officers  and  workmen  engaged  in  the  mines,  by  the 
justices  and  other  persons,  arising  both  from  such  justices  not  having  had 
proper  practice  and  experience  in  mining  affairs,  and  from  the  suits  being 
conducted  in  the  ordinary  deliberate  manner;  in  consequence  whereof,  the 
property  of  the  parties  being  expended  and  consumed,  in  the  proceedings 
had  before  the  justices  and  the  other  tribunals  to  which  they  have  recourse 
by  way  of  appeal,  they  are  incapacitated  from  prosecuting  the  discovery  and 
working  of  such  mines ;  whence  follows  notable  damage  to  ourselves,  to 
these  our  kingdoms,  and  to  our  subjects  therein :  Wherefore,  for  a  remedy 
thereof  (as  a  matter  of  so  much  importance),  and  in  order  that  all  persons 
may  be  encouraged  to  discover  and  work  the  aforesaid  mines,  we  have  re- 
solved to  appoint,  and  we  shall  appoint,  an  administrator  general,  and  such 
other  administrators  as  may  be  necessary  for  the  department  and  districts 
which  may  be  fixed  upon,  who  shall  be  persons  of  practice  and  experience 
in  such  matters,  and  who  shall  have  government  and  jurisdiction  over  all  the 
afore^id  mines,  and  all  matters  relating  thereto,  and  shall  be  superior  to  all 
persons  concerned  about  such  mines ;  and  they  shall  take  account  and  no- 
tice thereof,  and  shall  take  particular  care  that  all  the  rules  of  these  ordi- 
nances be  observed  and  fulfilled,  and  they  shall  enforce  the  same,  and  cause 
them  to  be  observed  and  fulfilled,  agreeably  to  the  order  and  instructions 
which  we  shall  direct  to  be  given  to  them  accordingly.  Andi  they  shall  have 
jurisdiction  to  take  cognizance  and  shall  take  cognizance,  in  the  first  instance 
of  all  suits,  causes  and  matters,  whether  civil,  criminal  or  relating  to  execu- 
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tion,  which  may  be,  arise  or  be  agitated  in  each  district,  and  they  shall  be  at 
liberty  and  shall  be  bound,  to  take  cognizance  of  the  same,  agreeably  to 
these  ordinances,  in  the  following  manner,  that  is  to  say : — If  the  adminis- 
tor-general  be  in  the  district  of  the  department  in  which  such  suits  may 
arise,  he  shall  take  cognizance  of  the  same  ;  but  if  he  be  not  in  the  district^ 
the  administrator  of  the  department  shall  take  cognizance  of  them  ;  and  if 
the  administrator-general  shall  leave  such  department,  he  shall  refer  the 
causes  of  which  he  may  so  have  taken  cognizance,  in  the  state  in  which  they 
may  then  be,  to  the  administrator  of  the  same  department,  who  shall  proceed 
with,  and  bring  the  same  to  a  conclusion,  agreeably  to  these  ordinances : 
and  if  the  admini'trator-general  aforesaid  shall  return  to  such  district,  and 
shall  find  the  causes  which  he  shall  have  so  referred,  still  undetermined,  he 
shall  be  at  liberty  to  resume  the  cognizance  of  the  same  whilst  he  may  be 
there.  And  we  command  such  administrator-general,  and  administrators  of 
departments,  to  do  and  administer  justice  to  the  parties,  in  the  cases  and 
matters  of  which  they  may  take  cognizance,  in  a  brief  and  summary  man- 
ner, agreeably  to  these  ordinances,  so  that  the  working  of  the  mines  be  not 
hindered  or  embarrassed  by  reason  of  such  suits*  And  we  command  our 
justices,  both  the  ordinary  justices,  and  those  of  the  holy  brotherhood,  and 
also  those  appointed  by  commission,  and  all  other  justices  whatsoever  in 
these  our  kingdoms,  and  the  other  kingdoms  under  our  dominion,  that  they 
do  not  intermeddle  with  the  cognizance  of  such  causes  touching  or  concern' 
ing  the  aforesaid  mines,  or  the  persons,  beasts,  oxen  or  waggons  which  may 
be  employed  or  work  therein :  and  that  they  shall  not  proceed  upon  nor  en- 
tertain, either  ex  officio  or  upon  the  application  of  the  parties,  any  claim,  pe- 
tition, complaint-  or  other  matter,  in  ail  that  is  aforesaid,  nor  in  any  part 
thereof :  and  that  if  there  be  any  such  matters  pending  before  them,  they 
shall  refer  them  immediately  to  such  administrators  of  departments,  that 
they  may  take  cognizance  of  the  same,  as  being  the  proper  judges  thereof, 
and  may  do  justice  to  the  parties.  And  for  the  present,  we  prohibit  and 
hold  prohibited,  the  said  ordinary  justices  and  judges,  and  those  appointed 
by  commission,  and  all  others  whatsoerer,  from  taking  cognizance,  in  any 
manner,  of  such  causes  and  matters  as  aforesaid,  concerning,  proceeding 
from  or  in  any  manner  depending  on  the  aforesaid  mines,  or  the  persons 
working  in,  or  clerks  or  officers  of  the  same,  as  is  aforesaid,  notwithstandmg 
any  law,  edict  or  other  matter  whatsoever  to  the  contrary,  which,  as  far  as 
relates  thereto,  we  dispense  with,  abrogate,  annul  and  make  void  and  of  no 
force  or  effect,  leaving  them,  nevertheless,  in  force,  as  to  all  other  matters. 
And  with  respect  to  the  persons  who  are  to  be  appointed  as  administrators 
or  receivers,  or  to  any  other  office  relating  to  the  said  mines,  it  is  our  plea- 
sure that  they  should  be  i^ppointed  by  our  council  of  finance,  under  our  let- 
ters and  orders,  signed  with  our  hand  ;  and  the  like  with  regard  to  the  or- 
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den  and  instractioDSy  which  are  to  be  giren  them  for  ttieir  conduct  in  their 
seyeral  offices. 

CONTENTS  OF  THE  COMMENTARY  ON  THIS  ORDINANCE. 

1.  This  ordinance  cannot  be  put  in  practice  in  the  Indies. 

S.  Nor  would  it  there  ha^e  the  desired  effect  of  preventing  delay. 

3.  Of  the  qualifications  which  the  chief  mining  alcaldes  are  required  by  law  to  have. 

4.  There  axe  numerous  persons  skilled  in  working  mines,  who  might  be  made  judges. 

5.  The  proceedings,  in  the  first  instance,  are  subject  to  the  cognizance  of  the  justices, 

and  the  pxoceedings  on  appeal,  to  that  of  the  royal  audiencies  ;  and  the  Yioeroys  or 
governors  are  not  at  liberty  to  challenge  the  cognizance  of  these  causes. 
6  and  7.  The  justices  ought  to  visit  the  mines.    Of  the  inconvenience  of  sending  visitors. 

8.  If,  when  the  justices  are  called  on  to  render  their  account,  they  were  charged  to  visit 

the  mines,  many  evils  would  by  that  means  be  prevented. 

9,  10  and  11.  In  the  case  (which  rarely  occurs),  of  a  visitor  being  sent  by  the  viceroy, 

he  should  be  instructed  with  reference  to  matten  of  government  only,  and  not  to 
questions  of  justice,  whether  civil  and  criminal  matters,  which  belong  to  the  justices 
and  the  audiencies. 
13, 13,  14  and  15.  A  reference  to  several  orders,  establishing  this  point. 

16.  It  is  extremely  important  that  the  viceroy  should  have  supreme  power  as  to  other 
points  ;  but  questions  of  justice  should  be  left  to  the  tribunals. 

17.  Of  the  inconvenience  occasioned  by  an  application  being  made  to  the  viceroy. 

18.  Of  the  ordinances  of  the  viceroy  of  Peru,  Don  Francisco  de  Toledo,  giving  to  the  or- 
dinary justices  a  moze  extensive  jurisdiction  than  they  axe  allowed,  even  in  New 
Spain. 

COMMBNTART. 

1.  This  ordinance  is  not  observed  in  tiie  Indies,  nor  could  it  be  enforced 
there,  -without  great  damage  to  the  public,  and  particularly  to  the  miners, 
who  would  have  to  maintfdn,  at  their  own  expense,  a  mining  administrator^ 
general,  and  particular  administrators,  in  each  department  and  in  each  mining 
district.  The  investing  these  officers  with  exclusive  jurisdiction,  would  have 
no  influence  in  expediting  the  proceedings  in  mining  suits,  as  vre  may  learn 
from  other  analogous  instances ;  and  were  the  right  of  appeal  to  the  audi- 
encies to  be  taken  away,  the  remedy  for  judicial  injustice  would  be  cut  off, 
and  the  parties  would  be  robbed  of  a  right  of  defence,  to  which  they  are 
naturally  entitied. 

.  2.  The  inconvenience  arismg  from  the  delays  of  the  ordinary  judges,  la- 
mented in  the  ordinance,  would  not  be  prevented  by  the  appointment  of  par- 
ticular administrators.  The  blame  of  the  delay  is,  in  general,  attributable 
to  themselves  or  their  agents.  The  remoteness  of  the  places  is  another  un- 
avoidable source  of  delay.  The  law  has  made  abundant  provision  for  en- 
suring dispatch  in  suits,  and  those  who  lament  the  delays  which  occur,  must 
pray  for  a  better  spirit  in  the  litigating  parties  themselves.  No  lawsuit  ever 
arises  concerning  a  poor  mine,  but  an  anxiety  to  get  possession  of  the  rich 
xxunes,  involves  the  parties  in  surveys,  objections  and  new  surveys,  without 
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end,  notwithstanding  that  the  royal  andiencicB  do  all  in  their  power  to  dis- 
pose of  the  mining  business  i?rith  expedition,  agreeably  to  the  law/ 

3.  The  other  inconvenience  lamented  by  the  ordinance,  that  the  ordinary 
justices  have  not  the  practice  and  experience  required  in  matters  relating  to 
mining,  might  be  obviated  by  appointing  justices  of  intelligence,  agreeably 
to  the  intention  expressed,  of  appointing  experienced  administrators.  The 
law  of  the  Indies,!  with  a  view  to  obviate  this  inconvenience,  directs  the 
viceroys  and  presidents  to  select  and  appoint  sufficient  and  proper  persons  as 
chief  mining  alcades,  who  are  to  be  capable  and  experienced  in  working  mines. 
But  if  persons  are  appointed  who  are  ignorant  of  the  subject,  the  fault  is  not 
in  the  regulations  of  the  law,  but  in  the  lamentable  neglect  with  which  they 
are  regarded.  What  advantage  can  be  expected  from  a  soldier,  a  placeman, 
or  a  politician,  who  have  probably  never  seen  a  mine  ?  How  are  they  to 
give  judgment  on  questions  concerning  the  interior  works,  timberings,  pillars 
of  support  and  fallings  in  ?  How  to  distinguish  between  different  veins  and 
their  various  courses  ?  How  to  make  nice  and  exact  surveys  ?  How  to  give 
judgment  as  to  a  shaft,  or  an  additional  pit  ?  or  to  discharge  numberless 
other  duties  ? 

4.  There  is  no  want  of  persons  of  worth,  who  are  at  the  same  time  experi- 
enced in  the  working  of  mines.  Tho  viceroys  and  presidents,  before  whose 
eyes  they  are,  know  them.  To  appoint  such  persons  to  be  mayors  or  chief 
alcades  in  the  mining  districts,  would  be  reasonable  in  itself,  beneficial  to 
the  mines,  and  a  merited  reward  to  the  parties  ;  their  operations  would  be 
conducted  with  skill ;  the  access  to  the  mines  would  be  easy,  and  justice 
would  be  distributed  with  dispatch,  impartiality,  knowledge  and  experience  ; 
we  should  no  longer  see  the  blind  leading  the  blind  ;  which,  between  judges 
and  surveyors,  is  now  very  much  the  case,  and  the  consequence  would  be, 
a  saving  of  immense  sums  in  costs,  proceedings  and  journeys,  all  drawn  from 
the  pocket  of  the  unfortunate  miner,  who  bears  the  expense,  and  of  the  sup- 
plier, who  furnishes  the  money. 

5.  The  only  plan  then,  for  promoting  dispatch  in  mimng  suits,  and  pre- 
venting the  rum  of  the  miners,  is  to  adhere  to  the  law  of  the  Indies,  by  leav. 
ing  the  proceedings,  in  the  first  instance,  to  the  justices,  and  the  appeals,  to 
the  royal  audiencies ;  at  the  same  time  filling  the  offices  of  chief  alcaldes  and 
mayors,  with  persons  experienced  in  the  working  of  mines  as  provided  by 
the  law.  And  until  tho  sovereign  shall  issue  other  laws,  these  must  be  in« 
violably  observed,  and  the  viceroys,  governors  and  presidents  are  not  to  be 
at  liberty  to  render  them  nugatory,  by  challenging  the  cognizance  of  such 
suits,  or  by  nominating  visitors  or  judges  of  commission,  as  to  civil  or  criminal 
matters,  where  questions  of  justice  between  the  parties  are  in  litigation. 

6.  The  justices  are  obliged,  by  their  office,  to  visit  the  mmes,  and  to  in- 
vestigate the  state  of  the  underground  works,  in  regard  to  the  pillars  of  sup- 

*  Law  5,  tit.  20,  book  4,  Collection  of  tbo  Indiei.  t  Law  1,  tit.  21,  book  4. 
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port,  timber-work  and  pits,  to  fallings  in  of  the  ground,  to  Hxe  catting  away  of 
the  pillars  of  support,  and  every  thing  else  affecting  the  working.  K  this  well- 
established  practice  were  adhered  to,  much  expense  and  many  errors  might  be 
prevented,  arising  out  of  the  ignorance  of  those  who  are  sometimes  dispatched  as 
visitors  to  the  mines,  of  which  they  frequently  conceive  such  a  dread,  that  they 
will  not  even  venture  to  look  at  them,  but  blindly  reAga  their  judgment  to 
the  opinions  pf  the  surveyors,  whom  it  is  usual  to  employ  in  those  places ;  up- 
on which  subject  we  have  ^ven  our  sentiments  in  the  appropriate  place.*  We 
recollect  one  instance  of  a  visitor,  who  (when  about  to  descend  into  the 
mine),  was  made  a  jest  of  by  the  barmen  and  miners  exaggerating  the  insecure 
state  of  the  works,  which  unpressed  him  with  such  violent  apprehension,  that 
he  resumed  his  dress,  which  he  had  taken,  off,  and  left  the  inspection  to  be 
performed  by  some  one  else. 

7.  The  discreet  and  experienced  viceroys  whom  we  have  known,  wishing 
to  follow  the  best  course  of  government,  have  refrained  from  appointing 
visitors  (except  in  a  very  few  cases),  either  for  the  mines  or  in  other  depart 
ments,  from  the  great  inconveniences  found  by  experience  to  follow,  although 
not  previously  calculated  on.  As  far  as  the  mines  are  concerned,  these 
inconveniences  are  indeed  very  great,  when  thoroughly  understood. 

8.  If,  when  the  mining  justices  render  an  account  of  their  offices,  tJie 
plan  were  adopted,  of  charging  them  to  visit  the  mines  at  proper  lames,  such 
a  practice  would  not  only  be  agreeable  to  the  precepts  of  the  laws  and  ordi- 
nances, in  promoting  the  various  ends  they  contemplate,  as  being  advanced 
by  the  working  of  the  mines ;  but  it  would  also  be  the  means  of  preventing 
the  falling  in  of  the  ground  and  the  consequent  fatalities,  the  inundation  of 
the  works,  and  many  other  evils  of  serious  moment,  which  arise  from  the 
licence  of  irregularities  of  the  miners,  and  the  connivance  and  thoughtless 
neglect  of  those  who  ought  to  keep  strict  watch  over  them. 

9.  We  have  observed  above,  that  the  cases  are  rare  in  which  the  viceroy 
proceeds  to  appoint  a  visitor ;  but  even  when  he  does^  the  appointment  must 
be  in  reference  to  questions  of  government  only,  or  to  the  means  of  improv. 
ing  the  standard  of  the  ore,  or  the  methods  of  reducing  by  smelting  or 
amalgamation  ;  as  was  done  by  the  Count  de  Salvatierra,  on  the  22d  of 
September,  1643,  when  he  commissioned  Don  Luis  Berrio  de  MontaIvo« 
judge  of  the  criminal  court  of  the  royal  audiency  of  Mexico,  under  the  title 
of  administrator  of  the  mines  of  the  kingdom,  to  proceed  to  Tasco  and  other 
mining  districts,  to  establish  the  method  of  amalgamation  for  reducing  the 
silver  in  twenty-four  hours,  discovered  by  Pedro  Garcia  de  Tapia  and  Pedro 
de  Mendoza  Melendez,  and  to  take  into  consideration  every  thing  relating 
thereto ;  of  which  we  have  treated  elsewhere.f  But  the  appointment  must 
not  have  reference  to  civil  or  criminal  matters,  which  are  objects  of  justice- 

*  Sap.  chap.  12  and  22.  t  Sap.  obap.  22,  n.  44,  46  and  46. 
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10.  Such  as  denouncements,  insufficient  working,  boundariesy  questions  of 
the  right  of  possession  or  property,  the  proving  of  entries  in  the  register,  the 
remoyal  of  pillars  of  support  or  the  embezzlement  of  bullion ;  all  which  belong 
to  the  chief  alcaldes  or.  majors,  and  by  way  of  appeal,  to  the  royal  audien« 
cies.  And  it  is  not  lawful  for  the  governors  or  viceroys  to  challenge  cogniss- 
ance  of  these  suits,  nor  to  withdraw  the  proceedings  in  the  first  instance  from 
before  the  justices ;  nor  can  they  prohibit  an  appeal  to  the  royal  audiencies : 
all  which,  besides  being  clearly  and  explicitly  laid  down  in  the  laws  of  the 
Collection  of  the  Indies,  is  also  repeatedly  enforced  by  various  ocders.  At 
the  same  time,  the  administrative  department  falls  entirely  within  the  province 
of  these  officers,  as  is  declared  by  the  same  laws,  in  the  following  particulars : 
They  are  to  cause  the  laws  of  Castile,  concerning  the  mines,  to  be  observed 
m  the  Indies  ;*  they  are  to  provide  the  mining  establishments  with  provisions 
and  to  be  careful  of  their  interests,  as  likewise  are  the  governors  ;t  and  they 
are  to  enforce  the  observance  of  the  miners'  privileges,  to  cause  them  to  be 
provided  with  stores  at  reasonable  prices,  and  to  urge  them  to  search  for, 
discover,  and  work  new  mines ;:(  because  the  abundance  and  richness  of  their 
ores  is  the  chief  strength  of  the  kingdom.  All  these  authorities  concern  the 
administrative  department,  and  an  equal  right  of  exercising  them  is  enjoyed 
by  the  governors  in  their  several  districts. 

11.  But  as  to  questions  of  justice,  it  is  otherwise :  for  instance,  although 
it  is  the  part  of  the  viceroy,  as  a  ministerial  duty,  to  consider  whether  it  will 
be  proper  to  sequestrate  mming  machinery  ;  yet  when  once  seized,  and  judi- 
cial proceedings  had  before  the  royal  officers,  there  is  no  appeal  to  the 
viceroy  ;  but,  being  a  question  of  justice,  the  appeal  belongs  to  the  audien* 
cies  :§  and  although  the  proceedings  do  in  fact  depend  on  the  exercise  of  the 
ministerial  authority  of  the  viceroy,  he  has  no  power  to  restrain  them, 
nor  can  he  delay  or  prejudge  the  appeal,  by  refusing  to  allow  the  proceedings 

"to  go  on,  or  by  stopping  their  progress  in  the  first  or  subsequent  instances.  || 

12.  On  several  occasions,  where  it  has  appeared  that  an  opposite  course 
has  been  pursued  in  this  delicate  matter,  orders  have  been  issued  with  refer. 
ence  to  it,  The  first  we  shall  notice  was  on  the  22d  of  March,  1708,  in  the 
viceroyalty  of  the  Duke  of  Albuquerque,  on  occasion  of  complaint  by  the 
mayor  of  Zacatecas,  that  he  had  been  impeded  in  trying  and  inquiring  into 
certain  improper  dealings  in  the  purchase  of  silver,  and  in  the  cutting  away 
the  pillars  of  support  of  the  mine  Benitillas.  In  this  case,  the  council,  after 
having  advised  the  king  of  their  resolution,  declared,  m  a  sitting  of  justice, 

*  Law  8,  tit.  1,  book  2,  Collection  of  the  Indies. 

t  Laws  6  and  9,  tit  19,  book  4.    Laws  1  and  4,  tit  20,  book  4,  Collection  of  the  Indies. 

t  Law  1,  tit.  11,  book  8,  Collection  of  the  Indies. 

§  Law  10,  tit  19,  book  4,  Collection  of  the  Indies. 

II  Laws  87  and  38,  tit  8,  book  8,  Collectwn  of  the  Indies.  Laws  36  and  60,  same  title  and 
book.  Laws  84  and  85,  tit  15,  book  2,  Collection  of  the  Indies.  Law  24,  tit  12,  book  5. 
Sokmas.  Polit  Hb.  ((,  cap.  8. 


360  SPANISH  AND  MEXICAN  LAW. 

that  the  jarisdiotion,  in  all  civil  and  criminal  matters,  belon^ng  to  the  mayor, 
and  in  the  second  instance,  to  the  audiencj  of  Goadalazara,  to  the  express 
exclusion  of  the  viceroy. 

13.  Another  such  order  was  issued  on  the  17th  of  March,  1738,  in  the 
viceroyalty  of  the  Archbishop,  Don  Juan  Antonio  de  Yizarron.  That  officer 
having  conceived  that  he  had  the  cognizance,  as  superintendent  of  the 
revenue  (under  law  3,  tit.  1.,  book  2),  of  a  question  of  justice  concerning  a 
mine  belonging  to  Don  Manuel  Ginoecio,  the  audiency  reported  the  case  to 
the  council,  which  directed  that  the  above  order  of  the.  year  1708  should  be 
repeated,  declaring  that  the  proceedings  in  the  first  instance  ought  to  be  had 
before  the  justice  of  Sombrerete  (where  the  mine  was  situate),  and  those  on 
appeal,  before  the  audiency  of  Gbadalaxara,  and  that  the  viceroy  must  givo 
way ;  which  they  recommended  him  to  do,  and  for  the  future,  not  to  extend 
his  jurisdiction  beyond  the  regular  routine  of  business,  but  to  permit  the 
audiency  to  exert  its  proper  functions.  ' 

14.  Another  such  order  bears  date  the  26th  of  October,  1740,  and  was 
forwarded  on  occasion  of  the  above-mentioned  audiency  having  reported,  that 
the  viceroy  last  named,  the  Archbbhop,  had  commissioned  Don  Francisco 
Antonio  de  Echavarri  (now  senior  judge  of  the  audiency  of  Mexico),  to  hear 
a  suit  then  pending  between  Don  Eusebio  Sanchez  de  Ocampo,  and  Don 
Leonardo  de  el  Hierro :  whereupon  his  majesty  directed  that  the  above- 
mentioned  order  should  be  repeated,  and  that  the  viceroy  should  be  advised, 
if  he  wished  to  maintain  his  station,  not  to  intermeddle  in  questions  of  justice 
between  parties,  but  to  allow  the  justices  to  exercise  their  jurisdiction  without 
interruption,  and  to  leave  the  proceedings  upon  appeal  to  the  audiencies, 
agreeably  to  the  various  laws  and  orders,  entitiing  those  courts  to  the 
cognizance  of  such  matters. 

15.  By  another  royal  order,  of  the  16th  of  September,  1756,  his  majesty 
confirmed  an  arrangement  which  had  been  made  by  the  viceroy.  Count  de 
BeviUa-Gigedo,  for  establishing  a  mayor  at  Bolanos,  but  disapproved  of  his 
haidng  separated  that  district  from  the  audiency  of  Guadalaxara,  and 
annexed  it  to  the  jurisdiction  of  the  viceroyalty  of  Mexico ;  ordering  that  it 
should  be  restored  to  the  jurisdiction  of  the  first-mentioned  audiency.  And 
although  the  viceroy,  Marquess  de  las  Amarillas,  represented  that  he  had 
suspended  fulfilling  the  order,  at  the  same  time  forwarding  docum^ts  on  the 
subject,  another  royal  order  was  issued  in  the  year  1759,  directing  him  to 
comply,  without  further  delay,  and  ordering  that  the  mayor  and  other  justi- 
ces of  Bolanos,  should  be  subject  to  the  audiency,  as  .the  latter  had  been 
before. 

16.  The  above  by  no  means  derogates  from  the  lofty  and  eminent  power 
of  the  viceroy,  which  is  so  important  and  necessary  for  the  administration  of 
the  political,  economical  and  military  government  of  these  kingdoms ;  and  so 
extensive,  that  he  can  with  difficulty  dispatch  the  immense  mass  of  applies- 
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tions  and  other  bumness  he  has  to  attend  to,  in  reference  to  all  these  depart- 
mentSy  bendes  the  afiairs  of  the  revenue,  the  presentation  to  benefices,  the 
saperintendence  of  the  military  posts  and  missions,  the  providing  supplies  of 
provisions,  the  concluding  contracts  of  hire,  the  reducing  fresh  tribes  of  In- 
dians, and  all  the  other  matters  which  require  the  saction  of  his  supreme 
authority.  But  as  ihe  supreme  head  of  the  kingdom,  and  representing  the 
majesty  of  our  sovereign,  it  is  his  duty  to  allow  the  other  members  of  the 
body  politic,  and  the  tribunals  appointed  for  the  determination  of  questions 
oT  justice,  to  perform  their  functions  without  restraint.  And  he  must  not, 
by  transgressing  the  proper  limits  of  his  jurisdiction,  and  assuming  authori- 
ties which  belong  to  other  ministers,  disturb  the  harmony  and  subordination 
which  ought  to  exist  in  the  functions  of  the  difierent  officers  of  the  state,  at 
the  same  time,  in  so  doing,  violating  the  laws  (which  are  supreme  above  all), 
and  working  great  injustice  to  the  parties  concerned. 

17.  It  is  indeed  a  grievous  thing  that  the  parties  should,  as  they  often 
are,  and  as  we  ourselves  have  witnessed  in  many  cases,  in  not  a  few  of  which 
we  have  been  concerned  as  counsel,  be  compiled  to  proceed  to  Mexico,  from 
Zacatecas,  Bolaiios,  Sombrerete,  Ghiguagua,  and  other  places,  at  the  distance 
of  two,  three  or  four  hundred  leagues,  to  defend  their  rights.  For  to  say 
nothing  of  the  journeys  to  and  fro,  the  expenses  at  Mexico,  which  are  con- 
siderable, and  those  of  the  procurator,  advocate,  assessors  and  clerks,  which 
must  altogether  be  the  ruin  of  the  suitor,  even  if  he  should  gain  his  cause  ; 
the  fact  is,  that  it  is  impossible  the  truth  can  be  made  out  at  so  great  a  dis- 
tance. If  the  right  of  appeal  be  denied,  there  is  an  end  of  justice ;  if  it  be 
granted,  the  whole  matter  is  just  where  it  was  at  first.  But  how  can  we 
speak  in  sufficiently  strong  terms,  of  the  delays  and  objections,  whether  rea- 
sonable or  groundless,  interposed  by  the  assessors  7  The  greater  part  how- 
ever, of  these  evils  (we  do  not  say  the  whole,  for  expense  must  necessarily 
be  attendant  upon  litigation),  would  be  avoided,  were  the  proceedings,  in  the 
first  instance,  left  to  the  territorial  justices  (who  have  much  greater  facil- 
ities for  going  through  the  necessary  prelimiuaries,  the  trials,  surveys  and 
inspections),  and  the  appeals,  to  the  audiency  of  the  district,  where  no  asses- 
sor is  required,  and  where  it  is  very  rare  indeed  that  any  objection  can  be 
made  to  any  of  the  officers :  besides  which,  these  courts  being  familiar  with 
mining  matters,  from  the  various  cases  which  come  before  them,  bring  the 
suit  to  a  speedy  end,  which  is  of  great  importance  to  the  public,  and  dispose 
of  the  business  of  the  miners  with  the  expedition  so  much  insisted  on  by  the 
laws.* 

18.  The  viceroy,  Don  Francisco  de  Toledo,  sensible  of  these  truths, 
framed  for  Peru  tibree  special  ordinances,  directing  that  the  registries  should 
be  made  before  the  mming  alcalde  ;  that  that  officer  should  visit  the  mines 
in  dispute, and  go  through  the  preliminary  operations  in  person,  proceedings 

*  Lftwi  S,  8  and  ft,  tit,  20,  book  4,  Collectioii  of  the  Indies. 
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and  ODforcing  his  Be&tence  in  a  summary  way  ;  and  that  the  appeals  should 
be  heard  before  the  royal  audiencies,  which  should  likewise  have  cognisance 
of  the  cause^  in  the  further  stage  of  supplication.  So  that  this  great  and  cel- 
ebrated viceroy  did  not  think  himself  authorised  to  claim  cognizance  of  these 
suits,  but  conceived  it  his  duty  to  consider  the  public  good,  by  leaving  ques- 
tions of  justice  to  the  courts.*  It  is  to  be  observed,  that  when  a  question 
arises  concerning  a  contract  for  the  purchase  or  sale  of  a  mine,  the  right  of 
succession  under  a  will  or  otherwise,  or  any  other  point  of  the  like  nature, 
it  is  competent  not  only  to  the  mining  judge  and  chief  alcalde,  but  also  to 
the  ordinary  justices  of  the  territory,  to  entertidn  the  suit ;  and  that  it  is 
only  upon  questions  arising  under  the  ordinances,  that  the  jurisdiction,  in  the 
first  instance,  belongs  to  the  mining  judge.  If  there  be  no  such  judge,  the 
question  must  be  tried  by  the  other  justices,  as  may  be  noticed  in  the  ordi- 
nances of  Peru  above  referred  to. 


CHAPTER    XXVI. 

OF  ADITS  AKD  C0N1RAM1NA8,  AND  THEIB  INPORTANCE.— OF  THE  OBU- 
6ATION  TO  MAKE  THEM,  AND  THE  INCONVENIENCES  WHICH  FOLLOW 
FROM  NEGLECTING  TO  DO  SO.— OF  REGISTETING  AND  MARKING  THEM 
OUT,  THEIR  DIMENSIONS  AND  FORM,  AND  THE  NUMBER  OF  HANDS  TO  BE 
EMPLOYED  IN  WORKING  THEM.— OF  THE  APPORTIONMENT  OF  THE  EX- 
PENSE AND  OF  THE  RIGHT  TO  THE  ORES  FOUND  IN  THE  COURSE  OF 
PROSECUTING  SUCH  WORKS,  WHETHER  IN  UNOCCUPIED  OR|APPROPRI- 
ATED  GROUND,  AND  WHETHER  FOUND  IN  NEW  VEINS  OR  IN  A  VEIN  BE- 
LONGING  TO  SOME  OTHER  PARTY. 

ORDINANCES    LXXIX.  LXXX.  LXXXI.  LXXXH. 

LXXIX.  Also,  forasmuch  as  we  are  advised,  that  many  mines  are  so  sit- 
uated as  to  admit  of  contraminas  being  made,  and  that  mines  newly  discov- 
ered may  possibly  be  similarly  circumstanced,  so  that  the  water  might  flow 
out  by  the  contraminay  or  be  got  out  at  less  expense,  which  is  of  great  im- 
portance, both  in  regard  to  the  permanence  of  the  mines,  and  their  present 
working : — ^Wherefore,  we  ordain  and  command,  that  wherever  there  shall 
be  opportunities  for  making  such  contraminasj  the  mine  owners  shall  make 
them,  and  each  shall  contribute  to  the  same,  according  to  the  nature  and 
disposition  of  his  nune,  so  admitting  of  being  drained  by  a  contramina. 
And  that  when  the  mine  owners  shall  not  agree  amongst  themselves  to  make 
the  same,  the  administrator-general,  having  inspected  and  informed  himself 
of  the  disposition  of  the  ground,  and  the  advantages  which  would  attend  the 
measure,  shall  arrange  with  them  to  do  it.  And  that  in  such  case  (such 
mine  owners  being  agreed,)  he  shall  make  such  appointment  of  the  expenses 

*  Escalona,  Gazopb.  lib.  2»  p.  2,  cap.  1,  tit  9,  paf.  121,  n.  1,  8  and  5. 
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as  maj  be  necessary,  amongst  the  proprietors  of  the  mines  thereby  benefit- 
ed, assitrning  to  each  the  contribution  he  is  to  make,  according  to  the  bene- 
fit be  may  thereby  derive,  and  compelling  him  to  pay  and  make  good  such 
appoiatment  for  the  purpose  aforesaid.  And  the  ore  which  may  be  raised  in 
the  course  of  driving  such  contraminaj  shall  go  towards  the  expenses  incur- 
red about  the  same,  and  any  deficiency  which  may  be  found,  shall  be  ajp« 
portioned  according  to  the  arrangement  which  the  owners,  or  in  default 
thereof,  the  administrator  shall  have  made. 

LXXX.  Also,  we  ordain  and  command,  that  if,  in  driving  such  contra- 
mina  or  contraminas,  in  pursuance  of  any  such  arrangement  as  aforesaid, 
any  new  mines  should  be  discovered,  not  previously  discovered  from  the  sur- 
face, such  mines  so  discovered  in  the  course  of  driving  such  contraminaj 
shall,  notwithstanding  that  they  may  fall  within  the  boundaries  of  other 
mines  discovered  from  the  surface,  belong  to  the  mine  owners  who  shall 
have  contributed  to  such  contramina^  and  each  oi  them  shall  receive  a 
share  of  the  produce,  proportionate  to  the  share  of  the  expenses  which  shall 
have  been  apportioned  to  him  as  is  aforesaid. 

LXXXI.  Also,  we  ordain  and  command,  that  if  there  shall  be  any  mines 
at  a  distance  from  the  place  where  such  contramina  shall  have  been  made, 
for  which  reason  the  owners  thereof  shall  decline  to  contribute  to  the  ex- 
penses of  the  same,  then,  when  and  so  often  as  it  shall  be  ascertained  that 
the  water  in  such  distant  mines  is  drained  off  or  diminished,  by  means  of 
such  contramina^  or  that  the  owners  derive  any  other  benefit  therefrom,  in 
getting  out  ore,  rubbish  or  any  other  matter  whatsoever ;  they  shall  pay  to 
the  owners  of  such  contramina^  so  much  as  shall  be  rated  and  estimated  by 
the  administrator-general,  or  the  administrator  of  the  department,  or  of  the 
Learest  department  as  the  amount  of  the  benefit  derived  by  their  mines  from 
such  contramina^  having  regard  to  the  expense  to  which  they  would  have  been 
put,  had  not  such  contramina  been  made,  and  which  is  thereby  saved  to  them. 

LXXXII.  Also,  we  ordsdn  and  command,  that  if,  in  any  of  the  mining 
districts  where  it  may  be  convenient  to  drive  such  contramina  or  contrand' 
naSj  the  mine  owners  thereof  shall  not  be  disposed  to  lay  out  money  in  driv- 
ing  the  same,  and  any  other  individual  should  be  willing  to  undertake  the 
work,  the  expediency  of  driving  such  contramima  having  been  confirmed 
by  the  administrator-general,  and  the  commencement  thereof  having  been 
registered  he  shall  be  at  liberty  to  drive  and  may  drive  the  same  to  such  an  ex- 
tent as  he  shall  think  proper,  and  without  regarding  any  particular  limitation  of 
stakes  or  boundaries.  And  all  the  ore  and  produce  which  may  proceed  from  the 
discoveries  made  in  the  course  of  such  contraminay  shall  belong  to  the  per- 
son who  shall  have  made  the  same,  observing  however,  that  he. shall  not  take 
more  of  the  ore  of  any  other  person's  mine  than  shall  be  contained  within 
the  cavity  of  such  contramina^  and  that  the  party  making  such  contramina 
shall  not  be  at  liberty  to  extend  it  in  depth,  height  or  width,  beyond  the  di- 
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mensioDS  which  shall  have  been  assigned  at  the  eominencement  of  sach  con- 
traminaj  and  which  it  is  to  be  eight  quarters  of  a  vara  for  the  Jieight,  and  five 
for  the  width.  And  he  shall  enjoy  this  preference  with  regard  to  the  ore,  so 
long  only  as  there  shall  be  no  other  deeper  mine/  producing*  more  benefit  to 
the  mines  aforesaid,  for  this  right  is  peculiar  to  the  deepest  cofUramina  only. 

CONTENTS  OF  THE  OOMMENTART  ON  THESE  ORDINANCES. 

I.  What  an  adit,  or  contramina  is. 

9.  Of  the  advantagea  derived  from  adits. 

3.  It  is,  in  certain  eases,  a  duty  to  drive  these  works. 

4.  The  disposition  of  the  ground  should  be  carefully  examined  by  surveyors. 

5.  Of  the  fatal  consequences  of  allowing  these  works  to  be  conducted  by  incompet  ent 

persons. 

6.  Of  the  famous  adit  of  the  Vizcayua  vein,  in  the  mining  district  of  el  Monte. 

7.  Of  the  fearful  depth  of  the  mines  in  Pachuca,  described  with  astonishment  by  GemelH 

Carreri.    The  water  has  now  overwhelmed  these  mines,  burying  immense  treasures. 

8.  Of  the  poverty  of  the  miners,  which  disables  them  from  driving  adits. 

9.  For  want  of  works  of  this  nature,  the  mines  become  irremediably  sunk  in  water,  as  is 

the  case  in  many  of  the  mining  districts  of  New  Spain.     Of  the  anzioas  provisions 
of  the  ordinance. 

10.  It  is  probable  that  the  water  will  be  the   ruin  of  the  mines  of  New  Spain,  and  the 
evil  is  to  be  apprehended  with  regard  to  both  the  continents  of  America. 

II.  It  seems  desirable  that  the  crown  should  take  a  share  in  the  expenses  and  profits  of 
the  adits,  in  the  districts  of  roost  celebrity. 

12.  Of  the  injurious  neglect  of  the  justices,  in  not  compelling  the  mioeis  to  open  adits, 
where  circumstances  admit  of  it.' 

13.  Of  registering  and  marking  out  the  adits.    They  may  be  opened  in  ground  belonging 
to  another  proprietor. 

14.  A  limited  dimension  is^assigned  for  adits.  The  rule  was  dispensed  with,  as  was  just 
in  the  case  of  the  adit  of  the  Vizcayna  vein. 

16.  Of  the  exclusive  right   of  the   sovereign  and  the  viceroys,  to   dispense  with  the 

regulations  on  this  point,  and  several  considerations  on  the  subject. 
16.  The  adit  must  proceed  in  a  direct  line  to  the  point  in  view. 
17-  The  proper  number  of  hands  for  an  adit  is  four  workmen. 
18  and  19.  In  the  course  of  the  agreement  for  driving  the  adit  of  the  Vizcayna  mine,  the 

viceroy  determined,  that  it  was  unnecessary  to  set  on  hands  in  each  separate  mining 

fertenencia.    Of  the  discussions  which  passed,  and  the  modifications  Stbject  to  which 

the  permission  was  given, 
so.  Of  levying  the  contribution  to  the  expenses  of  the  adit,  amongst  the  mine  owners 

concerned,  and  how  it  is  to  be  estimated.    The  parties  are  compellable  to  pay  the 

contribution. 
91.'  Of  the  manner  in  which  an  agreement  to  forfeit  all  right  to  the  mine,  in  default  of 

contributing  to  the  adit,  is  to  be  construed. 

32.  The  ores  found  in  the  coarse  of  driving  the  adit,  aie  to  be  divided  proportionally 
among  the  contributors. 

33.  The  80th  ordinance  grants  to  the  parties  driving  the  adit  the  property  of  the  new 
veins  they  may  discover,  although  they  be  in  the  ground  of  another  proprietor  This 
ordinance  reconciled  with  the  83d,  and  an  explanation  given  of  the  course  to  be  pur^ 
sued  in  the  case  of  a  communication  oceoxring. 

*  Evidently  meaning  cmtramina. — Trans, 
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34.  The  party  driving  the  adit  enjoys  the  rights  of  a  discoverer,  in  respect  to  any  new 
vein  he  may  discover  in  driving  it« 

35.  The  parties  driving  the  adit  are  to  receive  payment  from  those  who  derive  benefit    » 

from  the  work. 

36.  Although  the  party  driving  the  adit,  be  not  a  mine  owner,  the  contribution  must  be 

paid  to  him.  « 

87.  This  contribution  is  to  be  paid  so  long  only  as  any  actual  benefit  is  derived  ;  but  if 
another  adit  be  made  at  a  greater  depth,  the  contribution  becomes  due  to  the  propri- 
etor of  the  latter. 

COMMENTARY. 

1.  These  four  ordinances  (which  have  none  corresponding  to  them  amongst 
the  old  ordinances),  are  of  the  first  importance  for  keeping  up  the  raining 
districts.  They  relate  to  adits,  or  contraminas,  so  called,  because  they  are 
levels  or  galleries  over  against  a  mine.  The  pit  or  shaft  of  a  mine  is  opened 
from  the  surface  above,  but  an  adit  is  opened  from  the  foot  or  side  of  the  hill, 
and  driven  to  communicate  with  the  pit.  The  pit  therefore,  descends  from 
the  surface  towards  the  centre,  and  the  adit  ascends  to  meet  the  pit  or  pits 
of  the  mine.  The  arrangement  of  these  works,  thus  explained,  is  sufficiently 
clear  and  intelligible,  but  may,  if  required,  be  seen  in  various  plates  given 
by  Agricola.* 

2.  These  cantraminasy  or  adits,  which  are  vulgarly  called  canones  (levels 
or  drifts),  are  subterraneous  conduits  or  channels,  and  have  for  their  princi- 
pal object  (amongst  others,  to  collect  together  the  water  from  several  mines, 
affording  one  general  means  of  drainage  for  all  of  them,  and  thus  rendering 
it  practicable  to  work  parts  of  the  vein,  previously  under  water.  This  is  the 
grand  object  of  a  contramina  or  work  of  general  drainage.  Pits  are  expen- 
sive works,  and  often  become  insufficient  or>unserviceabIe,  either  from  varia- 
tions in  the  course  of  the  vein,  or  from  the  great  pressure  of  the  water  in 
the  deeper  levels.  But  an  adit,  or  contramina^  whilst  it  is  a  durable  and 
permanet  work,  provides  an  outlet  to  the  waters,  in  their  natural  course,— 
affords  a  ready  ingress  and  egress  to  the  workmen,  for  the  purposes  of 
getting  out  ore  and  rubbish  at  a  reduced  expense,  gives  opportunities  for 
exploring  the  principal  vein  of  the  mine,  and  the  other  veins  connected  or 
forming  junctions  with,  or  dividing  and  intersecting  it,  and  by  determining  the 
course  of  the  vein,  and  enabling  the  proper  directions  to  be  given  to  the 
different  works,  promotes  the  grand  object  of  discovering  and  turning  to 
advantage  the  metallic  substances  hidden  in  the  bowels  of  the  earth. 

3.  Upon  all  these  grounds  then,  contraminas  being  works  of  the  highest 
importance,  both  for  giving  permanence  to  the  mines  themselves,*  and  for 
facilitating  their  present  working,  it  is  provided  by  the  79th  ordinance  (not- 
withstanding the  rule  that  no  one  ought  to  be  compelled  to  work  his  own 
property),  that  such  works  shall  be  driven,  whenever  there  are  conveniences 

*  Agrioola,  de  re  metall.  lib.  5,  p.  71.  nsq.  ad  74. 
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for  the  purpose ;  the  mine  owners  contributing  thereto,  according  to  the 
benefit  thej  may  derive  from  them ;  and  that  if  they  shall  not  agree,  the 
justice  shall  apportion  the  expense,  and  compel  them  to  make  good  the 
payment. 

4.  The  first  thing  therefore,  is  to  ascertain  the  disposition  of  the  ground, 
and  the  advantages  which  may  be  derived  from  the  mines  being  drained  ;  in 
estimating  which,  not  only  the  situation  of  the  mines,  but  also  the  condition 
and  depth  of  the  lower  works,  subject  to  the  water,  must  be  taken  in  to  the  ac~ 
count,  that  it  may  be  ascertained  whether  the  water  will  flow  out  with  facility. 
For  if  the  lower  workings  be  as  deep  or  deeper  than  the  point  from  which 
the  mouth  of  the  adit  is  to  be  commenced,  little  or  no  benefit  can  be  expect- 
ed, but  on  the  contrary,  much  expense  and  loss  will  be  incurred.  In  the 
first  place  then,  the  ground  must  be  inspected,  and  a  nice  survey  must  be 
made  by  persons  of  skill  and  practice  in  geometry,  to  prevent  any  risk  of 
failure  in  an  undertaking  of  such  extent  and  importance.  For,  if  the  depth 
of  the  pit  internally,  be  equal  to  the  external  declivity,  measured  to  the  point 
at  which  the  adit  is  proposed  to  be  commenced,  the  expenditure  of  time  and 
money  will  be  in  vain,  and  the  object  will  fail  of  efi*ect. 

6,  We  alluded,  when  on  the  subject  of  surveys,*  to  the  misfortunes  which 
follow  from  entrusting  works  of  this  nicety  to  mechanical  and  ignorant  miners, 
or  to  persons  who,  although  of  more  intelligence,  have  not  the  skill  in  geom- 
etry required  to  enable  them  to  form  an  opinion  of  the  proper  length,  breadth 
and  depth  to  be  given  to  these  works.  And  as  it  is  an  effort  of  extreme 
hardihood  in  a  mine  owner,  considering  the  contingencies  which  arise,  to 
hazard  this  property,  even  in  works  for  obtaining  ore,  so  is  it  a  still  bolder 
step]  to  resign  himself  to  the  guidance  of  an  ignorant  miner,  in  inking  a 
pit  or  driving  an  adit,  matters  which  necessarily  involve  considerable  expense, 
and  much  dead  work,  without  affordmg  any  certainty  of  discovering  ore,  to 
redeem  the  expense. 

6.  And  here  we  must  notice  the  distingmshed  merit  of  Don  Joseph  Alex- 
andre Bustamante,  and  his  fellow  supplier  and  successor,  Don  Pedro  Romero 
Terreros,  of  the  order  of  Calatrava,  in  driving  an  adit  for  the  mines  of  the 
Vizcayna  vein,  in  the  mining  district  of  el  Monte,  and  jurisdiction  of  Pachuca, 
from  the  spot  called  Dona  Juana^  or  Melgarego.  This  work  having  been 
commenced  on  the  10th  July,  1749,  it  was  found,  in  the  month  of  January? 
1754,  by  surveys  and  inspections  performed  every  four  months,  that  the 
length  driven  was  866  varaa;  a  work  certainly  worthy  of  commendation, 
and  with  more  reason  than  some  others  of  its  class.f  This  adit  was  after- 
wards, by  perseverence,  activity  and  energy,  carried  to  a  sUll  greater  length, 
and  found  to  be  eminently  useful :  but  not  till  nine  years  of  fruitless  labour 

*  Vide  snp.  chap.  12,  n.  14. 

t  Qaalis  est  ills  canicoli  de  el  Venino^  qui  dacit  adVeoam  ricam  Fototia,  qai  improbo  labore 
per  29  aonos  constnictus,  250  nlnaa  non  excedebat    Laet»  AmericsB  descriptio,  lib.  11,  cap.  9. 
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had  been  spent  in  driving  an  adit  from  the  place  cs^ed  Asojatlay  and  after- 
>?ards  another  jear  in  driving  another  adit  from  a  place  called  Omitlan,  or 
Guerrero,  the  two  last  being  in  different  directions.  What  money  must  have 
been  expended,  and  what  patience  exerted  in  these  ten  years !  Bustamante, 
wearied  of  so  much  ineffectual  labour,  relinquished  the  prosecution  of  the 
work,  and  gave  up  his  interest  in  the  privileges  granted  to  him  by  the 
superior  government  of  Mexico,  in  the  orders  under  which  he  had  been 
authorised  to  undertake  the  adit ;  but  the  Marquess  de  Yalle-Ameno,  a 
partner  in  the  work,  and  a  proprietor  of  some  adjoining  mines,  persisted  in 
the  enterprise,  taking  up  the  work  from  the  extreme  point  of  the  adit  driven 
from  the  place  called  D(ma  Jaanay  towards  which  the  watercourses  of  the 
mining  district  of  el  Monte  flowed,  and  he  finally  accomplished  his  object, 
although  frustrated  at  the  other  two  points,  doubtless  from  not  having  taken 
a  correct  view  of  the  disposition  of  the  ground,  of  the  distance  between  the 
mouth  of  the  adit  and  the  bottom  workings,  and  of  the  depth  of  the  latter 
below  the  former. 

7.  Gemelli  Garreri,  in  travelling  through  that  country  in  the  year  1697, 
found  the  bottom  workings  of  the  mines  of  Pachuca  to  be  of  very  great 
depth ;  the  mine  of  Santa  Cruz  was  more  than  700  feet  deep ;  that  of 
Navarro,  more  than  600  ;  and  that  of  San  Mateo,  400.  Into  the  latter  of 
these,  with  a  miner's  spirit,  he  descended,  and  he  declares  that  it  was  the  ^ 
most  foolish  action  he  ever  committed  for  the  mere  gratification  of  curiosity. 
The  mine  of  Trinidad,  consisting  of  the  several  mines  of  Campechana,  Joya 
and  Penol,  from  which  he  assures  us  that  forty  millions  of  marcs  of  silver  were 
ridsed  in  ten  years,  by  means  of  as  many  as  one  thousand  workmen,  was  so 
flooded  with  water,  at  the  depth  of  800  feet,  that  it  required  sixteen  whims 
to  drain  it,  and  the  expense  of  the  timber  alone,  for  preventing  the  falling  in 
of  the  ground,  was  estimated  at  more  than  twenty  thousand  dollars.*  In  the 
early  part  of  the  present  century,  Don  Isidro  Bodriguez,  of  Madrid,  of  the 
order  of  Galatrava,  sunk  much  money  in  these  mines ;  but  the  irresistible 
force  of  the  water  overwhelmed  the  property  he  laid  out  in  them,  and  the 
treasures  of  the  mines  themselves  still  remained  buried  in  its  depth.  After 
all  this,  it  is  impossible  to  bestow  too  much  commendation  on  the  laudable 
energy  displayed  by  Don  Joseph  de  Bustamante,  Don  Pedro  Romero  Terre- 
ros,  the  Marquess  de  Yalle-Ameno,  Don  Juan  Yarandiaram  and  Don  Thomas 
Telle,  and  their  partners,  in  undertaking  and  pursuing,  during  more  than 
twenty  years,  from  the  year  1739,  the  great  work  of  the  adit,  notwithstand- 
ing the  depth  of  these  mines,  and  the  immense  body  of  water  contained  in 
ihem.  And  the  failure  of  the  two  first  adits,  combined  with  the  success  of 
the  last,  shews  what  mature  deliberation  should  be  bestowed,  in  plaiming 
works  of  such  extent  and  expense  as  these  ;  the  failure  of  which  is  attended 

*  Gemelli  CanreH,  in  his  Toyage  roand  the  world,  23d  Aprils  1697,    Hiatoire  general  dee 
Tojegee,  torn.  44,  in  12.  peg.  11. 
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with  the  most  serious  loss  to  the  mine  owner,  who  maj,  on  the  other  hand, 
bj  the  successful  accomplishment  of  the  work,  be  rendered  both  rich  and 
powerful.  The  only  way  of  effecting  the  latter  object,  is  by  having  a  prac- 
tical survey  of  the  ground  made,  under  the  direction  of  persons  skilled  in 
geometry. 

8.  In  the  second  place,  after  considering  the  disposition  of  the  ground, 
the  attention  must  be  turned  to  the  arrangements  required  to  be  made 
amongst  the  mine  owners,  preparatory  to  driving  the  adit.  This  is  the 
greatest  difficulty  experienced  in  carrj^ng  the  79th  ordinance  into  effect,  for 
although  it  directs  that  adits  shall  be  driven  wherever  there  are  conveniences 
for  the  purpose,  or  that  the  owners  shall  be  compelled  by  the  justice  to  drive 
them ;  yet  the  fact  is,  that  the  labour  of  these  undertakings  is  so  great,  and 
the  miners  so  necessitous  and  destitute  of  resources,  that  unless  they  happen 
to  be  men  of  very  ample  means,  they  are  but  rarely  in  a  situation  to  under- 
take an  adit  of  great  length,  or  to  expend  many  thousands  of  dollars  in  ad- 
vance, upon  the  bare  hope  of  reimluirsement  upon  the  draining  being  ac- 
complished. On  the  ether  hand,  if  the  business  be  made  a  partnership  con- 
cemi,  the  love  of  money  becomes  a  great  bar  to  its  success,  and  the  profit 
not  being  of  a  nature  to  admit  of  easy  dinsion,  it  so  happens  that  very  few 
instances  occur,  of  agreements  between  different  parties  for  undertaking 
these  adits  in  concert.  The  miners,  provided  they  have  but  some  ore  to 
work  at  for  the  time  present,  pay  but  little  regard  to  prospects  of  a  greater 
profit  at  a  future  period,  and  are  alarmed  at  the  idea  of  expense.  They  are 
satisfied  with  a  small  profit,  and  with  the  ordiuary  mode  of  drawing  off  the 
water  by  means  of  the  pit,  and  they  cannot  find  courage  to  form  a  combina- 
tion for  the  purpose  of  driving  an  adit ;  not  calling  to  mind,  that  after  a 
little  time,  when  the  works  are  carried  somewhat  deeper,  their  pits  will  be- 
come of  little  service,  whilst  an  adit  or  cantrafnina  would  provide  for  the 
permanent  and  continued  working  of  the  mine.  And  as  the  veins  in  min* 
eral  regions  are  found  by  experience**  to  incline  towards  each  other,  forming 
junctions  at  intervals,  the  consequence  is,  that  having  for  a  time,  bread  to 
cut,  (as  the  saying  is,)  and  other  mines  and  veins  to  work,  they  are  induced, 
in  the  hope  of  benefiting  more  by  pursuing  these,  to  neglect  the  old  and  tried 
mines,  which  would  require  an  expenditure  of  money  in  works  of  drainage. 

9.  All  these  causes  combined,  render  it  difficult  to  put  the  directions  of 
the  ordinance  in  force,  and  will  in  'time  be  the  occasion  of  the  ruin  and 
abandonment  of  the  principal  mining  districts,  and  indeed  may  now  be  ob- 
served to  operate  sensibly  in  some  of  them,  more  particularly  in  the  rich 
veins  of  the  mining  district  of  Guaaaxuato,  which  has  been  the  Potosi  of 
New  Spain,  and  in  those  of  Pachuca  and  Zacatecas,  which  have  yielded 
riches  beyond  calculation.  The  productiveness  of  these  veins  is  matter  of 
notoriety,  and  has  been  long  well  established,  and  yet  a  vast  number  of  their 

*  Vide  infr.  n.  12. 
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mines  have  been  abandoned,  on  account  of  the  force  of  the  water,  notmth- 
standing  that  the  disposition  of  the  groand  is  such,  that  the  obstacle  might 
have  been  overcome,  had  the  owners  been  inclined  to  combine  in  the  impor- 
tant undertaking  of  driving  an  adit,  and  so  clearing  the  water  from  their 
lower  works,  which  are  more  liable  to  be  embarrassed  by  it,  in  proportion  to 
their  depth*  And  as  the  source  of  this  water,  being  the  rain  which  falls,  is 
of  permanent  continuance,  there  is  room  to  apprehend  that  the  principal 
known  deposits  of  treasure  will  in  time  cease  to  be  worked,  and  that  the  very 
circumstance  of  there  being  such  an  abundance  of  mines,  will  be  the  cause 
of  their  becoming  altogether  unavailable.  Such  are  the  evils  which  may  be 
anticipated  from  the  non-observance  of  these  ordinances,  which  are  conceived 
with  every  view  to  the  public  benefit,  as  is  evident  from  the  clear  authority 
given  by  the  82d,  to  any  person,  to  drive  an  adit  through  the  mine  of  an- 
other proprietor,  and  the  express  direction  of  the  81st,  that  the  proprietors 
shall  come  to  an  understanding,  or  that  the  justice  shall  bring  them  to  an 
agreement.  But  it  is  to  be  observed,  that  it  is  advisable  that  the  miners 
should  Vtiug  in  their  contributions,  whether  voluntary  or  compulsory,  when 
the  state  of  their  mines  is  such  as  to  supply  them  with  funds  for  the  pup- 
pose  ;  that  is  to  say,  when  they  are  in  a  course  of  prosperity,  although  liable 
from  Uieir  increasing  depth,  to  be  soon  embarrassed  with  water ;  for  if  they 
defer  it  <ill  the  water  overwhelms  them,  the  circumstance  of  their  money 
being  spent,  and  the  works  inundated,  renders  that  difficult  to  be  applied  as 
a  cure,  which  would  have  been  easy  as  a  preventive. 

10.  We  have  already  noticed  the  lamentable  neglect  into  which  the  work- 
ing of  the  mines  of  Spam,  the  fruitful  sources  of  immense  treasure,  has 
fallen.  And  there  can  be  no  doubt  that  one  cause  which  contributed  to  the 
abandonment  of  the  richer  districts,  was  the  embarrassment  occasioned  by 
the  water,  and  the  omission  to  drive  adits  and  contraminas.  This  was  the 
case  with  the  rich  mines  of  Ouadalcanal  and  others,  belonging  to  the  crown ; 
in  which,  as  well  as  in  other  mines  of  that  kingdom,  torrents  of  water  broke 
forth,  at  a  time  when  they  were  in  mosc  active  work.  The  same  misfortune 
happened  with  the  mines  of  Carthagena,  in  the  time  of  Hannibal :  and,  al« 
though  one  of  the  latter  alone,  named  Bebulo,  from  its  discoverer,  returned 
him  three  thousand  crowns  per  day,  it  was  only  in  consequence  of  an  adit 
having  been  driven  by  the  Carthagenians  with  immense  labour,  through  the 
mountains,  for  the  length  of  1500  paces,  through  which  the  water  was  let 
off,  forming  a  complete  river,  as  is  testified  by  Pliny.*  Peru  again,  in  its 
vast  extent  of  surface,  offers  many  deposits  of  gold  and  silver,  as  does  New 

•  Piin.  Natnralis  historic,  lib.  83,  eip  81,  ibi :  **  Mirmn  adhac  per  Hispanias  ab  Hantaibato 
inehoatoi  pateoadaiare  toa  ab  iDTentoribas  nondoa  habantei.  Ex  qaaii  Bebalo  appeUator  ho* 
dieqae  qni  tereentam  pondo  Hannibali  BobministraTit  indies,  ad  mille  qningentof  panns  cavato 
monte,  per  qnod  epatiam  Acdtani  itantes  diebns,  nocdbHiqae  egeraat  aqoaa  laeemanim  men* 
•nimi  amnemqae  faefamt.*' 
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Spsun,  both  in  its  cultivated  and  its  remoter  provinces  ;  but  there  is  reasoa 
to  apprehend,  that  from  the  non-observance  of  these  ordinances,  the  mining 
districts  of  the  more  populous  and  fruitful  provinces  will  go  to  decaj,  al- 
though it  would  be  easy  to  maintain  them  in  their  present  flourishing  state, 
and  at  the  same  time  to  make  a  considerable  profit,  merely  by  driving  adits 
or  contraminas,  to  drain  the  principal  districts,  such  as,  amongst  others, 
Guanazuato,  Pachuca,  Zacatecas,  Tialpujagua,  and  Sombrerete,  the  known 
and  approved  richness  of  which,  promises  the  greatest  advantage  from  such 
works.  We  know  that  the  mine  Quebradilla,  in  Zacatecas,  when  worked  by 
a  partnership,  formed  in  the  year  1741,  yielded,  in  six  days  and  a  half,  260, 
'000  dollars,  after  which  a  spring  of  water  broke  oat  in  one  of  the  ends,  with 
irresistible  force,  and  inundated  the  whole  vein,  which  is  about  22  varaa  in 
width  ;  and  hence  it  appears,  how  advantageous  an  adit,  or  work  of  general 
drainage  would  be,  if  undertaken.  And  the  same  may  be  said  of  other 
mining  districts,  where  nothing  but  the  water  prevents  the  obtaining  posses- 
sion of  the  mineral  treasure. 

11.  Considering  the  profit  the  crown  derives  from  the.duties  on  the  silver 
and  gold  produced  from  the  mines,  which  profit  must  diminish  as  the  mines 
decay,  it  would  certainly  answer  to  the  revenue,  in  districts  of  tried  and  ap- 
proved richness,  to  assist  the  unfortunate   miners,  in  providing  means   of 
drainage  by  contraminas.    It  has,  It  is  very  true,  been  found  by  experience, 
not  to  be  desirable  for  the  crown  to  undertake  the  working  of  mines,  nor 
even  to  take  on  its  own  account,  the  mine  which,  imder  the  old  ordinances, 
was  set  apart  for  it,  contiguous  to  the  discoverer's  mine,  on  account  of  the 
risks  to  which  the   revenue   would  be    thereby  exposed,  and    because, 
there    being    plenty    of  persons    willing    to    work     these    mines,    the 
crown  is  graciously  pleased   to   be   contented  with   the  fifth,   tenth,  or 
other  proportion  justly  allotted  to  it :  but  these  reasons  do  not  apply 
to  the  driving  an  adit  in  a  mining  district  of  notorious  richness,  where  the 
presence  of  the  water  is  the  only  obstacle  to  the  working  of  tha  mines,  the 
situation  of  the  latter  being  such  as  to  afford  facilities  for  the  purpose.     For 
in  such  a  case,  there  is,  morally  speaking,  no  risk  at  ^,  and  the  crown  might 
have  the  benefit  of  two  fifths,  or  tenths ;  one  by  virtue  of  its  original  right, 
and  the  other  in  consideration  of  the  funds  expQnded  upon  the  work  of  drain- 
age.    So  that  the  woift  being  performed  on  the  part  of  the  crown  and  miners 
together,  the  loss  could  be  but  trifling,  even  supposing  it  to  fsul  of  effect ;  but 
if  it  should  succeed,  the  advantages  to  both  would  be  very  considerable.    Al- 
though this  is  a  subject  for  the  judgment  of  the  sovereign  and  the  discretion  of 
his  ministers,  we  think  we  should  be  wrong  did  we  omit  to  place  it  in  this 
point  of  view.     And  it  has  already  been  submitted  to  the  sovereigns  of  Grer- 
many  and  France,  as  may  be  seen  from  the  curious  reflections  in  the  Journal 
6conomiguey  upon  the  regulations  to  be  observed  in  discovering  and  working 
mines.    In  that  work,  after  noticing  the  ample  funds  reqiured  for  this  pur- 
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pose,  the  question  is  asked,  whether  it  would  be  desirable  that  the  sovereign 
should  undertake  the  working  of  the  mines,  or  whether  it  is  better  to  leave 
them  to  the  free  agency  of  the  subject ;  and  it  is  suggested,  that  as,  on  the 
one  hand,  it  is  to  the  disadvantage  of  the  sovereign  that  his  subjects  should 
sacrifice  their  fortunes,  so  it  is  to  the  disadvantage  of  the  latter,  that  the  so- 
vereign should  place  his  revenues  in  hazard  ;  but  that  both  these  evils  might 
be-  avoided  by  sharipg  the  expenses  and  profits.  By  appointing  then,  an 
administrator-general  of  the  smelting  works,  and  constructing  a  grand  work 
of  drainage  for  the  mines,  the  crown  would  gain  a  right  to  an  additional  ninth 
part,  in  retam  for  such  assistance,  whilst  the  miners  would  be  much  aided  in 
carrying  through  their  works,  and  would  find  great  advantage  in  being  re- 
lieved from  a  part  of  their  contributions  thereto.  And  should  the  event  not 
happen  to  answer  the  intention,  the  loss  might  be  supported  without  any  vio- 
lent injury  to  the  state.* 

12.  Having  suggested  these  reasonable  reflections  on  the  important  sub- 
ject of  executing  the  works  of  general  drainage  in  the  mining  districts  of  ap- 
proved richness,  we  proceed  to  remark,  that  although  it  is  evidently  very 
difficult,  in  general,  to  accomplish  such  works  by  the  exertions  of  a  set  of  in- 
dividuals, both  from  their  wanting  the  means,  and  from  none  but  mine  own- 
ers being  willing  to  risk  their  money  in  adits,  where  there  is  no  certain 
prospect  of  reimbursement;  and  that  the  water  sometimes  lies  at  such 
a  depth,  that  it  would  be  necessary  to  drive  some  leagues  to  give  the  adit 
a  proper  slope ;  yet  it  is  notorious,  that  in  many  mining  districts,  where 
the  circumstances  are  much  less  unfavourable,  a  great  number  of  whims 
are  often  employed  by  difFerent  mine  owners,  in  the*  laborious  business 
of  draining  (raising  the  water  through  the  pits,)  a  plan  which  is  attend- 
ed with  the  disadvantage  of  leaving  the  works  always  liable  to  be  over-' 
whelmed  by  a  fresh  influx  of  water,  in  consequence  of  which  the  property  of 

*  Joonial  ^cooomiqae,  Janvier,  1751,  p.  122.  'Mlest  d'ane  extreme  necesiit^  d 'avoir  def 
fonda  tr^  considerables  loraqa'on  se  propose  d'ouvrir  un  mine,  car  i1  devieot  ^galement  faclieax 
de  DO  pouvoir  fante  d'argent,  continner  les  travaux  commences  on  d'etre  oblig^  de  les  abandon- 
nerapr^  qne  I'oo  en  a  fait  tonte  la  dt^pense.  Gn  demande  k  ce  snjet  a'il  est  pins  h  propos  qne 
]e  prince  fasse  une  semblable  entreprisc,  on  s'il  coovient  qu'il  la  faisse  faireli  ses  sujets  ?  La  dif- 
ficulid  de  cette  question  consiate  en  ce  qu*il  est  contre  le  bien  da  prince  que  ses  sajets  se  rninent, 
et  contre  celai  des  sajets  de  le  prince  porte  toutes  scs  finances  d*une  cote  au  hazard  de  les  per- 
dre,  et  de  laisser  les  antres  parties  des  affaires  pabliqaea  tomber  dans  la  languear,  Mais  cette 
difiicalt^  fournit  elle  mSme  sa  solation,  II  est  visible  en  eflet  qae  le  bien  common  so  tronvera 
en  partageant  les  charges  et  lea  profits.  Le  prince  pent  ^tablir  one  administration  g^n^rale  des 
fontes,  et  faire  batir  a  ses  depenses  la  d^charge  principale  des  eanx  de  la  mine,  qni  sort  en 
meme  temps  k  faire  <5coaIer  les  eaux,  et  h.  donner  aox  mineara  un  air  sain  et  libre.  Ce  dernier 
point  seul  lai  assare  le  droit  de  lever  one  neuvi^me  sur  tout  le  prod  nit  de  la  mine,  et  les  avanoes 
qu'il  fait  k  cette  occasion  soulageut  bcaacoup  les  compagnies  particoli^res  qui  achevent  plus 
ais^ment  les  b&timens  de  la  mine,  et  en  font  1 'exploitation.  Ainsi  de  part  et  d'autre  on  se  sent  da 
benefice  que  la  mine  peut  rendre  sans'^tre  dans  le  cas  de  faire  de  trop  fortes  contributions  ;  et  si 
Tentrepiise  n'a  pas  I'heureux  succ^  que  Ton  s'en  etoit  promts,  la  pertedevieat  plas  facile  k  iup- 
poiter,  etl'etat  en  g^n^ral  n'en  sooffire  qae  foibleroent." 
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the  mdoer  ia  exfaansted,  and  the  public  Interest  preju^ced  bj  the  necessity 
for  repeated  draining.     Bat  there  are  also  places,  where  from  the  dispod- 
tion  of  the  ground,  adits  might  be  made  at  verj  little  expense,  and  there- 
fore, in  these  instances,  it  is  evident  that  the  only  reason  for  the  non*obser- 
vance  of  these  ordinances  must  be  that  the  proprietors  do  not  agree  amongst 
{hemselves.     And  whether  it  be  from  connivance  on  the  part  of  the  jos- 
tices,  or  from  ignorance  of  their  duty,  it  is  very  certain  that  they  neglect 
to  enforce  the  rules  of  these  ordinances,  insomuch  that  we  never  recollect  to 
have  heard  of  their  resortmg  to  compulsory  measures  for  the  purpose,  or  of 
their  treating  with  the  miners,  in  order  to  stimulate  and  encourage  them 
to  a  better  practice.    By  indulging  in  this  neglect  of  their  duty,  they  do  in- 
justice to  the  public,  to  individuals,  and  to  the  rights  of  the  sovereign,  who 
has  made  it  a  law,  that  the  working  of  the  mines  shall  be  assisted  by  means 
of  adits,  as  being  works  of  great  importance,  and  necessary  for  giving  a 
permanent  character  to  this  valuable  description  of  property.     And  if  the 
mine  owners  can  find  sufficient  capital  and  activity  to  work  a  number  of 
whims,  they  might  and  ought  to  apply  a  part  of  the  money  thus  expended, 
in  permanent  works  of  drainage ;  not  omitting,  however,  to  keep  some  of 
their  pits  at  work  in  the  mean  time,  which  was  the  plan  pursued  in  the  min- 
ing district  of  el  Monte,  where,  whilst  contributions  were  making  towards 
the  completion  of  the  adit  mentioned  above,  the  mines  w^re  kept  in  work 
by  means  of  the  pits.     It  usually  happens,  as  a  further  encouragement  to 
these  works,  that  part  of  the  expenses  is  covered  by  the  ore  found  in  their 
course,  and  by  the  discovery  of  new  veins  in  the  interior,  which  had  not 
been  explored  fro]^  the  surface ;  a  result  which  is  to  be  expected  from  the 
very  nature  of  metallio  ores ;  for  wherever  one  vein  has  been  discovered,  it 
may  be  conjectured  that  others  will  be  met  with,  as  may  be  seen  by  refer> 
ring  to  Saint  Isidore  and  Pliny.* 

13.  In  the  third  place,  registry  must  be  made,  and  possession  given ;  and 
the  work  must  be  defined  and  traced  out  from  the  mouth  of  the  adit  to  the 
site  of  the  vein  or  mine  to  which  it  is  directed.  The  course  thus  assigned 
must  be  observed  with  precision,  for  otherwise  it  would  be  easy,  under  pre* 
tence  of  driving  an  adit,  to  deviate  from  the  proper  direction  of  the  work, 
with  a  view  to  get  ore  belonging  to  other  proprietors ;  the  direction  assign- 
ed must  therefore  not  be  deviated  from,  but  must  be  pursued  in  a  direct 
course.  The  possession  given  and  registry  made,  confer  a  title  to  the  work, 
the  commencement  of  which  may  be  opened  in  ground  which  falls  within 
some  other  person's  pertenencia,  notwithstanding  any  opposition  on  his  part ; 
as  appears  from  the  ordinances  of  Peru,t  and  from  our  79th  ordinance,  the 

*  S.  Isidor.  Etymolog.  16,  cap.  17.    "  Metallum  dictum  oqnod  natara  ejus  ea  sit,  nt  ubi  una 
Tena  apparnerit,  ibi  apes  sit  altcrius  inquirends."    PHdius,  lib.  33,  Hist  Natar.  cap.  6,  n.  20 
**  Et  ubicunque  una  vena  inventa  iat,  non  procul  invenilar.  alia.     Metallnxa  idem  qaod  Y^ 
tallum,  id  est,  qnaai  yena  alia. 

t  Ord.  1,  (it.  8,  concerning  aditi.    Eacalofna  Gazoph.  lib.  2,  part.  2,  pa  .  116. 
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latter  of  wUcb  giyes  free  power  to  make  such  works,  wherever  there  shall 
be  most  advantagos  for  the  purpose. 

14.  In  the  fourth  place,  regard  mu3t  be  had  to  the  width  and  height  of 
the  adit.  In  Peru,  it  must  not  exceed  two  varas  and  a  half  in  width,  and 
as  much  in  height.*  But  our  82d  ordinance  assigns  as  a  limit,  eight  quar- 
ters (of  a  vara)  in  height,  and  five  in  width,  which  are  the  dimensions 
to  observed  in  New  Spain.  Don  Joseph  Alexandre  de  Bustamante,  aware 
of  this  rule,  prayed,  on  denouncing  the  mines  of  the  Yizcajna  vein,  to  be 
granted  a  dispcDsation  from  the  observance  of  the  82d  ordinance  above- 
mentioned,  which  was  conceded  to  him,  by  an  order  of  the  superior  govern- 
ment of  Mexico,  of  the  1st  June,  1739,  the  archbishop  and  viceroy,  Don 
Juan  Antonio  Vizarron,  availing  himself,  for  that  purpose,  of  the  power 
given  him  by  law  3,  tit.  1,  book  2,  of  the  Collection  of  the  Indies,  to  make 
such  arrangments  in  mining  matters  as  should  be  most  expedient.  Under 
this  law,  he  referred  the  consideration  of  the  height  and  width  oT  the  adit, 
to  the  judgment  and  discretion  of  the  royal  officers  of  Pachu<Ja,  with  the 
advice  of  skilful  and  intelligent  miners ;  which  officers,  after  considering, 
wider  the  suggestions  of  persons  of  experience,  the  distance  between  the 
fixed  stake  or  mouth  of  the  adit,  and  the  Vizcayna  vein ;  the  circumstance 
that  the  workmen  entering  loaded  with  timber,  and  those  going  out,  bearing 
rubbish,  must  meet ;  that  men  of  more  than  two  varaB  in  height  have  to 
come  in  and  go  out,  also  loaded  with  burdens ;  that  the  ground  is  generally 
found  to  be  very  hard  in  the  interior ;  that  it  would  be  advantageous  to'give 
more  facility  to  the  working :  and  that  it  would  be  necessary  in  some  places 
to  drive  the  contraminas  side  by  side,  and  in  other  places,  one  above  the 
other ;  agreed,  that  two  varas  and  a  half  should  be  assigned  for  the  width 
of  the  adit,  and  three  varas  for  the  height.  For  the  second  contramina  or 
outlet,  which  was  to  run  in  some  places  parallel  with  the  principal  one,  and 
in  others,  above  or  below  it,  being  intended  for  the  purpose  of  supplying  air 
and  giving  a  course  to  the  water,  they  fixed  two  varas  and  a  quarter  for  the 
limit  of  the  height,  and  a  vara  and  a  half  for  the  breadth. 

15.  All  the  above  considerations  however,  must  have  been  had  in  view, 
when  the  ordinance  fixing  the  dimensions  was  framed ;  and  the  justices  are 
therefore  bound  to  obey  it,  and  have  no  authority  to  dispense  with  its  obser'* 
vance,  such  a  power  being  reserved  to  none  but  the  sovereign,  or  the  high 
authority  of  the  viceroy,  upon  a  view  of  the  circumstances  of  the  case  :  as 
for  instance,  if  the  adit  should  pass  through  unoccupied  ground,  in  which  case, 
there  can  be  no  inconvenience  in  giving  it  larger  dimensions;  or  if  it  merely 
pass  through  the  ground  of  the  parties  concerned  in  the  work,  supposing 
them  to  consent  to  it;  for  in  these -cases,  no  one  is  injured  by  working  the 
ore  met  with.  Bat  if  it  have  to  pass  through  the  mines  of  other  proprietors, 
great  injury  would  be  done  by  exceeding  the  dimensions  of  width  and  height 

»  Ord.  a,  tits. 
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assigned  bj  law,  and  taking  the  other  party's  ore. — ^it  being  a  mle,  that  he 
who  would  improve  his  own  property,  most  take  care,  in  doing  so,  not  to  in- 
jure that  of  his  neighbor  ;*  and  the  right  of  driving  an  adit,  and  opening  a 
way  through  the  ground  of  others,  must  be  understood,  like  all  other  rights, 
to  have  the  limitation  annexed,  that  it  operate  as  little  injury  as  possible  to 
third  parties.  ^ 

16.  As  a  consequence  of  this  rule,  then,  the  adit  must  proceed  in  a  direct 
line ;  although,  whenever  the  ground  is  found  extremely  hard,  a  cross-cut  may 
be  driven,  to  avoid  the  inconvenience,  afterwards  resuming  the  original  direc- 
tion ;  but  there  is  no  right  or  permission  to  exceed  the  limited  depth,  height 
or  width ;  for  not  to  mention  the  injustice  of  wrongfully  taking  another  per- 
son's ore,  as  by  making  winzes  or  working  perpendicularly  downwards,  the 
thing  itself  would  be  contrary  to  the.  very  end  of.  a  general  work  of  drain- 
age, for  the  water  would  lodge  in  the  hollows  thus  made,  and  both  the  foot- 
way and  the  water-course  would  be  interrupted  and  obstructed. 

17.  In  the  fifth  place,  it  is  to  be  investigated,  what  number  of  hands  are 
required  to  be  kept  at  work,  in  adits  and  contraminas.  As  there  is  no  ordi- 
nance which  refers  particularly  to  the  number  of  men  required  to  be  em- 
ployed in  such  works,  it  follows,  that  the  number  of  four  persons,  required  by 
the  37th  ordinance  for  each  mine,  will  be  sufficient.  That  ordinance  directs, 
that  the  four  persons  so  set  on  to  work  the  mine,  shall  be  occupied  in  raising 
water  or  ore,  or  in  some  other  beneficial  work  within  or  without  the  same  ; 
but  nothing  can  be  regarded  as  more  beneficial  than  a  work  of  drainage  to 
clear  the  lower  levels  of  water.  As  adits,  however,  are  works  of  great  extent, 
it  is  expedient  and  indeed  necessary,  to  urge  them  forward  by  employing  a 
greater  number  of  hands  than  four,  under  the  arrangement  which  the  miners, 
or  in  their  default  the  justice,  may  have  made  ;  for  with  so  small  a  number 
as  four  persons,  the  work  would  be  extremely  tedious,  and  indeed  might 
never  arrive  at  completion. 

18.  But  a  considerable  difficulty  arises,  upon  the  question  whether  sup- 
posing that  there  are,  as  is  usually  the  case,  several  mining  pertenencias  in 
the  superficial  and  external  extent  of  the  contraminay  it  is  necessary  to  sink 
three  estados  in  each  of  them,  and  to  set  on  four  persons,  at  leas.t,  to  work  in 
each,  agreeably  to  the  provisions  of  the  ordinances  ?  This  question  arose  in 
practice,  on  the  occasions  of  Don  Joseph  de  Bustamante  denouncing  the 
adit  for  the  mines  of  the  Vizcayna  vein-,  of  which  we  have  before  spoken, 
and  was  decided,  in  the  resolutions  of  the  order  issued  the  1st  June,  1739 
— "  I  also  declare,  that  for  the  whole  number  of  mines  and  veins  denounced 
by  the  aforesaid  Don  Joseph  (including  the  Vizcayna  vein),  throughout  the 
whole  length  of  the  adit,  and  during  all  the  progress  of  the  work,  until  its 
final  completion,  it  shall  be  sufficient  to  employ  the  regular  number  of  hands 
at  the  end  of  the  adit,  so  as  to  keep  the  work  m  progress,  without  its  being 

4*  L.  1,  ^.  ted  et  si  fosras,  ff.  de  aqua,  et  aa.  plav.  arc 
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necessary  to  set  on  hands,  separately,  in  each  of  the  pits  contained  in  the 
ground  denounced,  or  to  sink  the  depth  of  three  eatadoa  required  by  the 
ordinance ;  for  the  reasons  and  on  the  grounds  set  forth  by  the  petitioner. 
And  for  further  security,  modify  the  directions  of  the  law  in  this  respect,  by 
virtue  of  the  provision  of  the  ordinance  itself,  dispensing  with  the  setting  on  of 
four  persons  in  each  separate  mine  or  pertenencia^  if  any  reasonable  obstacle 
prevent  it ;  particularly  if  the  main  object  of  draining  can  be  attained  in 
any  other  way,  as  in  this  instance,  by  means  of  the  adit  aforesaid." 

19.  The  reasons  set  forth  by  Bustamante,  the  party  who  had  made  the 
denouncement,  were  grounded  on  the  great  expense  of  working  so  many 
pits  ;  and  his  argument  was,  that  as  they  would  all  be  restored  to  a  work« 
ing  state  by  means  of  the  general  work  of  drainage,  the  period  of  its  ac- 
complishment would  be  the  time  to  set  on  hands  with  advantage,  as  the  pits 
would  then  be  in  a  state  to  be  worked  with  profit.  Hence  it  appears,  that 
it  is  only  during  the  time  of  driving  the  adit,  that  the  setting  on  four  work- 
men in  each  mine  is  dispensed  with  ;  the  pits  being  construed  to  be  kept 
sufficiently  at  work,  so  long  as  the  adit  is  kept  worked  :  but  when  that  is 
completed,  each  mine  must  have  a  distinct  set  of  workmen.  It  is  to  be  ob- 
served however,  that  in  order  to  prevent  any  fraud  which  might  operate  in- 
juriously to  the  public  generally,  and  to  provide  for  the  due  observance  of 
the  ordinances  and  the  security  of  the  tenths  and  other  duties,  and  likewise 
to  prevent  the  driving  an  adit  being  made  a  pretence,  on  the  part  of  the  sub- 
ject, for  omitting  to  denounce,  register  or  work  the  mines,  it  was  provided, 
by  the  same  order,  that  an  inspection  should  be  made  every  four  months,  to 
ascertain  the  progress  and  state  of  the  work ;  which  was  not  to  be  abandon- 
ed without  just  cause,  duly  established  by  being  submitted  to  the  considera- 
tion of  the  superior  government :  for  since  the  mine  owners  are  liable  to  be 
compelled  to  drive  an  adit,  it  is  evident  that  it  cannot  be  optional  with  them 
to  desist  from  proceeding  in  it  at  their  pleasure. 

20.  In  the  sixth  place,  an  adjustment  must  be  made  of  the  sums  to  be  con- 
tributed by  each  of  the  persons  who  join  in  driving  the  adit ;  in  doing 
which,  regard  must  be  had  principally,  to  any  agreement  which  they  may 
themselves  have  made,  in  reference  to  the  situation  of  their  respective  mines  ; 
and  to  the  conditions  under  which  such  agreement  may  have  been  entered 
into.  But  if  there  be  no  such  agreement,  the  estimate  must  be  made  by 
the  justice,  referring  to  the  opinion  of  surveyors,  and  taking  into  the  ac- 
count, the  advantage  each  mine  may  derive  from  the  adit,  in  respect  of  the 
drainage  and  means  of  access  afforded  by  it,  as  provided  by  the  79th  ordi- 
nance. It  might  be  asked,  whether,  supposing  any  party  should  make  de- 
fault in  contributing  his  proportion,  he  should  lose  his  interest  in  the  adit  7 
As,  however,  the  ordinance  provides  that  he  may  be  proceeded  against  for 
his  contribution,  it  would  seeni  that  payment  must  be  demanded  and  enforc- 
ed against  him ;  and  if  it  cannot  be  obtained,  the  rules  may  be  applied 
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vhioh  we  have  laid  down  in  the  proper  place,  in  treating  of  partnersbip 
miDee.* 

21.  It  is  to  be  observed,  that  although  it  be  agreed  that  any  party  failing 
to  contribute  within  8uch  a  time,  shall  forfeit  his  right,  as  was  agreed  bj 
the  partners  in  the  above-mentioned  undertaking  of  the  adit  of  the  Yizcay- 
na  vein,  yet  we  should  consider,  supposing  that  the  ore  would  cover  the  ex- 
penses, or  that  no  means  had  been  taken  to  compel  payment,  by  summoning 
the  party  and  proceeding  judicially  against  him  (which  is  the  lawful  rem- 
edy), that  the  right  would  not  be  actually  lost  by  the  time  expiring;  unless, 
indeed,  the  party  upon  being  summoned^  should  renounce  his  claim :  for  it 
would  be  contrary  to  equity,  to  the  rules  of  the  ordinances,  and  to  the  pub- 
lic interest,!  to  deprive  him  of  his  right  under  any  other  circumstances. 

22.  In  the  seventh  place,  a  devision  must  be  made,  of  the  proceeds  of  the 
ore  found,  and  of  the  produce  of  the  new  veins,  discovered  in  prosecuting 
the  adit,  in  proportion  to  the  share  of  the  expenses  contributed  by  each  par- 
ty :  which  isr  agreeable  to  reason  and  to  the  rules  by  which  every  partner- 
ship must  be  governed,  and  is  likewise  consistent  with  the  directions  of  the 
79th  and  80th  ordinances.  The  tenor  of  the  latter  of  these  is  worthy  of 
notice,,  for  although  no  mine  can  be  registered,  or  be  acquired  in  property, 
except  upon  exhibiting  the  ore  to  the  justice,  and  pointing  out  the  site  of  the 
mine  upon  the  surface,  and  no  pit  or  fixed  stake  can  be  opened  except  upon 
ore  (which  is  to  prevent  fraudulent  practices  in  gaining  access  to,  or  work 
ing  other  persons'  ore,  as  has  been  shewn  under  the  proper  ordinances);:^ 
yet  -it  is  provided  by  this  80th  ordinance,  that  if  in  driving  the  adit,  any 
new  mines,  not  previously  known,  shall  be  discovered,  they  shall  belong  to 
the  parties  who  may  have  contributed  to  the  adit,  in  proportion  to  their  re- 
spective contriputions.  The  reason  is  simply  this,  that  there  is,  in  this  case, 
no  room  for  the  presumption  of  fraud  or  evil  intent ;  the  adit  not  being  open- 
ed with  the  sole  view,§  of  getting  access  to  the  ore  of  another  proprietor, 
but  having  for  its  principal  object  the  draining  of  other  mines  already  dis- 
covered, and  rendering  them  fit  for  working :  and  the  veins  discovered  being 
new  ones,  it  would  be  unreasonable,  and  injurious  both  to  the  public  and  the 
private  interest  of  the  partners  concerned  in  driving  the  adit,  to  make  it  a 
rule  that  they  should  remain  unworked  and  unproductive  of  benefit. 

23.  The  point  which  presents  most  difficulty  in  th^  construction  of  the 
80th  ordinance,  is  its  giving  the  partners  a  right  of  property  in  the  new 
mines  or  veins  discovered,  even  though  they  should  take  their  course  with- 
in the  limits  of  other  mines  previously  discovered  from  the  surface.  For 
this  shews  that  these  veins  may  be  followed  up  and  worked  within  the  limits 

*  Sup.  chap.  7,  n.  10,  et  seq. 
t  Arg.  L,  6,  Cod.  si  contr.  jas,  rel  atilit,  public. 
f  Vide  snpr.  chap.  13,  n.  4,  and  chap.  14,  n.  86. 
§  Vide  snpr.  chap.  14,  u.  86,  e(  aeq. 
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of  another  proprietor's  ground ;  although  according  to  the  82d  ordinance, 
.  tho  parties  concerned  in  driving  the  adit,  can  acquire  no  right  to  the  ore  of 
another  person's  mine,  except  so  far  as  it  falls  within  the  space  assigned  for 
the  width  and  height  of  the  adit,  that  is  to  say,  of  eight  quarters  (of  a 
vara)  for  the  latter,  and  five  for  the  former ;  as  we  have  already  seen.  But 
this  difiSculty  vanishes  when  it  is  observed,  that  the  82d  ordinance  has  ref- 
erence to  ore  found  in  another  person's  mine,  such  mine  being  merely  liable 
to  the  service  of  admitting  a  passage,  but  without  any  deviation  either  up- 
wards, downwards  or  sideways ;  lest  any  injury  should  be  done  to  the  own- 
er, or  to  his  property  in  the  vein :  whilst  the  80th  ordinance  relates  to  new 
veins  or  mines,  not  previously  discovered  from  the  surface.  As,  however, 
the  law,  with  a  view  to  the  general  benefit,  permits  the.  driving  of  adits, 
their  entrance  being  opened  either  in  public  ground,  or  in  ground  belonging 
to  the  party  or  to  any  other  proprietor,  and  also  permits  the  new  veins  met 
with,  to  be  worked  by  the  discoverers,  it  follows,  that  such  veins  may  be 
worked,  even  though  they  should  take  their  course  within  the  limits  of  other 
mines.  For  if  the  law  be,  as  we  have  already  seen,  that  a  miner  in  the  im- 
mediate pursuit  of  a  vein,  may  make  his  way  within  the  limits  of  another 
proprietor's  ground,  until  the  two  mines  communicate  together,  a.fter  which 
the  owners  are  to  measure  out  their  boundaries,  and  fall  back  within  their 
respective  limits,  it  follows,  with  still  more  reason,  that  where  the  vein  pur- 
sued is  a  new  one,  and  distinct  from  that  which  is  worked  in  the  other  par- 
ty's mine,  the  person  in  pursuit  of  the  new  vein  may  make  his  way  into  the 
ground  of  the  latter.  But  if  they  should  happen  to  communicate  together 
in  the  course  of  their  works,  it  would  be  reasonable,  upon  the  grounds  ex- 
plained under  ordinance  80,  in  chapter  14,  that  each  should  measure  out 
his  boundaries,  according  to  his  just  right,  and  fall  back  within  his  own  lim- 
its. 

24.  We  must  here  call  to  mind  what  we  have  discussed  more  at  length, 
whilst  on  the  subject  of  first  discoverers  ;*  namely,  that  every  person  finding 
a  new  vein^  is  entitled  to  the  rights  of  a  discoverer,  and  that  consequently, 
the  parties  concerned  in  driving  the  adit  will  be  entitled,  as  first  discoverers, 
to  assign  to  every  one  of  the  mines  upon  the  new  vein,  the  dimensions  of 
160  varas  in  length,  and  80  in  width,  measured  parallel  to  the  adit ;  which 
were  the  terms  of  the  grant  made  to  Don  Joseph  Alexandre  de  Bustamante, 
by  the  superior  government  of  Mexico,  in  the  above-mentioned  order  of  the 
Ist  June,  1739. 

25.  In  the  eighth  place,  it  must  be  ascertained  what  contribution  is  to  bo 
made  to  the  proprietors  of  the  adit,  by  parties  whose  mines  may  be  drained 
or  aflforded  access  by  it.  The  81st  ordinance  leaves  it  to  be  estimated  by 
the  justice,  who  is  to  be  governed  by  the  amount  of  benefit  derived  from 
the  draining,  and  the  expense  which  the  owner  would  be  put  to  on  that  ac- 

*  Vide  cap.  8.  Ii  d.  1.  et  seq.  et  cap.  9.  ^  d,  3  et  seq. 
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county  were  it  not  saved  to  him  by  the  adit.  lo  Peru  the  ordinances  direct 
that  if  the  adit  has  merely  the  effect  of  drming  the  mines  of  other  proprie- 
torSy  they  shall  contribute  a  tenth  of  the  produce,  but  that  if  they  also  use  it 
as  a  thoroughfare,  in  working  their  mines,  they  shall  contribute  a  fifth.*  In 
New  Spun,  any  agreement  which  the  parties  may  have  entered  into,  is  to  be 
observed,  and  in  default  of  any  such,  a  fiiir  adjustment  is  to  be  made,  as  di- 
rected by  the  ordinance.  The  usual  rule  is  to  contribute  a  fourth  part  of 
the  produce,  which  was  the  proportion  stipulated  for  by  Bustamante  and  his 
partners,  in  the  adit  of  the  Yizcayna  Vein,  to  be  piud  by  those  who  did  not  join 
in  contributing  to  the  ei^pences  of  the  work.  But  considering  the  difference 
in  the  degree  of  benefit  derived,  and  the  amount  of  expense  saved,  under 
different  circumstances,  it  would  be  most  proper  i  to  follow  the  practice  pursued 
in  the  mining  districts,  in  other  cases  of  a  similar  nature  ;  for  the  saving  af- 
forded, the  advantages  derived  and  the  expenses  laid  out  upon  the  work  not 
being  always  the  same,  the  partido  (such  is  the  name  given  to  the  sha^e  of 
ore  contributed),  should  be  regulated  according  to  the  circumstances  of  the 
case,  and  the  practice  followed  in  other  similar  cases,  whether  it  be  a  third, 
a  fourth  or  a  sixth  part  of  the  produce. 

26.  A  similar  contribution  must  be  made  to  a  party  who,  not  being  a  pro- 
prietor of  mines,  yet  undertakes  to  drive  an  adit,  or  nuJce  a  general  work  of 
drainage  for  the  benefit  of  those  who  are  proprietors  of  mmes  in  work.  A 
person  undertaking  the  adit  under  such  circumstances,  must  have  the  ap- 
proval of  the  justice,  and  must  make  a  formal  registry  of  the  work,  and  have 
it  duly  defined  throughout  the  whole  line  of  ground  he  may  select.  And  the 
share  to  be  contributed  by  the  parties  must  be  estimated  according  to  the 
benefit  they  may  derive,  the  expense  they  may  be  saved,  and  the  amount 
they  would  have  to  expend  in  pits  and  independent  works  of  drainage,  were 
not  a  general  outlet  provided  by  the  proprietor  of  the  adit ;  in  favour  <^ 
whom,  regard  must  be  had  to  the  rules  of  these  four  ordinances,  in  respect  to 
his  being  entitled  both  to  the  ore  found  in  the  course  of  the  adit,  and  to  the 
new  veins  he  may  discover. 

27.  The  contribution  will  continue  to  be  made,  so  long  only  as  the  mines 
shall  bB  drained  or  worked  through  the  medium  of  this  adit ;  but  if  another 
adit  should  be  driven  by  different  proprietors,  at  a  greater  depth,  firom  which 
the  mines  derive  more  benefit,  the  contribution  must  be  made  to  the  latter, 
and  not  to  the  former.  And  if  the  depth  of  both  should  be  the  same,  or 
nearly  so,  the  share  to  be  contributed,  in  respect  of  each  mine,  must  be  ac- 
counted for  to  the  proprietor  of  the  adit  by  means  of  which  the  mine  in 

*  Ord,  10,  tit  8,  concerning  adits ;  Escslona,  Gaasopb.  lib.  2,  part.  2.  Antea  aoWebator  6  pais 
Laet,  Americn  descriptio,  Kb,  11.  cap.  9,  "  Domini  cnnicnlornm  aodpinnt  qnintam  partem  me* 
talli  qnod  edndtar,"  Apnd  Germanos,  pan  nona  sohrebatar.  Agricol  de  re  matall.  lib.  4,  p, 
61. 
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questioD  is  dmned  or  worked  ;*  for  this  is  a  right  which  belongs  to  the  adit 
of  greatest  depth ;  and  if  the  second  &dit  be  the  deeper,  it  is  sufficient  to  en- 
title it  to  the  preference,  provided  the  mines  derive  more  benefit  firom  it, 
which  is  also  the  rule  under  the  ordinances  of  Peru.t  The  same  rules  will 
apply  to  pits  by  which  the  dnuning  of  adjoining  mines  is  facilitated. 


ORDINANCE  LXXXIV, 


It  is  also  our  will  and  pleasure,  and  we  command  that  the  incorporation 
in  our  royal  patrimony  of  the  mines  of  gold,  silver  and  quicksilver  which  we 
ordered  to  be  made  by  said  royal  edict  of  the  year  '69  be  construed  without 
prejudice  to  the  contract  and  agreement  which  we  order  to  be  made  with  Don 
Diego  de  Cordoba  our  Master  of  Horse,  in  relation  to  the  mines  which  he  has 
purchased,  subscribed  on  the  15th  day  of  the  month  of  August  m  the  year 
1568. 

By  which  said  laws  and  ordinances,  and  by  each  one  of  them,  we  com- 
mand that  the  said  mines  and  all  matters  touching  the  same,  and  annexed  to 
and  concerning  them  shall  be  directed  and  governed ;  and  that  all  judges, 
justices  and  audiences  in  their  several  districts  and  jurisdiction,  shall  observe 
them  and  cause  them  to  be  observed,  wholly  and  absolutely  as  to  the  provi- 
sions of  all  and  each  of  them,  that  they  shall  be  guilty  of  no  act  or  omission, 
nor  consent  to  any  act  or  omission  in  violation  of  the  tenor  and  form  of  the 
same,  under  the  penalties  contained  in  our  said  laws  and  ordinances,  and 
under  piun  of  our  displeasure,  and  of  a  fine  of  ten  thousand  maravedis  for 
each  violation  of  the  same  ;  and  we  command  our  principal  auditors  of  ac- 
counts, that  they  record  a  copy  of  them  in  the  books  of  our  principal  office  of 
accounts,  and  cause  them  to  be  printed  for  the  information  of  all. 

And  moreover,  we  command  our  said  principal  auditors  of  accounts,  that 
the  sidd  books  shall  contain  a  statement  and  account  of  all  proeeedingg  by 
ourselves  in  relations  to  said  mines,  and  of  the  reports  and  transcripts  which 
the  said  administrators  may  have  rendered  of  the  condition  of  said  mines,  and 
of  the  cost  and  expense  attending  them. — (Xatr  9,  tiUe  13,  book  6,  i2.)  (3). 

*  Agricol.  de  re  metall.  lib.  4,  pag.  61.  ''  Qnod  si  plnres  cnnicQli  in  Bnam  aream  metaUii 
fcBcondam  agnntar ;  de  metalloi  qaod  qnidem  lapra  Bolom  cnjiuqne  eimicall  effoditnr,  cgiu 
domiao  datvr  nona." 

t  Ord.  11,  apad  Eacalon.  abi  proxime. 

(8)  (Note  to  the  original  text.)— By  the  retolatiooa  of  the  Qeneral  Coimcil  of  Commeroe, 
Money  and  Minea,  of  the  26th  October,  1788»  and  6tb  ,May,  1787,  a  citizeo  of  Valencia  baying 
twice  aolicited  a  liceoee  for  the  diacoveiy  of  minea,  it  waa  denied  him,  and  in  view  of  it»  it  waa 
ordered  that  in  aimilar  inatancea  it  ahoald  be  borne  in  mind,  that  it  la  not  expedient  to  grant 
individoal  permitafor  the  dlacoyery  of  minea,  on  accoont  of  the  aboaea  which  had  attended  the  ex- 
periment, and  becaoae  the  power  which  they  had  ander  r^gnlationa  and  ordinancea,  of  denonoe- 
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LAW  V. 

Don  Ferdinand  VI.  at  Bnen  Redro  on  the  1 9th  of  December,  1754. 

Private  Jurisdiction  of  the  Superintendent  of  the  Mines  of  Almaden  with- 
in the  circuit  of  ten  leagues. 

It  being  of  so  great  importance  to  preserve  the  mines  of  Almaden,  and 
desiring  that  the  arrangements  which  have  been  made  to  render  them  more 
productive  might  have  due  effect  without  those  embarrassments  occasioned 
by  continued  controversies,  which  have  occurred  on  different  occasions,  be- 
tween the  Superintendent  General  of  the  Mines,  the  persons  having  charge 
of  the  royal  herds,  the  waggoners,  the  justices  of  the  villages  included  in 
the  pasture  grounds  appropriated  to  the  use  of  the  towns  and  the  '^  Comen- 
dadores**  and  owners  of  them,  I  have  resolved  on  the  subject  and  as  a  gene- 
ral rule,  that  within  his  circuit  of  ten  leagues,  computed  from  the  four  wh^ch 
are  regarded  as  the  mouth  of  the  mine-enclosures  and  heaps  of  earth,  the 
superintendent  shall  have  private  jurisdiction  with  regard  to  the  pastures  for 
cattle  employed  in  their  works,  also  for  the  cutting  of  timber  and  wood  ne- 
cessary for  working  the  mines ;  and  that  in  regard  to  the  jurisdiction  above  re- 
ferred to- it,  shall  not  be  competent  for  the  sub-delegates  aforesaid  or  the  other 
subjects  above  mentioned  to  claim  authority. 


LAWVL 

Don  Carlos  IV.  hj  resolution  of  October  19th,  1790. 

Jurisdiction  of  the  Superintendent  of  the  Quicksilver  Mine  of  Collado  de 

la  Plata.  , 

The  Commissioner  or  the  deputy  Commissioner  of  the  quicksilver  mine  of 
Collado  de  la  Plata  in  his  stead — and  the  Superintendent  of  the  mine  accord- 
ing to  the  various  articles  of  the  royal  ordinances  concerning  quicksilver 
mines,  respectively  have  civil  and  criminal  jurisdiction  in  the  cognizance  of 
causes  and  matters  as  well  civil  as  criminal  concerning  the  persons  employed 
and  the  operations  attached  to  the  mine  with  appropriate  judicial  authority 
concerning  them  to  the  exclusion  of  other  tribunals,  except  that  of  the  gen- 

mg  the  mines  before  the  Jadge  in  the  several  territories,  and  rendering  an  accoant  of  their  admis- 
sion, with  proof  to  the  council  and  with  specimens  of  the  minerals,  was  sufficient  for  all  who  were 
sincere  in  their  intentions.  And  by  another  resolution  of  full  council,  of  the  18th  of  August  1796, 
under  the  adyice  and  approbation  of  his  Majesty,  another  similar  application  from  Tarious  citi- 
zens of  Meiico,  on  account  of  the  inconveniences  experienced  by  the  grant  of  a  similar  lieensei 
was  denied. 
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eral  saperintendency  ;  it  being  their  appropriate  duty  with  care  and  watch- 
fulness to  see  that  every  one  performs  the  obligation  imposed,  and  punishing 
severely  every  one  who  fails  to  fulfil  it ;  that  the  aforesaid  commissioner  and 
his  substitute,  or  the  person  who  shall  be  hereafter  superintendent  of  said 
mine,  shall  in  all  respects  be  subject  to  the  general  superintendency,  giving 
an  account  of  whatever  may  occur  and  be  worthy  of  being  brought  to  their  no- 
tice ;  not  hereby  conferring  more  jurisdiction  in  relation  to  the  government  of 
the  mines  and  the  controversies  connected  with  the  management  and  business 
of  the  same  and  its  work-shops,  and  all  matters  which  may  incidentally  arise, 
than  belongs  to  the  general  superintendency  aforesaid  :  in  such  manner  that 
only  their  orders  and  not  any  others  which  may  bo  issued  by  other  tribunals 
not  sanctioned  by  the  general  superintendency  aforesaid  shall  be  com- 
plied with  :  being  however,  obliged  to  observe  punctually  the  orders  which 
are  communicated  by  my  royal  person  ;  that  the  jurisdiction  of  the  super- 
intendent of  the  mine  in  virtue  of  the  royal  letter  issued  in  the  year  1685, 
includes  waggoners,  carts  and  oxen,  reduced  to  service  and  which  are  usefully 
employed  in  the  mine,  having  first,  in  relation  to  the  security  and  licence, 
complied  with  the  formalities  prescribed  by  the  royal  orders :  that  conse- 
quently they  are  the  sole  judges  for  the  cognizance  of  the  excesses  which  the 
waggoners  bound  in  the  manner  aforesaid  commit  in  the  pasturing  of  their 
cattle  and  in  the  cutting  of  timber  for  farming  utensils  and  every  thing  re- 
lating to  it,  and  to  the  service  of  the  mine,  as  well  in  relation  to  civil  as  to 
criminal  matters.  That  it  is  also  their  duty  as  judges,  to  preserve  and  defend 
the  aforesaid  waggoners  from  every  grievance,  injury  or  violence  which  is 
in  opposition  to  their  privilege  of  pasturage,  and  of  cutting  timber  for  their 
waggons  or  other  privilege  pertaining  to  their  jurisdiction,  to  tirhich  they  may 
be  subjected ;  that  the  said  superintendent  of  the  mine  is  and  shall  here- 
after be  the  judge  and  conservator  exclusively  of  the  forests  and  commons 
appropriated,  and  which  shall  be  appropriated  for  the  service  and  benefit  of 
the  aforesmd  mine  and  its  works,  and  shall  have  exclusive  cognizance  of 
all  causes  and  denouncements  in  relation  to  the  destruction  of  trees,  cutting 
of  timber,  acts  of  incendiaries  and  all  other  acts  and  things  besides,  which  may 
be  prejudicial  to  the  mine :  that  no  other  tribunal  except  that  of  the  general 
superintendency  shall  hold  cognizance  in  the  way  of  appeal  or  any  other  legal 
proceeding  from  the  determination  of  tho  superintendent  aforesaid  as  in  rela- 
tion to  them  all  in  this  particular,  I  expressly  prohibit  it ;  that  the  orders 
which  the  superintendent  in  the  exercise  of  his  jurisdiction,  which  is  territorial 
and  extensive  within  the  prescribed  limits,  for  the  execution  of  sentences, 
for  the  exaction  of  penalties  and  the  imprisonment  of  culprits  being  commit- 
ted to  thejsub-delegate,  guarda  major ^  or  other  person  other  than  the  justices, 
shall  be  observed  by  them ;  and  they  are  bound  to  render  correspondmg  aid 
to  the  sub-delegate  or  special  commissioner  to  carry  them  into  effect,  without 
interposing  any  embarrassment,  under  the  responsibility  for  all  the  damage 
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and  injury  arising  from  their  default,  in  the  fining  and  punishing  of  the  of- 
fenders :  that  those  employed  with  a  fixed  salary,  or  who  constantly  labor  in 
said  mine  are  and  shall  be  free  in  their  persons  and  cavsdry  horses  &om  lia- 
bility to  military  service  and  other  assessments,  and  are  not  bound  to  contri* 
bute  to  them,  nor  are  they  subject  to  be  drafted  or  enlisted  in  time  of  war^ 
nor  to  pay  money  to  supply  others  as  their  substitutes,  nor  are  they  liable  to 
be  coerced  by  the  justices  but  are  exempt  from  assessment  for  personal  tax 
and  services,  firom  tribute,  (moneda  forera)  (a),  to  the  king,  and  money  col' 
lected  by  the  bull  of  the  pope,  nor  are  they  bound  against  their  will  to  ac- 
cept and  discharge  the  duties  of  those  offices  and  other  similar  servile  offi- 
ces, being  also  exempt  from  the  liability  of  giving  quarters  to  soldiers,  men 
at  arms,  or  other  military  persons  ;  and  finally,  that  in  the  above  named  su- 
perintendent or  commissioner  is  reposed  the  authority  of  correcting  and  re- 
straining any  of  our  vassals  whatsoever  who  disturb  or  in  any  manner  im- 
pede the  proper  working  of  the  mine,  as  it  is  also  their  duty  watchfully  to 
secure  the  observance  of  the  privileges  and  exemption  ;  and  if  one  or  more 
wish  or  intend  to  innovate  in  this  matter,  and  occasion  vexation  to  any  sup- 
plier engaged  in  the  service  of  the  said  mines  and  works,  or  shall  collect 
from  him  under  the  form  of  personal  tax  or  other  duty  a  few  maravedis  paid 
on  account  of  the  annoyance  and  expense  of  resisting,  the  superintendent 
shall  proceed  against  them,  and  in  case  of  resistance  shall  require  restitu- 
tion to  be  made,  fixing  the  amount :  which  declarations  as  now  arranged, 
and  which  first  appeared  in  the  royal  ordinances  of  the  year  1735,  issued 
for  the  government  and  direction  of  the  royal  mmes  of  Almaden,  and  com- 
municated to  all  the  tribunals  of  the  kingdom,  for  their  punctual  observance. 
I  wiD,  shall  form  the  rule  and  guide  in  that  of  CoUado  de  la  Plata,  in 
order  that  those  doubts  and  difficulties  may  come  to  an  end,  which  only  occa- 
sion disagreements  between  different  jurisdictions :  and  in  order  that  in  rela- 
tion to  the  exemption  from  town  charges  granted  to  the  persons  under  salary 
and  the  regular  labourers,  frauds  may  not  be  committed,  the  sub-delegates 
for  ihe  time  being  shall  make  out  a  register,  and  shall  transmit  to  the  alcaldes 
of  the  rural  towns,  a  statement  of  the  inhabitants  in  each  who  are  embraced 
in  the  list  of  labourers :  and  it  is  also  my  royal  will  that  as  well  the  Corrigidor 
as  the  deputy  superintendent  continue  within  their  appropriate  limits,  and 
that  with  entire  harmony  they  may  mutually  aid  in  the  highest  degree  in  ail 
matters  which  belong  to  their  respective  jurisdictions  the  royal  service  and 
the  faithful  administration  of  justice,  for  otherwise  I  shall  adopt  such  serious 
measures  as  each  may  deserve. 

(a)  A  tiibato  payable  to  the  kiog  every  seven  yean. 
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EXTRACTS 

FroHft  the  <<llecopilacion  de  I^ejrea  de  Liou  Vtejnom  de  las  Indias.*' 


BOOK    IV  .—Title  xix. 

Oaneerning  the  discovery  and  working  of  Mines. 

Law  1st. — ^Pennitting  all  Spaniards  and  Indians,  yassals  of  the  Crown,  to  di»- 

oover  and  work  mines. 

The  Emperor  Don  Charlet  L  Gienmda,  December  9, 1526.— Don  Philip  IL  Madrid,  19ih  June, 

1568. 

It  is  our  will  and  pleasure,  that  all  persous,  of  whatever  state,  condition, 
rank  or  dignity,  Spaniards  or  Indians,  who  are  oar  vassals,  may  search  for 
gold,  silver,  quicksilver,  or  other  metals,  either  personally  or  by  their  servants 
or  slaves,  in  all  mines  which  they  may  discover  or  wherever  they  may  choose, 
and  peaceably  hold  and  take  possession,  and  work  them  freely,  without  any 
obstacle  of  any  kind  whatever,  ^ving  an  account  to  the  Governor  and  the 
fiscal  officers  in  accordance  with  the  provisions  of  the  following  law,  so  that 
the  mines  of  gold,  silver,  and  other  metals  may  be  common  to  all  persons, 
and  in  all  places  and  districts ;  provided,  that  no  injury  results  to  the  Indians 
nor  any  third  person,  and  that  this  permission  is  not  to  extend  to  the  minis- 
ters, Grovemors,  Corregidors,  Alcaldes  Mayores,  and  their  substitutes,  attor- 
nies,  alcaldes  and  mining  notaries,  nor  to  those  who  have  been  specially  pro- 
hibited ;  and  concerning  the  selection  and  occupation  of  the  mines,  and  the 
marking  out  the  same,  they  shall  conform  to  the  laws  and  ordinances  which 
haye  been  adopted  in  each  province,  and  which  have  been  confirmed  by  us. 

Law  2d.-*7%a^  the  discoverers  o/mines  make  oath  to  render  an  account  of  the 
gold,  and  first  obtain  a  licence  to  discover  such  mines,  and  the  beds  of 
pearl  oysters. 

We  order  that  miners  and  all  others  who  may  have  found  gold  in  mines, 
streams  or  ravines,  or  in  any  other  place,  whatever  shall  appear  before  the 
Governor  and  royal  officers,  and  swear  that  that  they  will  account  for  the 
same  and  make  a  personal  declaration  thereof  at  the  foundry,  and  the  disco- 
yerers  of  mines  and  pearl  beds  shall  obtain  a  license  from  the  Governor  who 
shall  hold  a  special  consultation  on  the  subject  with  the  royal  officers,  and 
they  shall  then  agree  upon  what  may  be  advisable  for  the  proper  collection 
of  the  duty. 
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Law  3d. —  Concerning  tohat  is  promised  to  the  discover  of  a  mine — that  two 
parts  shaM  be  paid  by  the  royal  trea^sury  and  the  other  by  those  inter ^ 
ested. 

Whenever  it  may  so  happen  that  money  or  other  reward  be  promised  to 
the  miners  who  may  discover  mines  of  gold,  silver,  quicksilver,  or  other  me* 
tals,  there  shall  be  paid  by  the  royal  treasury  only  two  thirds  of  the  amoun 
promised,  and  the  other  part  shall  be  paid  by  those  persons  who  extract  the 
metal. 

Law  4th. —  To  secure  the  discovery  of  Quicksilver  mines. 
Don  Philip  Sd.  at  Madrid,  19th  January,  1609. 

We  charge  and  command  the  viceroys,  chancellors,  and  governors  that 
they  shall  use  all  diligence  in  procuring  the  discovery  and  working  of  the 
mines  of  quicksilver,  concerning  which  information  has  been  received  from 
sopae  parts  of  the  Indies,  and  bestow  upon  those  who  shall  discover  and  work 
them  such  advantages  as  may  seem  to  them  and  may  be  just — ^announcing  to 
them  they  will  not  have  any  allotment  of  Indians  for  their  work. 

Law  5th. —  TTuU  the  mining  ordinances  be  observed^  and  thai  which  provides 
that  servants  shall  register  in  the  names  of  their  masters  tfime  mines 
which  they  discover. 

Don  Philip  4tb,  7th  June,  1680. 

We  order  and  command  that  the  ordinances  and  particular  laws  in  relation 
to  mines  be  obeyed,  observed  and  executed,  and  in  the  execution  of  them 
that  that  law  be  observed  which  ordains  that  servants  shall  register  as  their 
masters,  the  mines  which  they  discover  and  not  in  their  own  names. 

Law  6th. —  That  the  ordinances  in  relation  to  the  denouncing  of  mines  be  ob- 
served and  the  time  Umited  not  be  extended. 

The  decline  in  some  of  the  mining  districts  results  from  the  non-observance 
of  our  royal  ordinances  ; — especially  in  relation  to  those  mines  which  have  been 
deserted  and  abandoned;  thence  it  resjilts  that  after  a  period  of  four  months  with- 
out their  being  worked,  any  person  may  denounce  them  before  the  ordinary  tri- 
bunals as  abandoned,  and  that  the  requisite  proceedings  for  a  new  grant  of  the 
mines  being  had,  a  decree  is  made  in  favor  of  the  person  denouncing,  allowing 
him  to  work  them  as  their  real  owner  under  the  conditions  which  are  prescrib. 
ed,  that  the  mines  shall  not  remain  unworked  and  that  he  should  discover  new 
veins  :  and  because  orders  having  been  ^ven  by  some  of  our  royal  tribunals 
that  the  mining  ordinances  made  for  this  purpose  shall  be  observed  and  ex- 
ecuted, the  miners  and  those  interested  in  the  mines  which  have  been  aban- 
doned have  recourse  to  the  viceroys  or  presidents,  asking  an  order  in  their 
favor  that  for  a  certain  period  of  time  mines  shall  not  be  denounced  as 
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abandoned  and  consequently  they  continue  deserted,  and  the  ordinances 
cease  to  be  executed.  We  command  the  viceroys,  presidents  and  judges  of 
our  tribunals,  that  they  observe  and  comply  precisely  and  in  every  particular 
mih  the  ordinances  aforesaid  which  is  fit  and  proper  and  our  will,  and  that 
they  shall  not  extend  the  prescribed  period  of  time. 

Law  Vth. — That  there  sJiaJl  not  he  wasted  at  [the  mines,  Vie  slag-Jieap,  the  rock 

removed  from  tJie  sides  and  roof  of  Hie  vein,  the  earthy  ma;tter  taken 

from  the  vats  in  the  amatJga/ination  works,  and  the  washings  and  sweep' 

Dob  Pfailip  8d.  «t  S.  LorenEO>  Noy.  I4th.  1603. 

The  rock  removed  from  the  sides  and  roof  of  the  vein,  the  slag  which  re- 
mains after  the  assay  and  melting  of  the  metals,  the  earthy  matter  taken  from 
the  vats  in  the  amalgamation  works,  and  the  washings  and  sweepings  which 
remain  after  the  results  to  the  proprietors  arising  from  the  mode  of  working 
in  common  use,  shall  be  preserved  and  collected — so  that  they  may  be  at 
hand  for  the  public  good,  the  advantage  of  the  proprietors  and  the  increased 
supply  of  our  royal  treasury. 

Law  8th.^-  That  the  mining  districts  be  furnished  with  provision,  and  that  n9 

monopoly  he  allowed 

Don  Philip  2d  at  Madrid,  6th  March,  1671.— Toledo,  11th  August,  1596. 

We  command  the  viceroys  and  judges  that  they  make  abundant  provision 
of  the  necessary  supplies  for  the  towns  and  mining  districts,  and  that  the  nar 
tive  Indians  transport  and  furnish  them  in  their  districts  at  fair  and  moderate 
prices  and  that  they  shall  require  and  oblige  the  muleteers  to  transport  them, 
paying  the  freight,  and  that  they  do  not  consent  to  any  monopoly  of  provis- 
ions. 

Law  9th. — That  the  mines  and  workmg  of  them  receive  careful  attention. 
Don  Philip  3d  nX  Aranda,  14tb  August,  1610.— See  Law  1.  Tit  II.  Lib,  8. 

Inasmuch  as  the  discovery,  occupation,  and  working  of  the  mines  adds  so 
much  to  the  prosperity  and  increase  of  these  kingdoms,  and  those  of  the  Indies ; 
We  charge  and  command  the  Viceroys,  Presidents,  Governors  and  Alcaldes 
Mayores,  that  they  bestow  very  particular  attention  in  observing  and  hav- 
ing observed  the  orders  which  have  been  given  and  may  be  given  in  relation 
to  the  personal  services  of  the  Indians  in  those  cases  where  by  the  laws  of 
this  book,  it  is  permitted. 
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Law  10th. — Thai  the  Viceroys  and  Presidents  sliaU  have  cognizance  in  their  #z- 
ecutive  capacity  when  it  is  expedient  that  execution  sJundd  be  issued 
against  the  machines  for  working  metals. — And  the  royal  officers  s/iall 
have  judicial  cognizaftce  vntJi  an  appeal  to  the  audiencies. 

Idem,  at  Pardo»  22d  Not.  1609. 

Haviog  experienced  many  inconveniences  from  the  renting  of  the  mills 
for  working  the  metals,  from  the  practice  introduced  by  which  miners  became 
indebted  to  our  royal  treasury,  and  officers  of  the  crown,  in  coercing  the  pay- 
ment, are  under  the  necessity  of  seizing  the  mills  to  secure  the  collection  of 
the  debt :  we  declare,  that  when  the  day  of  payment  arrives  on  which  our 
treasury,  shall  collect  debs  due,  it  belongs  to  the  Governor  and  the  officers  of 
justice  to  determine  as  to  the  expediency  or  inexpediency  of  issuing  an  execu- 
tion against  the  mills  belonging  to  the  mmers.  And  we  order  that  the  royal 
officers  before  making  their  attachments,  and  making  contracts  for  lease^ 
communicate  with  the  viceroy  or  presiding  governor  of  the  audiency  of  the 
district,  and  proceed  in  no  other  manner,  and  that  the  viceroy  or  president 
declare  what  course  shall  be  pursued  as  an  administrative  matter,  and  in 
case  the  result  shall  be  that  execution  shall  issue  and  seizure  and  coercion  of 
payment  against  the  mills,  if  petition  is  presented  or  defence  made,  which  is 
plainly  of  a  judicial  character,  no  recourse  can  be  had  by  appeal  either  to 
the  viceroy  or  president,  for  being  a  judicial  matter,  it  pertains  to  the  audi- 
ency. 

Law  11th. —  That  Copper  in  the  mines  in  Cuba  he  worked  and  remitted  in  con- 
formity with  the  law. 

PhUip  3d,  Madrid,  22d  December,  1608.— PhUip  4lh,  12Ui  Febniaiy,  1622. 

We  command  that  the  persons  who  have  the  charge  by  commission  from 
us,  agency,  contract  or  in  any  other  manner,  of  the  copper  mines  of  the 
Island  of  Cuba,  that  they  cause  them  to  be  worked  with  much  care,  in  such 
manner  that  the  minerals  may  become  ductile  and  maleable  by  roasting  and 
proper  refining,  and  not  in  so  hard  and  dry  a  state  as  that  in  which  it  has 
been  heretofore  sent,  in  order  that  the  foundries  of  Artillery  may  be  more  fitly 
supplied,  and  that  it  be  sent  to  Havana  consigned  to  our  royal  officers,  in 
order  that  it  may  be  sent  to  these  kingdoms  in  the  galleons,  flag  ships  and 
ships  of  the  line  belonging  to  the  navy,  registered  and  directed  to  the  «  Casa 
de  contratacion,"  all  to  be  duly  accounted  for  to  us  by  the  council  of  war  of 
the  Indies. 

Law  12th. —  That  no  one  except  the  oumer  of  mines  can  sell  the  metals. 
No  Spaniard  or  Mestizo  except  the  owner,  shall  be  permitted  to  sell  or 
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shall  sell  any  kinds  of  metals  under  penalty  of  forfeiting  for  the  first  ofifence 
one  hundred  dollars  to  be  paid  into  our  treasury ;  for  the  second,  two 
hundred  dollars,  and  for  a  third  offence  that  he  be  banished  forever  from  the 
mines  and  from  a  space  of  ten  leagues  around  them,  and  the  person  buying 
the  metals  shall  incur  the  same  penalty. 

Law  13th. —  Tkat  Spaniards^  Mestizos,  free  negroes  and  Mulattoes  be  persuaded 

tx)  work  in  tJie  mines. 

We  order  and  command,  that  in  order  to  secure  the  occupation  and  work- 
ing of  the  mines,  idle  Spaniards  who  are  able  to  work,  Mestizos,  free  negroes, 
and  mulattoes  shall  be  required  to  hire  themselves  out  and  work  in  them  and 
that  the  audiences  and  corregidors  give  special  attention  to  this  matter  and 
that  no  idle  people  be  permitted  in  the  land. 

Law  14th. —  Tftat  Indians  equally  imth  Spaniards,  may  hold  and  work  mines 

of  gold  and  silver. 

Emperor  Charles  and  Princess  G.,  at  Madrid,  17tli  Dec.  1S61.— Philip  2d.,  16th  April  1663 

16th  March  1576. 

We  command  that,  in  relation  to  the  Indians,  no  restriction  be  imposed  on 
their  discovering,  holding  and  occupying  mines  of  gold  and  silver  or  other 
metals,  or  working  them  in  the  same  manner  as  is  done  by  Spaniards,  in 
conformity  with  the  ordinances  of  each  province,  and  may  extract  these  met- 
als for  their  own  profit  and  for  the  payment  of  their  personal  tax.  And  no 
Spaniard  or  Cacique  shall  have  part  or  control  in  the  mines  which  the  Indi- 
ans shall  have  discovered,  held  and  worked. 

Law  15th. —  That  to  Indians  who  shall  discover  mines,  there  shall  be  secured  the 
privileges  which  are  Recife d,  and  that  Spaniards  and  Mestizos  shaXL 
be  rewarded. 

Philip  4th.,  at  Madrid,  SSth  March,  1683.— Don  Carloi  2d.,  Regina  G. 

We  ordain  and  recommend  to  the  Viceroys,  Presidents  and  Governors, 
that  they  exercise  particular  care  and  diligence  in  inquiring  and  ascertaining 
if  in  their  districts,  there  are  any  mines  of  gold  and  silver  and  other  metals 
to  be  found  of  which  the  Indians  have  or  can  obtain  knowledge,  and  with 
sagacity  and  good  counsel  they  compel  to  appear  the  most  intelligent  Indians, 
in  order  that  these  may  communicate  what  they  know  by  themselves  or  others 
of  greater  skill  and  understanding,  as  to  the  places  and  positions  where  it  is 
supposed  that  there  exist  hidden  mines  which  the  Indians  conceal,  fearing  to 
be  employed  in  an  industry  really  resulting  in  their  benefit,  being  naturally 
inclined  to  idleness :  and  in  our  name  assure  them  that  for  their  care  and 
trouble,  if  successful  there  shall  be  granted  to  them  and  henceforth  is  grant* 
ed,  many  rewards  and  exemptions,  and  especially  that  they  shall  not  be  bound 
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out  to  work  in  any  mines,  and  tbat  neither  they  nor  their  descendants  for- 
ever be  obliged  to  pay  any  personal  tax :  and  if  Spaniards  or  Mestizos  they 
shall  receive  an  appropriate  reward. 

Law  16th. —  Tfiat  as  to  the  marling  out  by  stakes  of  the  mines,  the  same  course 
to  be  taken,  in  reUuion  to  the  hidians,  as  Spaniards, 

In  some  provinces  of  the  Indies  the  practice  has  been  introduced  that  if 
a  number  of  Indians  discover  a  vein,  one  only  is  selected  who  may  apply  for 
the  staking  out  of  the  part  which  he  selects  to  himself  as  the  owner :  where* 
fore  and  because  we  desire  that  the  Indians  shall  have  and  enjoy  all  the 
benefit  and  profit  to  which  they  may  be  entitled  on  account  of  their  diligence 
and  industry :  we  command  that  in  relation  to  tha  staking  out  of  the  mines 
which  they  may  have  di^overed,  they  shall  be  treated  in  the  same  manner 
as  Spaniards,  with  no  diflFerence  whatever. 


That  the  viceroy  shall  cause  to  be  observed  in  the  Indies,  the  laws 
of  these  kingdoms  of  Castile  touching  mines  which  are  appropriate,  and  shall 
forward  a  statement  of  such  as  are  necessary. — Law  3,  2^.  1,  booh  1. 

fi@^  That  free  negroes  and  mulattoes  shall  work  in  the  mines,  and  maybe 
condemned  to  such  labour  as  a  punishment  for  crimes  committed  by  them. — 
Law  4,  Tit.  5,  book  7. 


TITLE    XX. 

Concerning  Miners  and  workers  in  <|nieksilver,  and  tiieir  priv- 

ileges. 

Law  Ist.^-  TTuxt  ]\Eners  sliaU  be  favoured,  and  that  the  articles  employed  in  min- 
ing slwR  be  exempt  from  execution. 

We  order  the  Viceroys,  Presidents,  Governors,  Alcaldes,  Mayores,Jof  the 
mines.  Judges  in  our  Indies,  to  favour  the  miners  and  workers  in  Qaick- 
silver,  and  that  they  observe  and  cause  to  be  observed  the  grants  of  privil- 
eges made  by  the  kings  our  predecessors,  and  by  ourselves  as  having  (he 
force  of  law,  and  especially  that  for  no  debts  of  whatever  nature  they  may 
be,  except  debts  due  to  us,  may  or  shall  be  any  execution  issued  against 
the  slaves,  tools,  and  necessaries  of  life  and  other  things  which  may  be 
required  for  the  supplies,  labour  and  provision  of  the  mines,  and  the  persons 
who  may  work  in  them,  and  we  order  that  the  executions  which  in  confo^ 
mity  to  law  may  be  issued,  shall  be  for  the  gold  or  silver  which  may  be 
extracted  and  received  from  the  mines  from  which  creditors  shall  be  paid  in 
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their  order  and  grade  in  such  manner  as  not  to  prevent  or  hinder  the  dis- 
covery,  use  and  working  of  the  mines,  and  may  be  satisfactory  to  the  cred- 
itor. 

Law  2d. —  TTiat  miners  who  vnay  be  imprisoned  for  debts  shall  be  imprisoned 
within  the  district  and  jurisdiction  of  the  mines. 

It  is  important  that  the  miners  and  workers  in  quicksilver  should  ho 
favoured,  and  relieved  in  every  possible  way  in  order  that  the  working  of  the 
mines  be  not  stopped  or  suspended ;  and  in  order  that  from  their  absence  no 
inconvenience  may  result,  we  think  proper  that  persons  imprisoned  for  debt 
of  whatever  kind,  be  imprisoned  in  the  district  and  jurisdiction  of  the  mines 
where  they  work,  and  that  they  be  not  removed  from  them. 

Law  3d. —  That  the  miners  and  workers  in  quicksilver  ofPotosi  be  not  detained 
in  lAma  for  the  debts  of  the  royal  Treasury^  Jiaving  given  security  in 
that  city. 

Philip  4th,  at  Madrid  9th  Oct.  1635. 

It  is  our  will  that  when  any  miners  and  workers  in  quicksilver  from  the 
imperial  city  of  Potosi,  who  are  debtors  to  some  extent  to  our  royal  treasury, 
and  about  to  go  to  the  city  of  the  kings,  and  shall  give  security  to  present 
themselves  within  the  period  in  which  they  are  notified  to  appear  before  the 
royal  officers  of  said  Imperial  city,  they  shall  not  on  that  account  be  detained 
or  arrested,  nor  foi  any  other  civil  cause,  any  decrees  or  ordinances  to  the 
contrary  notwithstandmg. 

Law  4th. —  7%ai  miners  shaU  be  provided  with  the  materials  which  are  neces' 

sary,  at  fair  prices, 

Philip  Sd.,  at  Yalladolid,  16th  Nov.  1602. 

In  order  to  promote  the  good  of  the  miners  we  direct  the  Viceroys  and 
Governors  to  favor  them  and  to  cause  them  to  be  supplied  with  com  from 
our  public  stores,  and  all  other  articles  besides  which  may  be  necessary  for 
the  supplies  for  working  the  mines  and  the  reduction  of  the  metals  at  fair 
prices,  prohibiting  the  excessive  charges  which  have  been  made. 

Law  5th. —  77iat  the  suits  of  the  miners  be  quickly  disposed  of  in  the  audiencies. 

We  charge  and  command  our  royal  audiencies  that  they  summarily  dis- 
patch and  cause  to  be  dispatched,  the^causes,  suits,  and  business  of  the  mi- 
ners and  workers  in  quicksilver  which  are  pending  before  them,  that  they 
may  not  be  perplexed  by  suits  nor  subjected  to  long  delays,  to  the  damage 
and  prejudice  of  the  supplying  of  the  mines  and  of  their  property. 
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Law  6th. —  Thoil  the  miners  of  the  Fhilipine  Islands  enjcy  iheprivtbege  hereby 

granted, 

Philip  4th.,  at  Madrid,  16th  April,  1635. 

Whereas  in  the  province  of  Cama  Yines^  of  the  Fhilipine  Islands  distant 
from  the  city  of  Monilla  more  than  sixty  leagues,  there  have  been  discovered 
mines  of  gold,  the  specimens  of  which  are  very  rich,  running  from  north  to 
south  nine  leagues  which  have  been  tested  by  washing  and  quicksilver,  and 
there  have  been  discoveries  of  other  mines  and  a  commencement  made  by 
different  persons  in  the  occupation  and  working  of  them  ;  it  is  our  pleasure 
that  the  miners  of  the  said  Islands  shall  enjoy  all  the  privileges  which  are 
conferred  and  established  by  the  laws  and  ordinances.  And  we  command 
the  Governors  and  Captain  General  that  they  take  special  care  that  they  be 
observed  and  that  the  mines  bo  occupied  and  worked  in  such  manner  as  may 
best  promote  our  interest,  the  increase  of  our  royal  treasury,  and  the  good 
of  our  vassals. 

Law  7th. —  That  miners  and  workers  of  quicksilver  of  Potosi  may  be  chosen 

corregidors,  and  to  other  public  offices. 

Notwithstanding  the  provisions  of  the  17th  and  43d  laws,  title  2,  book  3d, 
we  permit  miners  and  workers  in  quicksilver  of  the  imperial  city  of  Potosi 
to  be  appointed  corregidors  and  to  other  public  and  municipal  offices,  al- 
though they  may  be  debtors  to  some  extent  to  our  royal  treasury  on  account 
of  quicksilver  which  may  have  been  loaned  to  them  or  any  ocher  debt  not 
connected  with  the  office  for  which  they  are  candidates  or  which  they  hold, 
and  the  exercise  of  which  gives  no  jurisdiction  in  the  matter  in  which  they 
are  debtors  :  and  we  grant  to  them  if  they  have  been  admitted  as  councilmen 
that  they  may  vote  in  the  election  of  public  officers,  except  when  one  desires 
to  vote  in  virtue  of  an  office  which  he  may  have  purchased  and  not  paid  for, 
and  the  period  shall  have  passed  in  which  the  price  or  any  portion  of  it 
have  become  due  and  is  unpaid. 


TITLE   XXL 
Concemliig  the  Alcaldes  Mayores,  and  If  otarles  of  the  Mines. 

Law  Ist. — That  the  "  alcaldes  mayores"  of  the  mines  shall  possess  the  endow- 
ment  and  guaJifications  herein  referred  to,  and  slum  not  tra/h  or  make 
contracts. 

Inasmuch  as  it  is  very  desurable  that  the  ^^  alcaldes  mayoree"  of  the  mines 
be  capable  persons  «nd  skilled  in  the  working  of  the  mines,  and  possess  those 
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qualifications  which  are  required  for  such  offices  :  we  command  the  viceroys 
and  Presidents  to  whom  pertain  the  direction  of  this  subject,  that  they  cause 
to  be  chosen  and  nominated,  suitable  persons  and  well  fitted  for  the  discharge 
and  performance  of  the  duties  which  they  have  to  administer  :  and  they  are 
not  to  permit  them  to  trade  nor  to  contract  with  the  miners  under  pretext 
of  furnishing  supplies  or  any  other  pretext,  nor  with  any  other  persons  which 
we  hereby  prohibit  and  forbid — and  inasmuch  as  it  has  been  claimed  by  the 
alcaldes  mayores  to  have  administration  of  territory  with  increased  limits  and 
jurisdiction,  we  order  that  our  Viceroys,  Presidents  and  Governors  communi- 
cate with  intelligent  persons  and  determine  upon  that  which  may  most  pro- 
mote our  royal  interests,  the  administration  of  justice,  and  the  supply  and 
working  of  the  mines. 

Law  2d. —  Thxit  ike  "  Alcaldes  Mayores"  of  the  mines  shall  9iot  purc/tase  or  ex- 
cJiange  silver. 

We  command  the  Alcaldes  Mayores  of  the  mines,  that  neither  personally 
nor  through  the  medium  of  others  shall  they  barter  or  purchase  of  the 
miners,  gold,  silver  or  other  metals,  either  in  advance  or  at  the  time 
of  delivery,  nor  enter  into  any  similar  understandings  and  contracts, 
nor  any  contracts  of  whatever  kind  with  the  miners,  under  the  penalty  that 
the  stod  Alcaldes  Mayores  be  deprived  of  their  offices  and  condemned  to  pay 
fourfold,  and  the  miners  be  banished  at  the  discretion  of  the  judges  trying  the 
cause,  and  also  subject  to  a  fine  of  the  amount  of  the  contract,  provided  they 
shall  not  appear  before  the  judge  and  disclose  the  transaction :  and  if  infor- 
mation and  proof  be  furnished  of  the  contract,  one  half  of  the  penalty  shall 
belong  to  the  minor  who  gave  such  information. 

Law  3d. —  TTuUno  Alcalde  May  ore,  Judge  or  Notary  of  the  mines  shaM  form  a 
partnership  vnth  the  owner  of  the  mines  nor  be  a  discoverer  of  mines. 

We  prohibit  and  forbid  all  Alcaldes  Mayores,  Judges  and  Notaries  of  the 
mines,  forming  a  mining  partnership  with  the  owners  of  any  mines,  or  en- 
gaging in  the  discovery  of  mines  during  their  term  of  office,  either  person- 
ally or  through  other  persons,  under  the  penalty  for  said  offence  of  being 
deprived  of  their  office,  and  a  fine  of  a  thousand  dollars  to  our  exchequer 
and  treasury. 

Law  4th. —  Tluit  the  salaries  of  the  Alcaldes  Mayores  a?id  ifispectors  of  mines  be 
paid  from  the  profits  of  the  mines. 

The  salaries  which  the  Alcaldes  Mayores  and  inspectors  of  the  mines  are 
entitled  to  receive  shall  be  appropriated  and  paid  to  them  from  the  profit 
received  from  the  mines,  and  shall  be  taken  from  the  profits  of  those  mines 
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which  are  under  their  administration,  and  not  paid  from  the  treasury,  nor  in 
any  other  manner. 


BOOK    VII  I.— TITLE  11.— Law  2. 

1578,  1575  &  1618. 

TfiM  t?ie  royal  mines  may  he  worked^  leased  or  sold,  as  may  appear  most  desvr* 

able. 

We  grant  to  the  viceroys  and  prs&torial  presidents  power  and  authority, 
that  if  they  consider  that  any  of  our  mines  of  silver,  gold  or  quicksilver 
discovered  in  those  districts  cannot  be  conveniently  worked  on  our  account, 
and  find  that  for  our  own  profit  they  may  be  more  usefully  and  conveniently 
leased  or  sold,  to  make  such  lease  or  sale  as  may  result  favorably  to  our 
royal  treasury,  and  to  its  increased  income.  And  inasmuch  as  there  are 
other  mines  which  belong  to  us  and  which  not  being  very  rich  cannot  be 
worked,  and  if  rented  or  sold  we  might  be  able  to  derive  a  profit  from  them ; 
and  it  will  be  proper  to  adopt  for  this  purpose  some  suitable  means :  We 
command  the  viceroys  and  presidents,  that  having  informed  themselves  of 
the  quantity  and  value  of  each  mines,  they  shall  proceed  to  work,  lease  or 
.  sell  them  as  may  best  promote  the  increase  of  our  royal  treasury,  and  render 
an  account  of  ^e  whole  to  the  Council  of  the  Indies. 


LIB.  n.— TITLE  L  Law  2, 

The  laws  cootainod  in  this  compilation  to  be  observed  in  the  mainner  and  cases  hereu  set 
forth. 

Considering  that  it  is  of  the  utmost  importance  that  the  laws  framed  for 
the  good  government  of  our  Indies,  islands,  and  continent  of  the  Northern 
and  Southern  Oceans,  which  have  been  promulgated  in  separate  cedulas, 
enactments,  instructions,  and  charters,  be  collected  and  digested  into  one 
body,  and  in  the  form  of  a  code,  and  that  the  same  be  obeyed,  fulfilled,  and 
executed  :  We  decree  and  command,  that  all  the  laws  herein  contained  be 
fulfilled  and  executed  as  our  laws,  and  in  the  manner  set  forth  in  the  law  pre- 
fixed to  this  compiladon,  and  that  they  all  have  force  of  law  and  supreme 
authority  in  whatever  they  decide  and  determine ;  and  if  it  should  be  deemed 
expedient  to  enact  others  besides  those  contained  in  this  book,  the  viceroys, 
presidents,  tribunals,  governors,  and  superior  alcades,  shall  give  us  informa* 
tion  thereof,  through  our  council  of  the  Indies,  stating  their  motives  and  reasons 
for  so  doing,  in  order  that,  on  due  consideration,  such  measures  may  be  taken 
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as  shall  be  thought  proper  and  added  in  a  separate  book.  We  command 
that  no  addition  be  made  to  the  municipal  laws  and  ordinances  of  each  citj, 
nor  in  those  which  shall  be  made  by  any  community  or  uni7ersity,  nor  in  the 
ordinances  enacted  for  the  good  and  benefit  of  the  Indies,  and  confirmed  by 
our  viceroys  or  royal  tribunals  for  their  good  government,  when  not  repug- 
nant to  ihe  laws  contained  in  this  book,  which  shall  have  the  same  force  and 
operation  as  if  they  were  confirmed  by  the  tribunals  (audienci&s)  until,  after 
being  seen  by  the  council  of  Indies,  they  shall  have  been  approved  or  reject- 
ed. And  as  regards  what  is  not  determined  by  the  laws  coptained  in  this 
compilation,  with  respect  to  the  decision  of  causes,  the  laws  in  the  compila* 
tion,  and  partidas  of  the  kingdom  of  Castile  shall  be  observed  in  the  manner 
set  forth  in  the  following  law. 


UB.  H— TITLE  1,  Law  2. 

For  the  obflerranee  of  the  laws  of  Caitile,  in  caaet  which  are  not  proTided  by  those  of  the 
Indiea. 

We  decree  and  command,  that,  in  all  cases,  transactions  and  suits  which 
are  not  decided  nor  provided  by  the  laws  contsdned  in  this  compilation,  nor 
by  the  regulations,  provisions,  or  ordinances  enacted  and  unrepealed,  con- 
cerning the  Indies,  and  by  those  which  may  be  promulgated  by  our  orders, 
the  laws  of  our  kingdom  of  Castile  shall  be  observed,  conformably  to  the 
law  of  Toro,  with  respect  as  well  to  the  substance,  determination,  and  decis- 
ion of  cases,  transactions,  and  suitSs  as  to  the  form  of  proceedings. 


IBID.^Law  4. 

For  the  observance  of  the  ancient  laws  in  force  for  the  geremment  of  the  Indies,  and  ef 
those  which  hare  been  re-enacted. 

We  decree  and  command,  that  the  laws  and  good  customs  anciently  in 
force  in  the  Indies,  for  their  good  government  and  police,  and  the  usages 
and  customs  observed  and  retained  from  the  introduction  of  Christianity 
among  them,  which  are  not  repugnant  to  our  sacred  religion,  or  to  the  laws 
contained  in  this  book,  and  to  those  which  have  been  framed  anew,  be  ob- 
served and  fulfilled ;  and  it  having  become  expedient  to  do  so,  we  hereby 
approve  and  confirm  them,  reserving  to  ourselves  the  power  of  adding  there- 
to whatever  we  shall  think  fit  and  will  appear  to  us  necessary  for  the  service 
of  God  our  Lord,  and  our  own,  and  for  the  protection  of  and  christian  po- 
lice among,  the  natives  of  those  provinces,  without  prejudice  to  established 
usages  among  them,  or  to  their  good  and  wholesome  customs  and  statutes. 

60 
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ARTICLES  144  to  147, 
Of  Uie  "  Ordlnanza  de  InCendentes,"  of  1808. 


Article  144. 

The  respectable  body  of  miners  Las  at  all  times  deserved  the  greatest  in- 
dulgence and  attention,  and  having  reduced  for  them  to  a  tenth,  the  royal 
duty  of  a  fifth  which  they  have  heretofore  paid  on  silver  and  to  three  per  cent, 
the  duty  on  gold  and  other  privileges  in  relation  to  the  price  of  (quicksilver, 
powder  and  provisions  having  been  granted  to  them,  and  having  been 
finally  erected  into  a  formal  body  like  that  of  the  tribunal  of  commerce  under 
the  ordinances  for  New  Spain,  approved  on  the  22d  May,  1783,  and  which 
by  royal  order  of  the  8th  December,  1785,  were  applied  to  Peru :  and  de- 
sirous that  these  provisions  should  produce  the  favourable-  efiect  designed  by 
them,  it  is  my  wish  that  the  intendant  coerce  exact  compliance  with  them 
and  apply  themselves  as  their  chief  care,  to  encourage  and  protect  the  body 
aforesaid  in  like  manner,  causing  the  sub-delegates  and  ministers  of  the 
royal  treasury  to  execute  the  $ame,  who  shall  be  severely  punished  if  in  the 
sale  of  quicksilver  or  of  powder,  they  shall  charge  to  or  receive  from  the 
miners  more  than  the  just  price,  which  shall  be  fixed  for  it,  and  although  it 
be  under  the  name  of  a  gratification  or  of  official  and  clerical  fees  it  shall  be 
immediately  restored  ; — the  same  being  understood  in  relation  to  the  min- 
isters of  the  royal  branch  at  Fotosi,  to  whose  charge  pertains  and  shoidd 
contmue,  the  disposition  of  this  material. 

Article  145. 

The  Intendants  shall  be  judges  in  appeal  causes  in  their  respective  prov- 
inces without  varying  in  other  respects  the  provisions  of  Art.  13.  title  3.  of 
the  ordinance  "  de  mineria'^  above  cited,  and  where  the  distance  from  the 
Capitol  where  they  reside  to  the  mine  shall  be  so  great  as  not  to  permit  the 
prosecution  there  of  the  appeal  without  great  delay  and  expense,  they  shall 
commission  the  sub-delegate  to  exercise  said  jurisdiction  on  adopting  the 
most  rapid  dispatch  consistent  with  justice,  afibrding  the  preference  to  which 
the  causes  and  judicial  proceedings  connected  with  this  subject  are  entitled. 

Article  146. 

Nothing  is  more  important  to  the  mining  interest  than  the  providing  of 
laborers  and  facilitating  the  abundant  supply  of  quicksilver  for  the  precious 
metals,  and  although  at  first  there  was  in  Some  places  the  practice  of  assigning 
Indians,  who  under  the  name  of  "  Meta"  (allotment,)  took  turns  in  such 
work,  it  will  be  very  proper  from  the  zeal  of  the  intendents  to  consider  the 
appropriate  means  by  which  it  may  be  possible  to  relieve  them  from  these 
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labors,  and  to  stimulate  others  to  perform  them  voluntarily ;  therefore,  it  is 
their  duty  to  provide  that  in  relation  to  all,  and  especially  the  Indians,  that 
they  be  kindly  treated,  and  that  they  pay  them  their  day  wages  punctually 
and  in  good  money,  without  imposing  upon  them  excessive  labours  or  caus- 
ing them  other  vexations  which  have  been  the  means  of  withdrawing  them 
from  this  service ;  and  with  regard  to  the  abundance  and  price  of  quicksil- 
ver, they  shall  represent  what  they  consider  proper  as  well  to  the  superin- 
tendent as  to  my  royal  person,  through  the  oflScer  of  the  Secretary  of  the 
Treasury  ;  being  advised  not  to  incur  my  royal  displeasure  by  any  omission 
or  neglect  of  duty  which  may  be  marked  against  them. 


Article  147. 

There  shall  continue  in  Mexico  henceforth  the  office  of  Comptroller  of 
quicksilver  which  is  already  established  there,  the  superintendent  conforming 
to  the  instructions  of  the  15th  January,  1709,  by  which  he  is  to  be  governed 
according  to  existing  circumstances ;  and  in  the  other  kingdoms  where  there 
is  no  such  office  established,  the  respective  superintendents  shall  establish 
the  appropriate  regulations  in  order  to  furnish  deposits  of  quicksilver  for  the 
supply  of  the  towns  near  the  mines,  so  that  they  may  not  experience  the 
least  failure,  and  with  the  concurrence  of  the  Supremo  Council  of  the  gov- 
ernment shall  issue  such  orders  as  shall  be  general  and  conduce  to  the  pro- 
tection and  increase  of  liie  mining  interest,  transferring  to  each  intendent  the 
special  charge  of  adopting  the  same  course  in  relation  to  the  minerals  in  his 
province  ;  and  inasmuch  as  it  is  proper  in  all  places  to  free  the  miners  from 
the  necessity  under  which  they  are  of  giving  their  silver  and  gold  to  the 
merchants  who  pay  for  them  less  than  their  true  value,  and  by  this  means 
also  facilitating  the  concealment  and  fraudulent  extraction  of  the  metal ; 
superintendents  shall  appropriate  in  the  treasuries  where  the  corresponding 
foundry  is  established,  sufficient  money  for  the  prompt  and  full  payment  of 
those  who  offer  to  sell,  and  that  said  superintendent  should  keep  a  strict 
watch  that  the  offices  of  foundry-man  and  assayer  should  be  filled  by  faithful 
subjects  instructed  and  examined  according  to  law,  and  the  superintendent 
on  consultation  with  the  tribunal  of  the  miners  shall  promote  if  practicable 
the  establishment  of  banks  of  exchange,  where  in  imitation  of  that  of  the  city 
of  Potosi,  in  Peru,  shall  be  purchased  silver  in  mass,  paying  for  it  promptly 
and  at  a  fair  price,  and  granting  to  the  miners  other  tdd  and  supplies  which 
at  the  time  shall  not  be  difficult  safely  to  furnish. 
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DECREES 

Of  the  Cowteu  of  Spain,  and  of  Ferillnand  Til. 

From  dio  Filntod  Volumes,  published  by  Avfhoriiy. 

Thb  general  and  extraordinary  Cortes  dedring  that  the  important  indus- 
try of  mining  in  all  the  dominions  of  the  Indies  and  Philipine  Islands  may 
receiye  all  possible  increase,  and  considering  that  the  monopoly  of  quicksilver 
established  by  law  1,  tit.  23,  book  8,  of  the  Recopilacion  of  the  Indies, 
and  the  right  that  the  crown  reserved  to  itself  according  to  article  22,  tit. 
7,  of  the  ordinances  of  N.ew  Spain,  of  appropriating  and  working  on  its 
own  account  mines  of  this  kind,  whenever  it  might  be  thought  proper,  on 
making  a  previous  arrangement  with  the  discoverer  or  denouncer  of  said 
sunes  ;  inasmuch  as  it  thereby  renders  .uncertain  the  interest  of  the  owner, 
and  checks  the  trade  withholding  people  from  the  useful  and  expensive 
enterprise  of  discovering  and  working  quicksilver  mines,  and  likewise  further 
employing  themselves  in  the  search  for  quicksilver,  in  its  transport,  and  in 
creating  a  competition,  all  which  would  probably  happen  if  this  article  were 
to  be  declared  an  article  of  free  trade  perpetually  exempt  from  all  taxes  in- 
cluding the  (cttinto)  fifth  or  that  part  which  the  imner  is  bound  to  pay ; 
bearing  in  mind  what  was  proposed  and  presented  for  consideration  to  tiie 
Cortes  by  the  Council  of  regency  on  the  26th  of  December  last  in  favor  of 
the  freedom  of  trade  in  so  necessary  an  auxiliary  for  the  working  of  gold 
and  silver  mines ;  and  bearing  also  in  mind  what  has  been  presented  and 
petitioned  for  on  the  subject  by  the  deputies  of  the  Indies  in  this  Cortes, 
who  have  demonstrated  with  intelligence  and  zeal,  the  expediency  of  repeal- 
ing the  above  mentioned  provisions  and  any  other  in  whole  or  in  part  of  the 
same  character,  interfering  with  the  freedom  of  trade  in  said  article,  and 
with  the  security  of  the  perpetual  and  absolute  ownership  of  the  mines,  pro- 
vided that  in  their  discovert/  andworMng  of  said  rnmes  they  shall  observe  the 
general  regulations  existing  in  the  matter.  After  a  mature  consideration, 
the  Cortes  have  been  ])leased  to  decree  and  do  decree  the  aforesaid  repeal  and 
grant  of  exemption  from  impediments  as  aforesaid,  and  at  the  same  time  do 
ordain  that  if  in  accordance  with  the  former  monopoly  or  otherwise,  the 
Royal  Treasury  may  have  sent  or  shall  send  on  its  own  account  any  quantity 
of  quicksilver  to  be  distributed  at  cost  and  charges  as  it  has  been  the  prac- 
tice heretofore  for  the  benefit  of  the  miners,  the  distribution  shall  be  precisely 
and  exclusively  made  by  the  respective  mining  tribunals,  as  they  are  the  best 
judges  of  the  wants  of  the  mines,  and  of  every  thing  relating  to  the  propri- 
ety and  success  of  the  object  of  those  remittances,  and  consequently  it  shall 
be  the  duty  of  such  tribunals,  to  cause  the  reimbursement  to  be  duly  made 
to  the  royal  Treasury — the  Cortes  trusting  to  the  honor,  integrity  and  zeal 
of  the  above  mentioned  tribunals  that  they  will  correspond  to  the  high  confi- 
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denoe  placed  in  them  in  a  commission  so  interesting  and  worthy  of  the  pater- 
nal views  of  the  Cortes, 


DECREE 

Of  the  laUi  of  March,  1§11. 

Variom  Measureg  for  the  encouragement  of  Agriculture  and  Industry  in 

America, 

One  of  the  principal  cares,  which  occupies  the  attention  of  the  general 
and  extraordinary  Cortes,  heing  to  furnish  the  inhabitants  of  the  extensive 
provinces  in  America  all  the  means  necessary  to  promote  and  secure  their 
real  happiness,  and  being  persuaded  of  the  justice  and  utility  of  those  pro- 
posed by  the  council  of  the  regency  upon  the  representations  made  by  the 
Right  Rev.  Bishop  of  Valladolid  de  Michoacan,  of  the  30th  May,  1810, 
with  the  interesting  object  of  encouraging  in  those  countries,  the  advance- 
ment and  improvement  of  agriculture  and  industry,  and  to  diminish,  as  far 
as  practicable,  the  impediments  and  obstructions  which  at  present  retard 
their  progress  to  the  great  injury  of  the  state ;  they  therefore  decree  : 

1.  That  the  tax  upon  stores  known  by  the  name  of  pulperias  be  abolish- 
ed. 2.  That  it  is  permitted  freely  to  make  and  to  sell  spirits  of  mezcal 
(aguardiente  mezcaP)  in  the  viceroyalty  of  Mexico.  3.  That  six  dollars  in 
specie  are  to  be  paid  on  each  barrel  of  s^d  mezcal  spirits,  and  that  a  re- 
duction of  two  specie  dollars  be  allowed  on  the  tax  imposed  on  each  barrel  of 
rum.  4.  That  the  increase  of  two  reals  lately  imposed  on  each  pound  of 
tobacco  remains  in  force,  as  well  as  that  of  two  per  cent,  over  and  above 
the  si^  per  cent,  collected  as  excise  duty,  as  well  as  the  application  of  these 
duties  to  the  payment  of  principal  and  interest  of  the  loan  of  twenty  mil- 
lions of  dollars  opened  in  New  Spdn.  5.  That  in  order  to  fill  up  this  loan 
the  more  rapidly,  it  is  permitted,  out  of  the  common  funds  belonging  to  the 
Indians,  to  invest  so  much  in  this  loan  at^  interest  as  the  communities  have 
the  control  of  and  may  be  willing  voluntarily  to  contribute  in  the  different 
towns,  villages,  and  communities  of  that  kingdom.  6.  That  the  viceroy  of 
New  Spain,  after  consulting  the  fiscals  and  a  (junta)  board  composed  of 
the  archbishop,  regent,  intendant,  the  contador  mayor,  the  contador  of  trib- 
utes, a  royal  officer,  the  senior  regidor,  the  procurator  syndic,  and  a  good 
man  elected  by  the  (ayuntamitnto')  common  council  of  Mexico,  will  exam- 
ine and  reduce  to  its  just  value  the  duty  to  be  in  future  paid  on  pulque,  and 
cause  the  same  to  be  carried  into  effect,  rendering  however  account  to  his 
Majesty,  through  the  council  of  the  regency,  for  his  sovereign  sanction. 
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DECREE 
Of  the  14t]i  of  July,  i§ll. 

The  obligation  of  the  Authoriiies  to  comply  xdth  the  orders  of  their  Supe- 

riors. 

In  view  of  the  obligation  to  establish  among  all  classes  in  the  Monarchy 
absolute  subordination  to  the  government  as  the  only  mode  of  giving  a  uni- 
form movement  and  direction  to  the  machinery  of  State,  and  to  direct  to 
one  end  the  exertions  of  all  the  general  and  extraordinary  Cortes  decree, 
as  follows : 

1.  Every  general,  junta,  audiency  or  other  superior  officer  whose  duty  it 
is  to  secure  compliance  with  the  orders  of  their  superiors,  shall  be  respon- 
sible for  their  execution  and  deprived  of  their  respective  employments  if  by 
culpable  omission,  negligence  or  forbearance  or  by  failure  to  impose  immedi- 
ate punishment  on  the  disobedient,  the  same  shall  not  be  complied  witlu. 

2.  Justices  and  inferior  authorities  to  whom  it  immediately  belongs  to 
secure  compliance  with  any  law  or  order,  shall,  on  failure  to  administer  in- 
stantly the  punishment  prescribed  by  any  law,  be  subjected  to  the  same  pun- 
ishment as  the  offender. 

3.  The  Council  of  the  regency  shall  carefully  enforce  the  observance  of 
all  laws,  ordinances  and  decrees,  exacting  strict  responsibility  of  the  an- 
thorities  charged  with  their  execution  and  imposing  the  appropriate  pun- 
ishment which  shall  not  be  remitted ;  and  it  is  the  will  of  the  Cortes  that 
the  Council  of  the  Regency  upon  no  consideration  whatever  shall  repeat  or- 
ders once  given  without  having  first  imposed  the  appropriate  punishment  up- 
on whomsoever  shall  in  any  culpable  manner  have  impeded  their  fulfillment. 

The  Council  of  the  Regency  shall  cause  the  foregoing  to  be  made  known 
and  adopt  the  necessary  measures  for  its  observance,  having  first  printeol, 
published  and  circulated  it.    Dated  at  Cadiz,  July  14, 1811. 

The  Mexican  Secretary  of  the  Treasury  in  a  circular  of  the  5th  June, 
1839,  refers  to  the  foregoing  decree  of  the  Cortes  of  Spain  as  still  in  force. 
— See  Diario  del  Gobiemo  of  10th  June,  1839.. 


MANIFESTO 


Of  Ferdinand  Til. 

Manifesto  of  the  King  declaring  the  Constitution  of  the  so  called  (Gen- 
eral and  Extraordinary  Cortes  of  the  nation  void  and  without  force  or  effect 
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directing  at  the  same  time  what  is  to  be  observed  in  order  that  there  may 
be  no  interruption  in  the  administration  of  justice  and  the  political  ar- 
rangements and  government  of  the  people. 

The  Kmg. — Since  Divine  Providence,  by  reason  of  the  voluntary  and  solemn 
renunciation  of  my  august  father  has  placed  me  on  the  throne  of  my  ancestors 
of  which  I  was  regarded  already  as  the  sworn  successor  by  the  representatives 
assembled  in  the  Cortes,  according  to. the  usages  and  customs  of  the  Spanish 
nation  for  a  long  time  practiced  ;  and  since  that  auspicious  day  on  which  I 
entered  into  the  Capital  in  the  midst  of  the  most  sincere  demonstrations  of 
loyalty  and  afifection  with  which  the  people  of  Madrid  came  out  to  re- 
ceive me,  making  this  manifestation  of  love  to  my  royal  person  before  the 
French  army,  which,  under  the  guise  of  friendship  had  hastily  advanced  : 
being  a  presage  of  what  this  heroic  people  would  one  day  perform  for  their 
king,  and  for  their  own  honor,  and  giving  an  example  which  all  other  part 
of  the  kingdom  nobly  followed  ;  since  that  day  it  has  been  my  royal  purpose 
to  respond  to  sentiments  so  loyal  and  to  fulfil  the  weighty  obligations  which 
rest  upon  a  king  towards  his  people  to  dedicate  all  my  time  to  the  discharge 
of  such  august  functions  and  to  repair  those  evils  to  which  the  pernicious  in- 
fluences of  a  Court  favorite  during  the  preceding  reign  gave  rise.  My  first 
efforts  were  directed  to  the  restoration  of  the  various  magistrates  and  other 
persons  who  had  been  arbitrarily  deprived  of  their  employments,  but  the  un. 
favorable^  situation  of  aflFairs  and  the  perfidy  of  Bonaparte,  from  the  cruel 
effects  of  which  I  desired  by  going  to  Bayonne  to  preserve  my  people, 
scarce  gave  place  for  more.  The  royal  family  being  then  reunited  there 
was  committed  in  relation  to  it  and  in  a  signal  manner  in  my  own  person  an 
outrage  exceeding  in  atrocity  any  furnished  by  the  history  of  civilized  na- 
tions, as  well  from  the  circumstances  attending  it  as  the  series  of  events 
which  then  occurred  ;  and  in  violation  of  the  highest  and  most  sacred  law  of 
nations,  I  was  deprived  of  my  liberty  and  of  the  enjoyment  of  the  govern- 
ment of  my  kingdoms  and  carried  to  a  palace  with  my  beloved  brother  and 
uncle,  and  that  mansion  served  as  a  prison  for  the  space  of  almost  six  years. 
In  the  midst  of  these  aflSictions,  the  love  and  loyalty  of  my  people  was  ever 
present  to  my  memory,  and  the  consideration  of  the  infinite  evils  to  which 
ihey  were  exposed  formed  a  large  part  of  these  aiflictions,  surrounded  as 
they  were  by  enemies,  almost  deprived  of  the  power  of  resistance  ;  without 
a  king  and  without  a  government  previously  established  which  could  pusht 
forward  any  movement  and  reunite  at  its  command  the  forces  of  the  nation 
and  direct  their  movements  and  apply  the  resources  of  the  State  to  combat 
the  large  armies  which  simultaneously  invaded  the  Peninsula,  and  were  al- 
ready most  perfidiously  placed  in  possession  of  the  principal  places. 

In  this  deplorable  condition  I'issued  in  the  form  in  which  being  controlled 
by  force,  I  could  alone  do  it,  and  as  the  only  remedy  which  remiuned,  the 
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decree  of  the  5th  Maj,  1808,  dtrected  toTthe  Council  of  Caatile,  and  in  their 
absence  to  t?hat6oeyer  chancery  or  andiencj  should  be  found  at  liberty  for  the 
convocation  of  the  Cortes,  whose  duty  alone  it  should  be  by  promptly  arranging 
the  necessary  means  and  supplies,  to  secure  the  defence  of  the  kingdom,  and 
for  that  purpose  remaining  permanently  in  session  to  meet  any  emergency ; 
but  this  my  royal  decree  unfortunately  was  then  unknown,  and  although  after 
this  the  proymces  furnished  supplies  immediately  upon  their  receiving  notice 
of  the  cruel  acts  performed  at  Madrid  by  the  commander  of  the  French 
troops,  on  the  memorable  second  of  May,  and  by  their  government  by  means 
of  the  Juntas  which  they  created.  The  glorious  battle  of  Bailen  occurred  at 
this  time  ;  the  French  fled  to  Victoria,  and  all  the  provinces  and  the  capital 
procltdmed  me  once  more  king  of  Castile  and  Leon,  with  all  the  formal- 
ities which  have  been  practiced  in  relation  to  the  Idngs,  my  august  predeces- 
sors ;  a  recent  event  of  which  the  medals  struck  at  many  different  places 
bear  true  testimony,  and  which  the  towns  through  which  I  passed  on  my 
return  from  t^rance  confirmed  by  the  utterance  of  those  acclamations  of  joy 
which  moved  the  sensibilities  of  my  heart  where  they  are  engraved  never  to 
be  effaced.  From  among  the  deputies  which  they  called  the  juntas  the 
central  one  was  formed  which  exercised  in  my  royal  name,  the  entire  sove^ 
eign  power  from  September  1808  until  January  1810,  in  which  month  was 
established  the  Council  of  the  Regency  in  which  the  exercise  of  that  power 
was  continued  to  the  24th  of  September  of  the  same  year,  in  which  month 
were  installed  in  the  island  of  Leon  the  Cortes  called  general  and  extraordi- 
nary. One  hundred  and  four  deputies,  that  is  fifty  seven  Proprietaries  and 
forty  seven  substitutes  as  appears  by  the  act  certified  by  the  Secretary  of 
State,  of  foreign  affairs  and  Justice  Nicholas  Maria  de  Sierra,  agreeing  under 
oath  to  the  act  in  which  they  promised  to  secure  to  me  all  my  dominions  as 
their  sovereign.  But  at  this  Cortes  convened  in  a  manner  never  practiced 
in  Spain  even  on  the  most  pressing  occasions  and  in  the  most  turbulent  times 
of  the  minorities  of  the  kings  in  which  it  had  been  customary  to  convene  a 
more  numerous  body  of  representatives  than  the  common  and  ordinary  one, 
they  were  not  called  the  estates  of  the  nobility  and  clergy,  although  the  cen- 
tral ^un^a  had  so  commanded,  this  decree  having  been  artfully  concealed  from 
the  council  of  the  regency,  and  also  that  the  junta  had  assigned  to  it  the 
presidency  of  the  Cortes — a  prerogative  of  sovereignty  which  the  regency 
would  not  have  been  deprived  of  at  the  discretion  of  Congress  if  they  had  had 
notice  of  the  existence  of  the  decree.  With  this  everything  remained  at 
the  disposal  of  the  Cortes,  who  on  the  very  day  of  their  installation  and  in 
the  first  of  their  acts  deprived  me  of  that  sovereignty  which  but  a  short  time 
before  had  been  recogmsed  by  those  very  deputies,  nominally  ascribing  the 
sovereignty  to  the  nation  in  order  to  appropriate  it  to  themselves  and  after- 
wards impose  upon  the  nation,  after  such  usurpation,  the  laws  which  they 
desired,  placing  a  yoke  upon  the  nation  by  which  it  was  forced  to  receive 
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tbose  laws  under  a  new  constitntioOf  which  without  power  or  authoritj  firoqi 
any  province,  town  or  Juntas  and  without  notice  to  those  which  are  said  to  ha 
represented  by  the  substitutes  of  Spain  and  the  Indies,  the  deputies  estab- 
lished and  they  themselves  sanctioned  and  published  in  1812. 

This  first  attempt  against  the  prerogatives  of  the  throne,  abusing  the  name 
of  the  nation,  was  the  foundation  of  much  that  followed ;  and  in  spite  of  the 
repugnance  of  many  of  the  deputies  and  sometimes  of  a  majority  of  them^ 
what  were  called  fundamental  laws  were  brought  forward  and  adopted  by  the 
means  of  the  clamor,  threats  and  violence  of  those  who  were  present  in  the 
galleries  of  the  Cortes,  by  which  they  were  overawed  and  terrified ;  and  that 
which  was  truly  the  work  of  a  faction  has  been  dressed  up  as  the  spurious 
representation  of  public  sentiment,  and  as  such  obtained  currency  with  those 
not  seditiously  inclined,  so  that  in  Cadiz,  and  afterwards  at  Madrid,  they 
occasioned  much  trouble  in  those  good  cities. 

These  acts  were  so  notorious,  that  scarcely  any  one  is  ignorant  of  them ; 
and  the  very  journals  of  the  Cortes  afford  secret  testimony  of  them  all. 
A  mode  of  making  laws  so  foreign  to  the  practice  of  the  Spanish  nation,  gave 
rise  to  the  alteration  of  those  good  laws  under  which  at  other  times  the  na- 
tion  had  been  respected  and  happy. — In  a  word,  almost  the  entire  form  of 
the  ancient  constitution  of  the  mcmarchy  has  been  changed,  and  copying  the 
revolutionary  and  democratic  principles  of  the  French  Constitution  of  1791, 
and  omitting  from  the  same  what  was  assumed  in  the  beginning  of  the  con- 
stitution which  was  framed  at  Cadis,  they  have  sanctioned  not  the  fundamen- 
mental  laws  of  a  moderate  monarchy,  but  those  of  a  popular  government^ 
with  a  chief  or  magistrate,  a  mere  executive  delegate,  but  no  king,  althou^ 
the  title  is  preserved  in  order  to  deceive  and  mislead  the  inconsiderate,  and 
the  nation  at  large.  The  same  want  of  freedom  characterised  the  signing  and 
swearing  to  this  new  Constitution,  and  it  is  evidence  to  all,  not  only  what  oc- 
curred in  relation  to  the  respectable  bishop  of  Orense,  but  also  the  punishment 
threatened  those  who  did  not  sign  and  swear  to  it.  And  in  order  to  prepare 
the  minds  of  men  for  these  strange  innovations,  especially  those  relating  to  mj 
royal  person,  and  the  prerogatives  of  the  throne,  they  undertake,  by  means  of 
the  public  papers,  in  some  of  which,  some  of  the  deputies  of  the  Cortes  were 
themselves  interested,  abusing  the  very  liberty  of  the  press  established  bj 
themselves,  to  render  odious  the  royal  power^  ^ving  to  all  the  rights  of  ma- 
jesty, the  name  of  despotism,  treating  as  synonymous  tbose  of  king  and  detpat^ 
and  speaking  of  kings  as  tyrants ;  at  the  same  time,  cruelly  persecuting 
whomsoever  had  the  firmness  to  contradict  or  dissent  from  this  course,  re- 
garding it  as  revolutionary  and  seditious ;  and  this  democracy  prevailed  ia 
everything,  and  taking  the  title  of  royal  firom  the  army,  navy,  and  all  those 
establishments  which  for  a  long  time  had  enjoyed  that  titie,  and  instituting 
that  of  national,  in  order  to  flatter  the  people  who,  in  spite  of  eo  many  per- 
yexae  acts,  possessed  with  their  national  lojraliy  those  sound  opbions 
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always  marked  their  character.  In  relation  to  all  this,  when  I  happily  en- 
tered the  kingdonii  by  enquiry  I  received  a  faithful  account  and  fall  inform 
mation,  partly  by  my  own  observation,  and  partly  through  the  public  press  of 
the  same,  from  which,  up  to  that  time  had  been  boldly  scattered  abroad,  the 
gross  and  infamous  matter  in  relation  to  my  coming  and  my  character, 
which,  even  with  respect  to  any  other  person,  would  be  a  very  grave  offence 
and  worthy  of  the  severest  notice  and  chastisement.  These  acts,  so  unex- 
pected, filled  my  heart  with  bitterness,  which  was  only  in  part  alleviated  by 
the  demonstrations  of  affection  from  all  those  who  hoped  for  my  return,  in  or* 
der  that  by  my  presence  they  might  put  an  end  to  those  evils,  and  that  oppres- 
sion which  those  had  suffered,  who  had  cherished  the  remembrance  of  my  per-, 
son,  and  sighed  for  the  true  felicity  of  their  country. 

I  promise  and  swear  to  you,  true  and  loyal  Spaniards  at  the  same  time 
that  I  compassionate  the  evils  which  you  have  suffered,  that  jou  shall  not  be 
defrauded  of  your  noble  expectations.  Your  Sovereign  desires  to  be  such 
for  you  and  glories  in  being  such  over  an  heroic  nation  which  by  its  immortal 
deeds  has  gained  for  itself  the  admiration  of  all,  and  preserved  its  liberty 
and  honor. 

I  abhor  and  detest  despotism  ;  neither  the  light  nor  the  cultivation  of  the 
nations  of  Europe  will  now  suffer  it ;  n(Mr  in  Spain  were  there  king?  ever 
despots  ;  nor  have  the  wholesome  laws  and  constitutions  of  the  kingdom  ever 
authorized  it,  although  unhappily,  from  time  to  time  there  have  been  some 
abuses  of  power,  as  in  all  other  places  and  in  every  thing  that  pertains  to 
man,  and  which  no  possible  constitution  can  wholly  prevent ;  nor  were 
these  abuses  in  relation  to  the  nation  at  large,  but  in  relation  to  persons  and 
property  connected  with  unfortunate,  but  rarely  witnessed  circumstanees, 
which  gave  the  opportunity  and  occasion  for  them. — ^Nevertheless,  in  order 
as  far  as  is  given  to  human  foresight  to  prevent  these  abuses,  that  is,  by  pre- 
' serving  what  is  due  to  the  dignity  and  rights  of  the  crown,  since  those  which 
pertain  to  it  and  those  which  belong  to  the  people  are  equally  inviolable  ;  I 
will  treat  with  the  representatives  of  Spain  and  the  Indies,  and  in  a  Cortes 
lawfully  assembled,  composed  *of  both,  and  the  more  readily,  because  order 
being  re-established  and  those  salutary  usages  under  which  the  nation  has 
lived  ^nd  which  with  their  consent  the  kings,  my  august  predecessors  estab- 
lished, they  may  the  more  readily  be  united  ;  they  shall  be  firmly  and  law- 
,  fully  established  so  far  as  may  be  promotive  of  the  good  jof  my  kingdoms,  in 
order  that  my  vassals  may  live  prosperously  and  happily  with  one  religicm 
and  empire,  firmly  united  by  an  indissoluble  bond,  in  which,  and  in  which 
alone  consists  the  temporal  happiness  of  a  king  and  a  kingdom,  which  has, 
by  distinction,  the  titie  of  Cathdic ;  and  henceforth  I  shall  take  in  hand 
the  preparation  and  regulation  of  what  shall  appear  best  for  the  re-union  of 
these  Cortes  through  which  I  hope  may  be  secured  the  baas  of  the  pros- 
perity of  my  subjects  in  both  hemispheres. 
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Libeftj  and  security,  individual  and  royal,  shall  be  firmlj  secured  by  the 
means  of  laws  which,  guaranteeing  public  tranquility  and  order,  leave  to  all 
that  salutary  liberty,  in  the  undisturbed  enjoyment  of  which,  distinguishing  a 
moderate  govemnient  from  an  arbitrary  and  despotic  one,  those  citizens 
who  are  its  subjects  ought  to  live.  In  the  possession  of  thu  true  liberty,  all 
shall,  at  all  times,  enjoy  the  communications  by  the  Press,  of  their  thoughts 
and  feelings,  that  is,  within  those  limits  which  sound  reason,  sovereign  and 
independent,  prescribes  to  all,  that  it  do  not  degenerate  into  licentiousness ; 
since  the  respect  which  is  due  to  religion  and  government,  and  that  which  men 
mutually  owe  to  each  other  for  their  own  protection,  cannot  in  any  civilized 
government  reasonably  permit  that  it  shall  be  trampled  upon  and  destroyed 
with  impunity. 

All  suspicion  of  the  dissipation  of  the  revenues  of  state  shall  be  removed, 
by  a  separation  in  the  treasury  of  that  which  may  be  assigned  for  those  ex- 
penses which  may  be  required  from  respect  to  my  royal  person  and  family  and 
that  of  the  nation  which  I  have  the  glory  to  command,  from  the  revenues 
which  by  the  assent  of  the  kingdom,  is  imposed  and  assigned  for  the  main- 
tenance of  the  state  in  all  the  branches  of  its  administration.  And  those 
laws  which  may  from  time  to  time  form  the  rule  of  conduct  for  my  subjects 
shall  be  established  with  the  assent  of  the  Cortes.  In  order  that  this  basis 
may  serve  as  a  sure  presage  of  my  royal  intentions  in  the  government  of 
which  I  undertake  the  charge,  and  that  I  may  be  known  to  all  not  as  a  ddS- 
pot,  or  tyrant,  but  as  a  king  and  a  father  of  his  vassals.  Therefore  having 
learned  by  the  unanimous  information  received  from  persons  respectable  for 
their  zeal  and  knowledge  and  in  relation  to  the  matters  herein  contained, 
having  received  representations  from  various  parts  of  the  kingdom,  in  which 
are  expressed  the  repugnance  and  disgust  with  which  as  well  the  constitution, 
formed  by  the  general  and  extraordinary  Cortes  as  the  other  political  estab- 
lishments recently  introduced  are  regarded  in  the  provinces ;  the  evil  and 
prejudicial  results  which  have  followed  from  these  and  which  would  be  aug- 
mented if  I  should  add  .the  authority  of  my  consent,  and  should  swear  to 
support  that  constitution : — ^In  conformity  with  such  decided  and  general 
demonstrations  of  the  wishes  of  my  people,  and  because  the  same  are  just 
and  well  founded,  I  declare  that  my  royal  purpose  is  not  only  not  to  swear 
or  accede  to  the  said  constitution  or  to  any  decree  of  the  general  and  extra- 
ordinary Cortes,  or  the  ordinary  Cortes  already  issued,  that  is,  such  as  deprive 
me  of  the  rights  and  prerogatives  of  my  sovereignty,  established  by  the  con- 
stitution and  the  laws  under  which  the  nation  has  for  a  long  time  continued ; 
but  to  declare  that  constitution  and  those  decrees  now  and  at  all  times  void 
and  of  no  force  or  effect,  in  the  same  manner  as  if  such  acts  had  never  been 
passed^  and  that  the  same  be  abrogated,  and  with  no  obligation  on  the  part  of 
my  people  or  subjects  of  whatsoever  class  or  condition,  to  comply  with  or  ob? 
serve  them. 
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And  as  he  who  should  desire  to  sustain  them  and  to  contradict  this  mj 
royal  declaration,  issued  with  the  assent  and  approbation  aforesaid,  will  assail 
ifae^prerogatiyes  of  my  sovereignty  and  the  happiness  of  the  nation,  and  oc- 
casion restlessness  and  disturbance  in  my  kingdoms,  I  declare  guilty  of  high 
treason  any  person  who  shall  dare  or  attempt  any  such  thing,  and  for  such 
irffence  there  shall  be  imposed  the  penalty  of  death,  whether  the  offence  be 
committed  by  acts  or  by  writing,  or  verbally  moving  or  inciting,  or  m  any 
other  manner,  exhorting  or  persuading  the  obeying  and  observing  said  consti- 
tution  and  decrees :  and  in  order  that  tbere  may  be  no  interruption  in  the 
administration  ol  justice  in  the  interval  before  the  restoration  of  order,  and 
of  the  observance  in  the  kingdom  of  the  system  prevailing  before  the  recent 
innovations,  in  relation  to  which,  without  loss  of  time,  there  will  be  suitable 
provision :  it  is  my  will  that  until  such  time,  the  oidinary  justices  in  the 
towns  which  are  found  in  office,  the  judges  de  letrM  [Ij  wherever  they  may 
reside,  and  the  audiencies,  intendants  and  other  tribunals  of  justice  in  the 
exercise  of  their  judicials  powers  ;  and  in  relation  to  political  and  adminis- 
trative matters  the  ayuntamientos  of  the  towns  shall  remsdn  as  at  present, 
and  in  the  interim  whatever  is  proper  to  be  preserved  shall  remain,  and  until 
the  Cortes,  which  I  shall  convene,  shall,  having  examined  into  the  matter 
and  the  permanent  arrangement  in  this  branch  of  the  government  of  the 
kingdom,  shall  be  established.  And  from  the  day  on  which  this,  my  decree 
is  published  and  shall  be  communicated  to  the  President  for  the  time  being 
of  (he  Cortes,  then  actually  holding  their  sessions,  they  shall  discontinue 
their  sessions,  and  their  acts,  and  those  of  their  predecessors,  and  such  reo* 
ords  as  there  may  be  in  their  archives  and  those  of  their  secretary,  or  under 
the  control  of  any  other  person  whatever,  shall  be  taken  by  the  person  charg- 
ed with  the  execution  of  this  my  royal  decree,  and  be  deposited  for  the  pre- 
sent in  the  office  of  the  ayuntamientos  of  the  city  of  Madrid,  shutting  up  and 
sealing  the  room  where  they  shall  be  deposited ;  the  books  of  their  library 
shall  be  passed  over  to  the  royal  library  :  and  I  also  declare  to  be  high  trea- 
son any  act  whatever,  tending  to  the  hindrance  of  the  execution  of  this  part 
of  my  royal  decree,  in  whatever  manner  committed,  and  as  such  shall  be 
subject  to  the  penalty  of  death.  And  from  that  day  the  proceedings  in  any 
cause  whatever,  pending  in  any  of  the  courts  of  justice  of  the  kingdom  for 
the  infraction  of  the  constitution,  shall  cease,  and  all  persons  who  are  im- 
prisoned or  in  any  manner  arrested  and  not  detuned  for  any  just  cause 
known  to  the  laws,  shall  be  immediately  set  at  liberty.  Such  is  my  will  for 
the  attainment  in  like  manner  of  whatever  pertains  to  the  well  being  and 
happiness  of  the  nation. — ^Dated  at  Valencia  on  the  4th  May,  1814. — I  the 
King. — 

[I]  Jutz  de  Utras  or  juez  letrado,  a  judge  who  has  the  title  of  licentiate  in  the  law  or  of  coan- 
sellor  at  law»  (abogado)  and  adminiatera  justice  alone  without  the  aid  of  an  a9e$or  ft  lawyer 
q>poiatad  to  aanrt  the  ordinary  judge,  wiUi  advice  in  the  oondnct  of  law  proceedtnga, 
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As  Secretary  ot  iite  E.bg  in  relation  to  decrees  and  hereto  apecially  au- 
tfaorixed. 

PEDRO  DE  MACANAZ.     . 


ROYAL   DECREE, 

Of  His  Majesty,  re-establish  rag  the  Chamber  ofthi  Indies  -(Camara  do  Indias,)  with  the  powers 
it  possessed  in  May  1808,  being  composed,  for  the  present,  of  the  officers  [ministros]  here* 
in  described. 

By  my  royal  decree  of  this  date,  [see  the  following,]  I  have  resolved  to 
re-establish  the  royal  and  supreme  council  of  the  Indies,  granting  to  it 
for  the  present  the  powers  which  it  had  .on  the  Ist  May,  1808,  and  with  the 
number  of  officers  expressed  in  the  nominations  which  accompany  the  same, 
confirming  and  ratifying,  for  the  future,  its  last  organization,  which  limits  to 
five  the  number  of  members  entitled  to  wear  sword  and  robes,  and  to  four- 
teen those  wearing  robes,  independently  of  the  attorneys  [fiscales,]  also 
wearing  robes  [togados.]  And  whereas  the  good  government,  ecclesiasti- 
cal as  well  as  temporal  of  those  dominions,  requires  that  the  chamber  of  the 
Indies,  as  anciently  established,  and  with  the  enjoyment  of  equal  dignity 
with  that  of  Castile,  should  resume  the  exercise  of  its  authority,  with, 
out  alteration  of  its  former  powers ;  I  also  have  resolved  to  re-establish, 
as  I  hereby  do  re-establish,  and  confirm,  the  same.  It  shall  consist,  for  the 
present,  of  the  president  and  five  ministers,  three  wearing  robes,  [togados,] 
and  two  wearing  robes  and  swords,  [de  capa  y  espada,]  who  are  designated 
in  a  list  signed  by  my  royal  hand  :  but,  when  it  shall  have  been  reduced  to 
the  number  required  by  the  aforesaid  organization,  it  shall  only  consist  of 
the  president,  a  minister  wearing  sword  and  robes,  and  three  togados.  You 
shall  take  notice  of  the  above,  and  communicate  the  same  to  all  whom  it 
may  concern. 

Madrid,  2d  Jvly,  1814.— Signed  with  the  royal  hand  of  H.  M. 
To  Don  Miguel  Labdizabal  t  Uribb. 


ROYAL    DECREE, 

He-establishing  the  Sapreme  Conocil  of  the  Indies,  with  the  same  powers  as  it  existed  in  the 
year  1808,  declaring  the  number  of  ministers  of  which  it  is  to  consist 

The  torrent  of  evils  which  afflict  many  of  the  provinces  of  my  dominions 
in  America  ;  the  general  subversion  of  the  public  administration  prevailing 
in  others,  and  the  disorder  and  confusion  introduced  even  in  the  administra* 
Hon  of  justice  itself,  called  for  my  royal  attention  from  the  moment  that,  re- 
stored, through  a  special  favour  of  Divine  Providence,  to  the  throne,  I  re- 
sumed the  government  of  my  kingdoms.    The  desire  of  restoring  peace  and 
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happiness  among  mj  beloved  vassals  in  those  countries  has  induced  me  to  re- 
flect seriously  and  maturely  upon  the  means  of  attaining  that  object ;  and,  af- 
ter a  long  examioation,  it  has  occurred  to  me  that  one  of  the  most  expedient 
was  the  re-establishment  of  the  supreme  council  of  the  Indies.  That  tribunal 
which  in  all  times  has  professed  love  and  fidelity  for  the  kings,  my  ancestors, 
has  always  been  distinguished  for  the  zeal  and  correctness  with  which  it  has  dis- 
charged the  many  and  important  trusts  committed  to  it ;  whereby  it  has  not  on- 
ly deserved  their  confidence,  and  been  raised  to  equal  honours  and  privileges 
with  royal  council,  but  also  that  of  the  natives  and  inhabitants  of  those  coun- 
tries who  felt  how  much  they  were  indebted  to  that  body,  created  for  their 
benefit  and  protection,  almost  at  the  time  of  the  discovery  of  that  immense 
section  of  the  globe.  Wherefore,  moved  by  these  considerations,  and  sen- 
sible of  the  importance  to  the  good  government  of  those  dominions,  that  the 
ministers  in  whom  I  repose  my  confidence  should  possess  the  peculiar  abilities 
and  information  which  their  administration  requires,  I  have  resolved  to  re- 
establish the  aforesaid  council,  which,  for  the  present,  shall  continue  invested 
with  the  same  powers  it  possessed  on  the  1st  May,  1808.  It  will  consist,  as 
as  formerly,  of  three  permanent  chambers,  (^salas,)  viz.  two  of  government 
and  one  of  justice,  which  shall  be  composed  of  the  ministers  named  in  the 
list  signed  with  my  hand.  And  whereas  it  is  not  expedient  that  the  number 
of  places  be  increased,  which  was  fixed  to  five  ministers  with  sword  and  robes, 
by  royal  decrees  of  13th  of  March,  1760^  and  25th  August,  1785,  and  to 
fourteen  ministers,  iogados^  two  attorneys,  [fiscales,]  also  toyados,  two  sec- 
retaries, and  one  accountant,  established  by  the  decrees  of  29th  July,  1773, 
26th  February,  1776,  and  6th  June  and  11th  March  following :  it  is  my 
will  that  these  decrees  be  observed  by  completing  the  number  of  ministers  of 
that  class,  and  suppressing  those  who  exceed  the  number  of  ministers  of  the 
other  class,  as  the  same  shall  become  vacant ;  and  that  there  be  always 
among  them  some  ministers  who  shall  be  natives  of  the  Indies.  As  soon  as 
the  council  shall  have  entered  upon  the  exercise  of  its  functions,  they  shall 
inquire  into  the  changes  which,  in  those  extensive  and  valuable  .dominions, 
have  originated  from  the  great  and  extraordinary  occurrences  which  have 
taken  place  in  the  mother  country,  and  shall  propose  to  me  whatever  they 
may  think  expedient  for  the  restoration  of  order  therein,  and  for  the  promo* 
tion  of  their  welfare  and  prosperity.  You  will  take  notice  of  the  above,  and 
communicate  the  same  to  all  whom  it  may  concern. 

Madrid  2d  July^  1814, — Signed  with  the  royal  hand  of  H.  M. 
To  Don  Miguel  Lardizabal  t  Uribe. 

Names  of  the  ministers  who  are  to  compose  the  three  chambers  [salas]  of 
my  royal  and  supreme  council  of  the  Indies,  saving  the  ri^t  of  seniority  ap- 
pertaining to  each.     [Names  inserted  and  signed  by  the  king.] 
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ROYAL   DECREE 

Of  the  29tb  Jnne,  1821,  concerning  the  Protection  of  the  Mining  Interest. 

Hicienda  de  Ultramar. 

The  king  has  been  pleased  to  direct  to  me  the  following  royal  decree.    Don 

Ferdinand,  &;c. 

The  Cortes  having  complied  with  all  the  formalities  prescribed  by  the  con- 
stitution, have  decreed  as  follows : 

Article  1.  The  duties  called  the  "fifth,"  the  "one  per  cent"  and  the 
"  seniorage,"  (quintos,  uno  per  ciento,  y  Senorage)  are  abolished. 

Art.  2.  Instead  of  these  is  substituted  a  sole  contribution  of  three  per 
cent  upon  silver  and  the  same  upon  gold,  which  shall  be  paid  in  the  same 
form  as  has  been  pursued  in  relation  to  the  "  fifth." 

Art.  3.  Miners  and  persons  interested  in  mining  shall  be  subject  to  pay 
no  other  contribution  except  that  of  the  mining  fund  of  the  tribunal  general 
of  the  mines,  when  engaged  in  no  other  kind  of  industry,  and  concerned  in 
no  other  kind  of  business  :  provided  this  is  not  to  be  understood  as  applica- 
ble to  those  general  and  municipal  contributions,  to  which  all  other  classes  of 
citizens  are  subject. 

Art.  4.  There  shall  not  be  collected  for  coinage  more  than  the  actual  ex- 
pense of  the  operation,  reducing  the  two  reals  which  are  now  paid  to  what 
in  the  result  shall  be  the  true  cost.  In  order  to  the  adopting  of  a  rule  on 
the  subject,  the  mean  expense  of  five  years  shall  be  taken,  and  this  shall 
furnish  the  rate  for  the  collections  for  the  succeeding  five  years,  this  appor- 
tionment being  renewed  every  five  years.  In  case  of  a  new  coinage  of 
money  being  established,  an  estimate  of  expense  shall  be  formed  which  shall 
govern  for  the  first  year,  correcting  it  at  the  end  of  the  year  by  the  results 
furnished  by  the  accounts,  and  being  governed  by  this  corrected  estimate 
until  at  the  end  of  the  first  five  years,  they  may  adopt  the  mean  expense 
during  that  time.  To  depositors  there  shall  be  returned  in  money  the  value 
of  their  metals  in  numerical  order,  without  any  other  precedence  or  prefer- 
ence the  one  to  the  other,  and  with  no  unnecessary  delay. 

Art.  5.  The  collection  of  eight  maravadis  per  marc  of  silver  which  has 
been  paid  as  the  expense  of  refining,  and  of  twenty  six  maravadis  imposed 
upon  the  same  quantity  of  mixed  bullion,  which  is  introduced  under  the  name 
of  the  waste  of  silver,  shall  cease. 

Art.  6.  The  increase  of  silver,  according  to  the  laws  governing  it  which 
results  from  the  refining,  and  that  which  results  from  the  reduction  at  the 
foundry  from  the  loss  of  gold  and  silver,  in  order  to  alloy  and  reduce  them 
to  ingots,  deducting  the  expense  of  the  operation,  also  the  product  arising 
from  the  deficiency  in  weight  or  quality  of  the  money,  shall  be  passed  over 
to  the  foundation  fund  of  the  body  of  the  miners,  and  the  income  of  gold  and 
the  actual  waste  of  silver  in  the  smelting  house  should  be  deducted  from  the 
cost  of  the  operation. 
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}  Art.  7.  There  shall  not  be  charged  for  expenses  at  the  smelting  house 

more  than  two  reals  of  .silver  per  marc,  which  is  now  what  the  operation 

costs,  making  the  redaction  indicated  in  the  previoos  article,  insuring  to  the 

depositors  all  the  gold  which  their  deposits  of  bullion  contain.     When  by  an 

improved  process  the  cost  shall  be  reduced,  there  shall  be  returned  in  the 

[  same  proportion  to  the  depositors  the  payments  made  by  them  on  that  ac- 

count, securing  to  them  the  gold  in  the  same  proportion,  and  being  ready  to 

^  effect  the  arrangement  either  personally,  or  in  such  manner  as  may  be  most 

convenient. 

^  Art.  8.  All  that  has  been  stated  in  relation  to  silver  is  applicable  to  gold, 

theie  being  collected  in  the  same  manner  for  coinage  one  marc  of  silver  as 
of  gold,  dispensing  with  the  duty  called  ^^  bocado,"  and  reducing  that  on  the 

f  assay  to  the  cost  of  the  operation,  as  in  the  case  of  silver. 

Art.  9.  Havmg  once  made  and  verified  the  payment  into  the  national 
treasury  of  the  duty  of  three  per  cent  upon  silver  and  the  same  upon  gold, 
and  the  seals  which  verify  the  payment  having  been  placed  on  the  bars  and 
wedges  of  those  metals,  the  owners  are  at  liberty  to  sell  them  or  apply  them 
to  such  uses  as  they  please,  without  any  limitation  fixing  the  price. 

Abt.  10.  The  royal  orders  of  I3th  January,  1783— 12th  November, 
1791,  and  6th  December,  1796  relating  to  freedom  from  duty  granted  as  to 
articles  of  consumption  at  the  mines,  as  well  as  the  order  of  the  Cortes  of 
the  ISth  January,  1812  in  respect  to  salt,  shall  be  punctually  observed. 

Art.  11.  All  duties  established  durbg  the  revolution,  as  well  upon  a^ 
tides  of  consumption  at  the  mines  as  upon  the  metals  in  mass,  and  coined 
under  whatever  name  they  may  be  called,  are  abolished. 

Art.  12.  The  government  will  be  careful  to  remit  the  largest  possible 
quantity  of  quicksilver,  consigning  it  to  the  deputations  of  the  nuners,  in 
order  that  they  may  make  distribution  among  the  miners,  and  that  from  time 
to  time  there  be  a  sufficient  amount  sent  to  supply  the  wants  of  the  same, 
providing  in  Mexico  a  sufficient  deposit,  in  order  that  they  may  never  be  in 
want  of  the  material  necessary  for  their  work. 

Art.  13.  From  time  to  time  the  offices  of  skill  connected  vfith  the  mints 
and  the  smelting  house  and  those  connected  with  the  assay  at  the  mints 
either  in  or  without  the  Capital,  shall  be  filled  exclusively  by  persons  who 
have  the  acquaintance  with  physical  science,  chemistry  and  mineralogy,  ne- 
cessary to  discharge  the  duties,  undergoing  a  private  examination  by  persons 
skilled  in  those  sciences,  and  as  to  those  which  are  on  the  list  in  the  sud  es- 
tablishments, the  alumni  of  the  seminary  of  the  mines  shall  be  preferred  in 
the  priority  of  admission. 

These  provisions  are  to  be  understood  as  solely  applicable  to  Korth 
America. 

Madrid  8tii  June,  1821.— Wherefore,  we  command,  &c.— At  the  Palace 
oii  the  29th  June,  1821. 
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EXTRACTS 


raoM 


President  Taylor's  Annual  JXIessas^e  to  Gonirrcssy  December 

4tb,  1§40. 

I  also  recommend  that  commissions  be  organized  bj  Congress  to  examine 
and  decide  upon  the  validity  of  the  present  subsisting  land  tides  in  Califor- 
nia and  New  Mexico ;  and  that  provision  be  made  for  the  establishment  of 
ofiSces  of  surveyor  general  in  New  Mexico,  Califorma,  and  Oregon,  and  for 
the  surveying  and  bringing  into  market  the  public  lands  in  those  territories. 
Those  lands,  remote  in  position  and  difficult  of  access,  ought  to  be  disposed 
of  on  terms  liberal  to  all,  but  especially  favorable  to  the  early  emigrants. 

In  order  that  the  situation  and  character  of  the  principal  mineral  deposites 
in  California  may  be  ascertained,  I  recommend  that  a  geological  and  miner- 
alogical  exploration  be  connected  with  the  linear  surveys,  and  that  the  miner- 
al lands  be  divided  into  small  lots  suitable  for  mining,  and  be  disposed  of,  by 
sale  or  lease,  so  as  to  give  our  citizens  an  opportunity  of  procuring  a  perma- 
nent right  of  property  in  the  soil.  This  would  seem  to  be  as  important  to 
the  success  of  mining  as  of  agricultural  pursuits. 

The  great  mineral  wealth  of  California,  and  the  advantages  which  its  ports 
and  harbors,  and  those  of  Oregon  afford  to  commerce,  especially  with  the 
islands  of  the  Pacific  and  Indian  oceans,  and  the  populous  regions  of  Eastern 
Asia,  make  it  certain  that  there  will  arise  in  a  few  years  large  and  prosper- 
ous communities  on  our  western  coast.  It  therefore  becomes  important  that 
a  line  of  communication,  the  best  and  most  expeditious  which  the  nature  of  the 
country  will  admit,  shoyild  be  opened  within  the  territory  of  the  United 
States,  from  the  navigable  waters  of  the  Atlantic  on  the  gulf  of  Mexico  to 
the  Pacific.  Opinion,  as  elicited  and  expressed  by  two  large  and  respecta- 
ble conventions,  lately  assembled  at  St.  Louis  and  Memphis,  points  to  a  rail- 
road as  that  which,  if  practicable,  will  best  meet  the  wishes  and  wants  of  the 
country.  But  while  thi8,Uf  in  successful  operation,  would  be  a  work  of  great 
national  importance,  and  of  a  value  to  the  country  which  it  wouldbe  difficult 
to  estimate,  it  ought  also  to  be  regarded  as  an  undertaking  of  vast  magni- 
tude and  expense,  and  one  which  must,  if  it  be  indeed  practicable  encounter 
many  difficulties  in  its  construction  and  use.  Therefore,  to  avoid  failure  and 
disappointment,  to  enable  Congress  to  judge  whether,  in  the  condition  of  the 
country  through  which  it  must  pass,  the  work  be  feasible  ;  and,  if  it  be 
found  so  whether  it  should  be  undertaken  as  a  national  improvement  or  left 
to  individual  enterprise  ;  and,  in  the  latter  alternative,  what  aid,  if  any,  ought 
to  be  extended  to  it  by  the  government,  I  recommend,  as  a  preliminary  meas- 
ure, a  careful  reconnoissance  of  the  several  proposed  routes  by  a  scientific 
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corps,  and  a  report  as  to  the  practicability  of  making  such  a  road,  with  an 
estimate  of  the  cost  of  its  construction  and  support.  For  further  views  on 
these  and  other  matters  connected  with  the  duties  of  the  Home  Department, 
I  refer  you  to  the  report  of  the  secretary  of  the  Interior. 


EXTRACTS 

From  tlie  Report  of  Hon.  Tlioinas  Ewlnjry  Secretanr  of  Cbe 

Interior,  Dec.  3,  1§49. 

PUBLIC  LANDS  IN   OKEGON,   CALIFORNIA,   AND   NEW  MEXICO. 

No  provision  has  yet  been  made  to  extend  the  laws  for  the  disposition  of 
the  public  lands  into  the  territories  of  Oregon,  California,  and  New  Mexico. 
The  public  interest  would  seem  to  require  that  this  should  be  done  at  an  ear- 
ly day.  To  carry  it  into  efiect  the  negotiation  of  treaties  with  the  Indian 
tribes  who  claim  title  to  the  lands,  the  creation  of  the  office  of  surveyor  gen- 
eral in  each  of  those  territories,  and  the  establishment  of  land  offices  in  con- 
venient districts,  will  be  necessary,  accompanied  with  the  usual  appropria- 
tions for  surveys.  •  •  •  •  •  •  • 

In  California  such  commission  m\\  be  more  especially  necessary.  Many 
of  the  older  grants  in  that  territory,  of  considerable  extent,  have  been  re- 
sumed by  the  sovereign  authority,  and  are  now  held  under  new  grants  which 
requure  examination.  Many  important  and  commanding  points  are  claimed 
under  very  recent  grants  of  a  questionable  character ;  and  but  a  part  of  the 
public  records  were,  at  the  time  of  our  last  advices,  in  the  possession  or 
within  the  knowledge  of  the  proper  authorities.  There  is,  however,  a  large 
amount  of  land  in  this  territory,  held  by  grants  of  unquestionable  validity, 
and  some  of  them,  especially  those  granted  for  pasturage,  are  large,  covering 
many  square  leagues  in  extent.  A  considerable  amount  also  is  held  by  in- 
choate titles,  regular  and  fair  in  their  inception,  but  which  have  not  been 
perfected.  These  titles,  where  comnaenced  in  good  faith,  by  concession  from 
the  Spanish  or  Mexican  authorities,  ought  to  be  favorably  regarded,  espe- 
cially if  followed  by  possession.  In  no  case  should  the  occupant  of  the  soil 
Buffer  bjury  by  the  transfer  of  the  sovereignty  to  the  United  States.  This 
consideration  has  induced  Congress  to  confirm  inceptive  grants,  even  where 
the  conditions  were  not  falfilled,  in  all  cases  where  it  could  reasonably  be  sup- 
posed that  the  government  which  made  the  grant  would  have  waived  or  al- 
lowed further  time  for  their  performance. 

This  liberal  consideration  ought  not,  however,  to  be  extended  to  doubtful 
grants  of  positions  on  the  bays,  islands,  and  headlands,  which,  when  acquir- 
ed, were  known  to  be  necessary  to  the  United  States  as  sites  for  forts,  light- 
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houses,  or  other  objects  of  a  national  character.  It  is  understood  that  ti- 
tles of  some  kind,  generally  not  valid  'without  the  confirmation  of  Congress, 
have  been  procured,  and  are  claimed,  to  some  of  those  points,  which,  if  con- 
firmed to  and  made  the  property  of  individuals,  must  be  purchased  back  at 
a  very  large  price.  The  right  of  the  United  States  to  such  sites,  where  val- 
id, ought  to  be  at  once  asserted ;  and  every  spot  necessary  to  the  use  of 
the  government  should  be  selected  and  separated  from  the  general  mass  of 
public  lands,  and  reserved  from  sale,  and  from  the  operation  of  the  pre-emp- 
tion laws,  as  they  shall  be  extended  to  that  territory. 

MINERAL  LANDS  IN  CALIFORNIA. 

It  is  understood  that  a  few  of  the  larger  grants  cover,  to  some  extent,  the 
mines  of  gold  and  quicksilver. 

By  the  laws  of  Spain  these  mines  did  not  pass  by  a  grant  of  the  land, 
but  remained  in  the  crown,  subject  to  be  disposed  of  according  to  such  ordi- 
nances and  regulations  as  might  be  from  time  to  time  adopted.  Any  indi- 
vidual might  enter  upon  the  lands  of  another  to  search  St  ores  of  the 
precious  metals  ;  and  having  discovered  a  mine,  he  might  register  and  thus 
acquire  the  right  to  work  it  on  paying  to  the  owner  the  damage  done  to  the 
surface,  and  to  the  crown  whose  property  it  was,  a  fifth  or  tenth,  according 
to  the  quality  of  the  mine.  If  the  finder  neglect  to  work,  or  worked  it 
imperfectly,  it  might  be  denounced  by  any  other  person,  whereby  ho  would 
become  entitled. 

This  right  to  the  mines  of  precious  metals,  which  by  the  laws  of  Spain, 
'remained  in  the  crown,  is  believed  to  have  been  also  retained  by  Mexico 
while  she  was  sovereign  of  the  Territory,  and  to  have  passed  by  her  transfer 
to  the  United  States.  It  is  a  right  of  the  sovereign  in  the  soil  as  perfect  as  • 
if  it  had  been  expressly  reserved  in  the  body  of  the  grant ;  and  it  will  rest 
with  Congress  to  determine  whether,  in  those  cases  where  lands  duly  granted 
contain  gold,  this  right  shall  be  asserted  or  relinquished.  If  relinquished, 
it  will  require  an  express  law  to  efiect  the  object ;  and  if  retained,  legislation 
will  be  necessary  to  provide  a  mode  by  which  it  shall  be  exercised.  For  it 
is  to  be  observed  that  the  regulation  permitting  the  acquisition  of  a  right  in 
the  mines  by  registry  or  by  denouncement  was  simply  a  mode  of  exercising 
by  the  sovereign  the  proprietary  right  which  he  had  in  the  treasure  as  it  lay 
in  and  was  connected  with  the  soil.  Consequently,  whenever  that  right  was 
transferred  by  the  transfer  of  the  eminent  domain,  the  mode  adopted  for  its 
exercise  ceased  to  be  legal,  for  the  same  reason  that  the  Spanish  mode  of 
disposing  of  the  public  lands  in  the  first  instance  ceased  to  be  legal  after  the 
transfer  of  the  sovereignty. 

Thus  it  appears  that  the  deposites  of  gold,  wherever  found  in  the  Territory, 
are  the  property  of  the  United  States.-  Those,  however,  which  are  known  to 
exist  upon  the  lands  of  individuals  are  of  small  comparative  importance,  by  far 
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the  larger  part  being  upon  unclaimed  public  lands.  Still,  our  information 
respecting  them  is  yet  extremely  limited  ;  what  we  know  in  general  is,  that 
thejr  are  of  great  extent  and  extraordinary  productiveness,  even  though 
rudely  wrought.  The  gold  is  found  sometimes  in  masses,  the  largest  of 
which  brought  to  the  mint,  weighed  89  ounces.  They  are  generally  equal 
to  the  standard  of  our  coin  in  purity,  and  their  appearance  that  of  metal 
forced  into  the  fissures  and  cavities  of  tbe  rocks,  in  a  state  of  fusion.  Some, 
however,  are  flattened,  apparently  by  pressure,  and  scratched  as  if  by  attri- 
tion on  a  rough  surface.  One  small  mass  which  was  exhibited  had  about  five 
parts  in  weight  of  gold  to  one  of  quartz,  intimately  blended,  and  both  togeth- 
er bouldered,  so  as  to  form  a  handsome  rounded  pebble,  with  a  surface  of 
about  equal  parts  quartz  and  gold.  A  very  large  proportion  of  the  gold, 
however,  is  obtained  in  small  scales  by  washing  the  earth,  which  is  dug  up 
in  the  beds  of  the  streams,  or  near  their  margin.  A  mass  of  the  crude  earth, 
as  taken  at  random  from  a  placer,  was  tested  by  the  director  of  the  United 
States  mint  at  Philadelphia,  and  found  to  contain  261}  grains  of  gold  (being, 
in  value,  a  fraction  over  $10)  to  100  lbs.  of  earth.  It  cannot,  however,  be 
reasonably  supposed  that  the  average  alluvial  earth  in  the  placers  is  so  high- 
ly auriferous. 

No  existing  law  puts  it  in  the  power  of  the  Executive  to  regulate  these 
mines,  or  protect  them  from  intrusion.  Hence,  in  addition  to  our  own  citi- 
zens, thousands  of  persons,  of  all  nations  and  languages,  flock  in  and  gather 
gold,  which  they  carry  away  to  enrich  themselves,  leaving  the  lands  the  less  in 
value  by  what  they  have  abstracted ;  and  they  render  for  it  no  remuneration, 
direct  or  indirect,  to  the  government  or  people  of  the  United  States.  Our 
laws,  so  strict  in  the  preservation  of  public  property  that  they  punish  our  own 
.  citizens  for  cutting  timber  upon  the  public  lands,  ought  not  to  permit  stran- 
gers, who  are  not,  and  who  never  intend  to  become  citizens,  to  enter  at  plea- 
sure on  these  lands,  and  take  from  them  the  gold,  which  constitutes  nearly 
all  their  value. 

Some  legal  provision  is  necessary  for  the  protection  and  disposition  of 
these  mines,  and  it  is  a  matter  worthy  of  much  consideration  how  they  should 
be  disposed  of  so  as  best  to  promote  the  public  interest  and  encourage  individual 
enterprise.  In  the  division  of  these  lands  regard  should  be  had  to  the  con- 
venience of  working  every  part  of  them  containing  gold,  whether  in  the" al- 
luvion merely  or  in  the  fixed  rocks.  And,  that  such  division  may  be  made  in 
the  best  manner  practicable  to  promote  the  general  interest  and  increase  the 
value  of  the  whole,  a  geological  and  mineralogical  exploration  should  be  con- 
nected with  the  linear  surveys  which  should  be  made  with  the  th^  assistance 
and  lender  the  supervision  of  a  skilful  engineer  of  mines. 
.  The  mining  ordinances  of  Spain  provide  a  mode  of  laying  out  the  mines, 
which  applies  only  to  districts  where  veins  of  ore  occur  in  the  irocks,  and 
where  it  is  to  be  mined  by  following  the  mefaliferous  dike  or  stratum  in  the 
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direction  of  its  dip,  and  along  its  line  of  strike.  But  the  gold  which  is 
found  in  the  alluvion  in  California  is  continuous  over  a  great  extent  of  coun- 
try, and  it  may  be  wrought  upon  any  lot  having  surface  earth  and  access  to 
water.  This  district  may  be,  therefore,  divided  into  small  lots,  with  a  nar . 
row  front  on  the  margin  of  the  streams,  and  extending  back  in  the  form  of  a 
parallelogram.  Where  gold  is  found  in  the  rocks  in  sitUj  the  lots  to  embrace 
it  should  bo  larger,  and  laid  off  according  to  the  Spanish  method  with  regard 
to  dip  and  strike.  But  so  various  are  the  conditions  under  which  the  pre- 
cious metals  may  be  found  by  a  careful  geological  exploration,  that  the  mode 
of  laying  oflf  the  ground  cannot  be  safely  anticipated,  but  must  be  left  to  the 
direction,  en  the  spot,  of  a  skilful  engineer,  whose  services  will  be  indispen- 
sable. 

The  division,  disposition,  and  management  of  these  mines  will  require 
much  detail ;  but  if  placed  on  a  proper  footing,  they  may  be  made  a  source 
of  considerable  revenue.  It  is  due  to  the  nation  at  large  that  this  rich  de- 
posite  of  mineral  wealth  should  be  made  productive,  so  as  to  meet,  in  process 
of  time,  the  heavy  expense  incurred  in  its  acquisition.  It  is  also  due  to  those 
who  become  the  lessees  or  purchasers  of  the  mines  that  they  should  be  fur- 
nished by  the  government  with  such  scientific  aid  and  directions  as  may  en- 
able (hem  to  conduct  their  operations  not  only  to  the  advantage  of  the  treas- 
ury, but  also  with  convenience  and  profit  to  themselves.  This  scientific  aid 
cannot  be  procured  by  individuals,  as  our  people  have  little  experience  in 
mining,  and  there  is  not  in  the  United  States  a  school  of  mines,  or'any  in 
which  mining  is  taught  as  a  separate  science. 

If  the  United  States  sell  the  mineral  lands  for  cash,  and  transfer  at  once 
all  title  to  the  gold  which  they  contain,  but  a  very  small  part  of  their  value 
will  probably  be  realized.  It  would  be  better,  in  my  opinion,  to  transfer  them 
by  sale  or  lease,  reserving  a  part  of  the  gold  collected  as  rent  or  seignorage. 

After  mature  reflection,  I  am  satisfied  that  a  mint  at  some  convenient 
point  will  be  advantageous  to  the  miner,  and  the  best  medium  for  the  col. 
lection  and  tiansmisaion  of  the  gold  reserved.  Gamboa,  a  Spanish  author  of 
much  science  and  practical  observation,  and  at  one  time  president  of  the 
Royal  Academy  of  Mexico,  strongly  recommended  the  establishment  of  a 
mint  in  their  principal  mining  district,  as  a  means  of  collecting  and  transmit- 
ing  the  rents  reserved  by  the  crown,  and  especially  to  give  a  legitimate  cur- 
rency to  the  miners,  that  they  might  not  be  compelled,  from  necessity  to  bar- 
ter their  bullion,  in  violation  of  law.  The  same  reasons  would  apply  here 
with  equal  force. 

When  the  land  is  properly  divided,  it  will,  in  my  opinion,  be  best  to  dis- 
pose of  it,  whether  by  lease  or  sale,  so  as  to  create  an  estate  to  be  held  only 
on  condition  that  the  gold  collected  from  the  mine  shall  be  delivered  into  the 
custody  of  an  officer  of  the  branch  mint.  Out  of  the  gold  so  deposited,  there 
should  be  retained,  for  rent  and  assay,  or  coinage,  a  fixed  per  cent.,  such  as 


414  SPANISH  AND  MEXICAN  LAW. 

may  be  deemed  reasonable,  and  tbe  residue  passed  to  the  credit  of  the  nuner, 
and  paid  to  him  at  his  option  in  coin  or  stamped  ballion,  or  its  value  in  drafts 
on  the  treasury  or  mint  of  the  United  States.  The  gold  in  the  mine,  and 
after  it  is  gathered,  until  brought  into  the  mint,  should  be  and  remain  the 
property  of  the  United  States.  The  barter,  sale,  gift,  or  exportation  of  any 
port'ion  of  it  before  it  shall  have  been  delivered  at  the  mint,  and  so  coined,  or 
assayed  and  stamped,  or  its  concealment,  with  intent  to  avoid  the  payment 
of  rent  or  soignorage,  should  involve  a  forfeiture  of  the  gold  itself,  and  also 
of  the  mine.  The  terms  of  lease  or  sale  should  be  favorable  to  the  miner, 
and  the  law  should  be  st.ingent  to  enforce  the  payment  of  seignorage  and 
rents. 

So  far  as  the  surface  deposits  extend,  I  am  of  opinion  that  leases  will,  for 
yet  a  further  reason,  be  preferable  to  sales  of  the  lands.  If  sold,  they  will 
pass  at  once  into  the  hands  of  large  capitalists ;  if  leased,  industrious  men 
without  capital  may  become  the  proprietors,  as  they  can  work  the  mines  and 
pay  the  rent  out  of  the  proceeds.  But  where  gold  is  found  in  the  rocks  in 
place,  the  case  is  different.  These  must  necessarily  fall  at  once  into  the 
hands  of  large  capitalists  or  joint  stock  companies,  as  they  cannot  be  wrought 
without  a  heavy  investment. 

Some  persons,  whose  opinions  are  entitled  to  much  weight,  apprehend  dif- 
ficulty in  collecting  the  rents,  if  the  mode  of  disposition  which  I  suggest  be 
adopted  ;  but  this,  I  think,  is  without  a  full  consideration  of  the  condition  of 
the  country  and  the  means  of  enforcement.  Gold,  unless  coined  or  stamped 
at  the  mint,  could  not  circulate  in  California  against  a  legal  provision,  and 
subject  to  a  penalty  such  as  is  suggested.  It  could  not  be  carried  across 
the  continent  without  risk  of  loss  or  detection,  which  would  make  the  value 
of  insurance  equal  to  the  rent.  In  any  other  direction  it  must  pass  the  ports 
of  California,  and  be  there  liable  to  detection. 

Since  the  discovery  of  the  mines,  gold  in  California  has  not  ranged  higher 
than  $16  per  ounce  :  its  actual  value  is  a  fraction  over  $18.  The  difference 
between  its  true  value  and  the  highest  price  at  which  it  has  sold,  or  would 
probably  ever  sell,  except  to  houses  transacting  an  open,  regular  and  legal 
business,  is  therefore  one-ninth^  being  more  than  half  the  amount  that  ought 
to  be  reserved  as  rent  or  seignorage. 

If  the  penalty  suggested  above  should  be  provided  for  an  attempted  eva- 
sion, and  the  ordinary  advantages  given  to  the  oflScer  or  other  person  who 
should  detect  the  fraud,  as  in  case  of  smuggling,  it  would  not  bo  the  in- 
terest of  any  one  to  become  a  dealer  in  the  prohibited  article  at  a  small  pro- 
fit and  great  risk  :  nor  would  the  miner  risk  a  sale  at  a  small  advance  of 
price,  to  be  obtained  at  the  hazard  of  a  heavy  forfeiture.  The  absolute  se- 
curity of  the  lawful  business,  the  safety  of  the  fund  when  deposited  in  the 
treasury  of  the  United  States,  and  the  small  profit  and  great  risk  of  attempt- 
ed frauds,  would  be  reasonable  security  against  them. 
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Tbe  property  of  the  UDited  States  in  the  mines  of  quicksilver,  derived  from 
Spain  through  Mexico,  with  the  eminent  domain,  is,  as  I  have  showi,  the 
same  as  that  to  the  gold,  already  considered.  Indeed,  the  laws  of  Spain  as- 
serted more  sternly  and  guarded  more  strictly  the  rights  of  the  crown  to 
that  metal  than  to  gold  and  silver.  This  arose  from  the  scarcity  of  quick- 
silver, it  being  found  in  sufficient  quantities  to  be  worth  mining  in  but  few 
known  places  on  the  globe  ;  while  its  necessary  use  in  separating  silver  from 
its  matrix,  makes  it  an  essential  ingredient  in  silver  mining  operations. 

The  deposite  of  quicksilver,  known  to  exist  in  California,  is  a  sulphuret  of 
mercury,  or  native  cinnabar.  The  stratum  of  mineral,  several  feet  in  thick- 
ness, has  been  traced  for  a  considerable  distance  along  its  line  of  strike. 
The  specimens  assayed  at  the  mint  range  from  15.5  to  33.35  per  cent,  of 
metal ;  it  is  easy  of  access,  and  is  mined  and  reduced  without  difficulty. 
So  much  of  the  mine  as  has  been  traced  is  situated  en  a  ranch,  to  which 
the  title  is  probably  valid ;  and  since  the  United  States  took  possession  of 
the  country,  an  attempt  has  been  made  to  acquire  title  to  the  mine  by  Se- 
nauncement.  This  proceeding  is,  for  the  reasons  that  I  have  already  given, 
invalid.  It  therefore  remains  for  Congress  to  determine  whether  they  will 
relinquish  or  assert  the  title  of  the  United  States  in  this  mine. 


EXTRACTS 

From  Executive  Docunento  (H.  of  Rep.)  No.  17,  First  Session, 

XXXIst  Conirress. 


PRESIDENT  TAYLOR'S  MESSAGE,  AND  ACCOMPANYING  DOCUMENTS- 

To  the  Souse  of  Bepresentatives  of  the  United  States  : 

1  transmit  to  the  House  of  Representatives,  in  answer  to  a  resolution  of 
that  body  passed  on  the  31st  of  December  last,  the  accompanying  reports 
of  heads  of  departments,  which  contain  all  tbe  official  information  in  the  pos- 
session of  the  Executive  asked  for  by  the  resolution. 

On  coming  into  office,  I  found  the  military  commandant  of  the  department 
of  California  exercising  the  functions  of  civil  governor  in  that  Territory ; 
and  left,  as  I  was,  to  act  under  the  treaty  of  Guadalupe  Hidalgo,  without 
the  aid  of  any  legislative  provision  establishing  a  government  in  that  Terri. 
fcory,  I  thought  it  best  not  to  disturlr  that  arrangment,  made  under  my  pre- 
decessor, until  Congress  should  take  some  action  on  that  subject.  I  there- 
fore did  not  interfere  with  the  powers  of  the  military  commandant,  who  con- 
tinued to  exercise  the  functions  of  civil  governor  as  before  ;  but  I  made  no 
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such  appointment,  conferred  no  such  authority,  and  hare  allowed  no  increas- 
ed compensation  to  the  commandant  for  his  services. 

With  a  view  to  the  fcdthful  execution  of  the  treaty,  so  far  as  lay  in  the 
power  of  the  Executive,  and  to  enable  Congress  to  act,  at  the  present  ses- 
sion, with  as  full  knowledge  and  as  little  difficulty  as  possible,  on  all  matters 
of  interest  in  these  Territories,  I  sent  the  honorable  Thomas  Butler  King  as 
bearer  of  despatches  to  California,  .ind  certain  officers  to  California  and  New 
Mexico,  whose  duties  are  particularly  defined  in  the  accompanying  letters 
of  instruction  addressed  to  them  severally  by  the  proper  departments. 

I  did  not  hesitate  to  express  to  the  people  of  those  Territories  my  desire 
that  each  Territory  should,  if  prepared  to  comply  with  the  requisitions  of 
the  constitution  of  the  United  States,  form  a  plan  of  a  State  constitution  and 
submit  the  same  to  Congress,  with  a  prayer  for  admission  into  the  Union  as 
a  State ;  but  I  did  not  anticipate,  suggest,  or  authorize  the  establishment  of 
any  such  government  without  the  assent  of  Congress  ;  nor  did  I  authorize 
any  government  agent  or  officer  to  interfere  with  or  exercise  any  influence 
or  control  over  the  election  of  delegates,  or  over  any  convention,  in  making 
or  modifying  their  domestic  institutions  or  any  of  the  provisions  of  their  pro- 
posed constitution.  On  the  contrary,  tb^  instructions  given  by  my  orders 
were,  thot  all  measures  of  domestic  policy  adopted  by  the  people  of  Califor- 
nia must  originate  solely  with  themselves  ;  that  while  the  Executive  of  the 
United  States  was  desirous  to  protect  them  in  the  formation  of  any  govern- 
ment republican  in  its  character,  to  be,  at  the  proper  time,  submitted  to  Con- 
gress, yet  it  was  to  be  distinctly  understood  that  the  plan  of  such  a  govern- 
ment must,  at  the  same  time,  be  the  result  of  their  own  deliberate  choice, 
and  originate  with  themselves,  without  the  interference  of  the  Executive. 

I  am  unable  to  giv<^  any  information  as  to  laws  passed  by  any  supposed 
government  in  California,  or  of  any  census  taken  in  either  of  the  Territories 
mentioned  in  the  resolution,  as  I  have  no  information  on  those  subjects. 

As  already  stated,  I  have  not  disturbed  the  arrangements  which  I  foand 
had  existed  under  my  predecessor. 

In  advising  an  early  application  by  the  people  of  these  Territortes  for  ad- 
mission as  States,  I  was  actuated  principally  by  an  earnest  desire  to  afford 
to  the  wisdom  and  patriotism  of  Congress  the  opportunity  of  avoiding  occa- 
sions of  bitter  and  angry  dissensions  among  the  people  of  the  United  States. 

Under  the  constitution,  every  State  has  the  right  of  establishing,  and, 
from  time  to  time,  altering  its  municipal  laws  and  domestic  institutions,  inde- 
pendently of  every  other  State  and  of  the  general  government ;  subject  on- 
ly to  the  prohibitions  and  guaranties  expressly  set  forth  in  the  constitution 
of  the  United  States.  The  subjects  thus  left  exclusively  to  the  respective 
States  were  not  designed  or  expected  to  become  topics  of  national  agitatioD. 
Still,  as,  under  the  constitution,  Congress  has  power  to  make  all  needful 
rules  and  regulations  respecting  the  Territories  of  the  United  States,  every 


MINES  AND  MINING.  417 

new  acquisition  of  territory  has  led  to  discussions  on  the  question  whether 
the  system  of  involuntary  servitude  which*  prevails  in  many  of  the  states 
should  or  should  not  be  prohibited  in  that  Territory.  The  periods  of  excite- 
ment from  this  cause  which  have  heretofore  occurred  have  been  safely  pass- 
ed ;  but  during  the  interval,  of  whatever  length,  which  may  elapse  before 
the  admission  of  the  Territories  ceded  by  Mexic"  as  States,  it  appears  prob- 
able that  similar  excitement  will  prevail  to  an  undue  extent. 

Under  these  circumstances,  I  thought,  and  still  think,  that  it  was  my  du- 
ty to  endeavor  to  put  it  in  the  power  of  congress,  by  the  admission  of  Cali* 
fomia  and  new  Mexico  as  States,  to  remove  all  occasion  for  the  unnecessary 
agitation  of  the  public  mind. 

It  is  understood  that  the  people  of  the  western  part  of  California  have 
formed  a  plan  of  state  constitution,  and  will  soon  submit  the  same  to  the 
judgment  of  Congress,^  and  apply  for  admission  as  a  State.  This  course  on 
their  part,  though  in  accordance  with,  was  not  adopted  exclusively  in  oonse* 
quence  of,  any  expression  of  my  wishes,  inasmuch  as  measures  tending  to 
this  end  had  been  promoted  by  the  officers  sent  there  by  my  predecessor,  and 
were  already  in  active  progress  of  execution  before  any  communication  from 
me  reached  California.  If  the  proposed  constitution  shall,  when  submitted 
to  Congress,  be  found  to  be  in  compliance  with  the  requiations  of  the  consti* 
tution  of  the  United  States,  I  earnestly  recommend  that  it  may  receive  the 
sanction  of  Congress. 

The  part  of  California  not  included  in  the  proposed  State  of  that  name  is 
believed  to  be  umnhabited,  except  in  a  setUment  of  our  oountrymeii  in  the  vi- 
cimty  of  Salt  Lake. 

A  claim  has  been  advanced  by  the  State  of  Texas  to  a  very  large  por« 
tion  of  the  most  populous  district  of  the  Territory  commonly  designated  by 
the  name  of  New  Mexico.  If  the  people  of  New  Mexico  had  formed  a  plan 
of  a  State  goTemment  for  that  Territory  as  ceded  by  the  treaty  of  Guada- 
lupe Hidalgo,  and  had  been  admitted  by  Congress  as  a  state,  our  constitution 
would  have  afforded  the  means  of  obtaining  an  adjustment  of  the  question 
of  boundary  with  Texas  by  a  judicial  decision.  At  present,  however,  no 
judicial  tribunal  has  power  of  deciding  that  question,  and  it  remains  for  Con- 
gress to  devise  some  mode  for  its  adjustment.  Meanwhile,  I  submit  to  Con* 
gress  the  question  whether  it  would  be  expedient,  before  such  adjustment,  to 
establish  a  territorial  government,  which,  by  including  the  district  so  claimed, 
would  practically  decide  the  question  adversely  to  the  State  of  Texas,  or,  by 
excluding  it  would  decide  it  in  her  favor.  In  my  opinion,  such  a  course  would 
not  be  expedient,  especially  as  the  people  of  this  Territory  still  enjoy  the  beur 
efit  and  protection  of  their  municipal  laws,  originally  derived  from  Mexico, 
and  have  a  military  force  stationed  there  to  protect  them  against  the  Indians. 
It  is  undoubtedly  true  that  the  property,  lives,  liberties,  and  religion  of  the 
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people  of  New  Mexico  are  better  protected  than  thej  ever  were  before  the 
treaty  of  cession. 

Should  Congress,  when  California  shall  present  herself  for  incorporation 
into  the  Union,  annex  a  condition  to  her  admission  as  a. State  affecting  her 
domestic  institutions,  contrary  io  the  wishes  of  her  people,  and  even  compel 
her,  temporarily,  to  comply  with  it  yet  the  State  could  change  her  constitu- 
tion, at  any  time  after  admission,  when  to  her  it  should  seem  expedient. 
Any  attempt  to  deny  to  the  people  of  the  State  the  right  of  self-government 
in  a  matter  which  peculiarly  affects  themselves,  will  infallibly  be  regarded  by 
them  as  an  invasion  of  their  rights  ;  and,  upon  the  principles  laid  down  in 
our  own  Declaration  of  Independence,  they  will  certidnly  be  sustained  by  the 
great  mass  of  the  American  people.  To  assert  that  they  are  a  conquered 
people,  and  must,  as  a  State,  submit  to  the  will  of  their  conquerors  in  this  re- 
gard, will  meet  with  no  cordial  response  among  American  freemen.  Great 
numbers  of  them  are  native  citizens  of  the  United  States,  not  inferior  to  the 
rest  of  our  countrymen  in  intelligence  and  patriotism  ;  and  no  language  of 
menace,  to  restrain  them  in  the  exercise  of  undoubted  right,  guarantied  to 
iliem  by  the  treaty  of  cession  itself,  shall  ever  be  uttered  by  mo  or  encou- 
raged and  sustained  by  persons  acting  under  my  authority.  It  is  to  be  ex- 
pected that,  in  Mexico,  the  people  residing  there  will,  at  the  time  of  their  in- 
corporation into  the  Union  as  a  State,  settle  all  questions  of  domestic  policy 
to  suit  themselves.  No  material  inconvenience  will  result  firom  the  want,  for 
a  short  period,  of  a  government  established  by  Congress  over  that  part  of  the 
territory  i^hich  lies  eastward  of  the  new  State  of  California ;  and  the  reasons 
for  my  opinion  that  New  Mexico  will,  at  no  very  distant  period^  ask  for  ad- 
mission into  the  Union,  are  founded  on  unofficial  information,  which,  I  sup- 
pose,  is  common  to  all  who  have  cared  to  make  inquiries  on  that  subject. 

Seeing,  then,  that  the  question  which  now  excites  such  painful  sensations 
in  the  country  will  in  the  end,  certainly  be  settled  by  the  silent  effect  of  causes 
independent  of  the  action  of  Congress,  I  again  submit  to  your  wisdom  the 
policy  recommended  in  my  annual  message,  of  awaiting  the  creation  of  geo^ 
graphic^  parties,  and  secure  the  harmony  of  feeling  so  necessary  to  the  ben- 
eficial action  of  our  political  system.  Connected  as  the  Union  is  with  the 
remembrance  of  past  happiness,  the  sense  of  present  blessings,  and  the  hope 
of  future  peace  and  prosperity,  every  dictate  of  wisdom,  every  feeling  of 
duty,  and  every  emotion  of  patriotism,  tend  to  inspire  fidelity  and  devotion 
to  it,  and  admonish  us  cautiously  to  avoid  any  unnecessary  controversy  which 
can  either  endanger  it  or  impair  its  strength,  the  chief  element  of  which  is  to 
be  found  m  the  regard  and  aflbction  of  the  people  for  each  other. 

Z.  TAYLOR. 
Wabhinqton  City,  D.  C,  January  21, 1860. 
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Letter  of  Instruction  of  Jamts  Buchanan,  Secretary  of  State,  to  William 

V.  Voorhies,  Esq.  Oct,  7,  ISiS. 

Department  of  State, 

^Vashington,  October  7, 1848. 

Sir :  Previous  to  your  departure  for  California,  the  President  has  instruct- 
ed me  to  make  known,  through  yonr  agency,  to  the  citizens  of  the  United 
States  inhabiting  that  Territory,  his  views  respecting  their  present  condition 
and  future  prospects.  He  deems  it  proper  to  employ  you  for  this  purpose, 
because  the  Postmaster  General  has  appointed  you  an  agent,  under  the  "  Act 
to  establish  certain  post  routes,"  approved  August  14, 1848,  "  to  make  ar- 
rangements for  the  establishment  of  post  ofiSces,  and  for  the  transmission, 
receipt,  and  conveyance  of  letters  in  Oregon  and  California.'* 

The  President  congratulates  the  citizens  of  California  on  the  annexation  of  _ 
their  fine  province  to  the  United  States.  On  the  30th  of  May,  1848,  the 
day  on  which  the  ratifications  of  our  late  treaty  with  Mexico  were  exchanged, 
California  finally  became  an  integral  portion  of  this  great  and  glorious  repub- 
lic ;  and  the  act  of  Congress  to  which  I  have  already  referred,  in  express 
terms  recognises  it  to  be  "  within  the  territory  of  the  United  States." 

May  this  union  be  perpetual ! 

The  people  of  California  may  feel  the  firmest  conviction  that  the  govern- 
ment and  people  of  the  United  States  will  never  abandon  them  or  prove  un- 
mindfril  of  their  prosperity.  Their  fate  and  their  fortunes  are  now  indis- 
solubly  united  with  that  of  their  brethren  on  this  side  of  the  Bocky  moun- 
tains. How  propitious  this  event  both  for  them  and  for  us  !  Whilst  the 
other  nations  of  the  world  are  distracted  by  domestic  dissensions,  and  are  in- 
volved in  a  struggle  between  the  privileges  of  the  few  and  the  rights  of  the 
many.  Heaven  has  blessed  our  happy  land  with  a  government  which  secures 
equal  rights  to  all  our  citizens,  and  has  produced  peace,  happiness,  and  con- 
tentment throughout  our  borders.  It  has  combined  liberty  with  order,  and 
ax  the  sacred  and  indefeasible  rights  of  the  citizens  with  the  strictest  observ- 
ance of  law.  Satisfied  with  the  institutions  under  which,  we  live,  each  in- 
dividual is  therefore  left  free  to  promote  his  own  prosperity  and  happiness  in 
the  manner  most  in  accordance  with  his  own  judgment. 

Under  such  a  constitution  and  such  laws,  the  prospects  of  California  are 
truly  encouraging.  Blessed  with  a  mild  and  salubrious  climate  and  a  fertile 
soil,  rich  in  mineral  resources,  and  extending  over  nearly  ten  degrees  of  lat- 
itude along  the  coast  of  the  Pacific,  with  some  of  the  finest  harbors  in  the 
world,  the  imagination  can  scarcely  fix  a  limit  to  its  future  wealth  and  pros- 
perity. 

We  can  behold  in  the  not  distant  future  one  o.r  more  glorious  States  of 
this  confederacy  springing  into  existence  in  Galifomia,  governed  by  institu- 
tions similar  to  our  own,  and  extending  the  blessings  of  religion,  liberty,  and 
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law  over  that  vast  region.  Their  free  and  unrestricted  commerce  and  intei^ 
course  with  the  other  States  of  the  Union  will  confer  mutual  benefits  and 
blessings  on  all  parties  concerned,  aqd  will  bind  us  all  together  bj  the  strong- 
est ties  of  reciprocal  affection  and  interest.  Their  foreign  trade  with  the 
west  coast  of  America,  with  Asia,  and  the  isles  of  the  Pacific,  will  be  pro- 
tected by  our  common  flag,  and  cannot  fail  to  bear  back  to  their  shores  the 
rich  rewards  of  enterprise  and  industry. 

After  all,  howeyer,  the  speedy  realization  of  these  bright  prospects  de- 
pends much  upon  the  wise  and  prudent  conduct  of  the  citizens  of  California 
in  the  present  emergency.  If  they  commence  their  career  under  proper  au- 
spices, their  advance  will  be  rapid  and  certsun ;  but  should  they  become  en- 
tangled in  difficulties  and  dissensions  at  the  start,  their  progress  will  be 
greatly  retarded. 

The  President  deeply  regrets  that  Congress  did  not  at  their  late  session 
establish  a  territorial  government  for  California.  It  would  now  be  vain  to 
enter  into  the  reasons  for  this  omission.  Whatever  these  may  have  been,  he 
is  firmly  convinced  that  Congress  feel  a  deep  interest  in  the  welfare  of  Cal- 
ifornia and  its  people,  and  will  at  an  early  period  of  the  next  session  provide 
for  them  a  territorial  government  suited  to  their  wants.  Our  laws  relating 
to  trade  and  intercourse  with  the  Indians  will  then  be  extended  over  them, 
custom-houses  will  be  established  for  the  collection  of  the  rerenue,  and  liberal 
grants  of  land  will  be  made  to  those  bold  and  patriotic  citizens  who  amidst 
privations  and  dangers  have  emigrated  or  shall  emigrate  to  that  Territory 
from  the  States  on  this  side  of  the  Bocky  mountains.  J 

The  President,  in  his  annual  message,  at  the  commencement  of  the  pext 
session,  will  i^ecommend  all  these  great  measures  to  Congress  in  the  strongest 
terms,  and  will  use  every  effort,  consistently  with  his  duty,  to  insure  their 
accomplishment. 

In  the  mean  time,  the  condition  of  the  people  of  California  is  anomalous, 
and  will  require,  on  their  part,  the  exercise  of  great  prudence  and  discretion. 
By  the  conclusion  of  the  treaty  of  peace,  the  military  government  which  was 
established  over  them  under  the  laws  of  war,  as  recognised  by  the  practice 
of  all  civilized  nations,  has  ceased  to  derive  its  authority  from  this  source  of 
power.  But  is  there,  for  this  reason,  no  government  in  California  ?  Are 
life,  liberty,  and  property  under  the  protection  of  no  existing  authorities  ? 
This  would  be  a  angular  phenomenon  in  the  face  of  the  world,  and  especially 
among  American  citizens,  distinguished  as  they  are  above  all  other  people 
for  their  law  abiding  character.  Fortunately,  they  are  not  reduced  to  this 
Bad  condition.  The  termination  of  the  war  left  an  existing  government,  a 
government  de  facto ^  in  full  operation  ;  and  this  will  continue,  vrith  the  pre- 
sumed consent  of  the  people,  until  Congress  shall  provide  for  them  a  territo- 
rial government.  The  great  law  of  necessity  justifies  this  conclusion.  The 
consent  of  the  people  is  irresistibly  inferred  from  the  fact  that  no  civilized 
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communitj  could  possibly  desire  to  abrogate  an  existing  government,  when 
the  alternative  presented  woald  be  to  place  themselves  in  a  state  of  anarchy, 
beyond  the  protection  of  all  laws,  and  reduce  them  to  the  unhappy  necessity 
of  submitting  to  the  dominion  of  the  strongest. 

This  government  de  facto  will,  of  course,  exercise  no  power  inconsistent 
with  the  provisions  of  the  constitution  of  the  United  States,  which  is  the  su- 
preme law  of  the  land.  For  this  reason,  no  import  duties  can  be  levied  in 
California  on  articles  the  growth,  produce,  or  manufacture  of  the  United 
States,  as  no  such  duties  can  be  imposed  in  any  other  part  of  our  Union  on 
the  productions  of  California.  Nor  can  new  duties  be  charged  in  California 
upon  such  foreign  productions  as  have  already  paid  duties  in  any  of  our  ports 
of  entry,  for  the  obvious  reason  that  California  is  within  the  territory  of  the 
United  States.  I  shall  not  enlarge  upon  this  subject,  however,  as  the  Sec- 
retary of  the  Treasury  will  perform  the  duty. 

The  President  urgently  advises  the  people  of  California  to  live  peaceably 
and  quietly  under  the  existing  government.  He  believes  that  this  will  pro- 
mote their  lasting  and  best  interest.  If  it  be  not  what  they  could  desire  and 
had  a  right  to  expect,  they  can  console  themselves  with  the  reflection  that  it 
will  endure  but  for  a  few  months.  Should  they  attempt  to  change  or  amend 
it  during  this  brief  period,  they  most  probably  could  not  accomplish  their  ob- 
ject before  the  government  established  by  Congress  would  go  into  operation. 
In  the  mean  time,  the  country  would  be  agitated,  the  citizens  would  be  with- 
drawn from  their  usual  employments,  and  domestic  strife  might  divide  and 
exasperate  the  people  against  each  other ;.  and  this  all  to  establish  a  govern^ 
ment  which  in  no  conceivable  contingency  could  endure  for  a  single  year. 
During  this  brief  period,  it  is  better  to  bear  the  ills  they  have  than  to  fly  to 
others  they  know  not  of. 

The  permanent  prosperity  of  any  new  country  is  identified  with  the  per- 
fect security  of  its  land  titles.  The  land  system  of  the  general  government 
has  been  a  theme  of  admiration  throughout  the  world.  The  wisdom  of  man 
has  never  devised  a  plan  so  well  calculated  to  prevent  litigation  and  place 
the  rights  of  owners  of  the  soil  beyond  dispute.  This  system  has  been  one 
great  cause  of  the  rapid  setdement  and  progress  of  new  States  and  Terri- 
tories. Emigrants  have  been  attracted  there,  because  every  man  knew 
that  when  he  had  acquired  land  from  the  government,  he  could  sit  under 
his  own  vine  and  under  his  own  fig  tree,  and  there  would  be  none  to  make 
him  afraid.  Indeed,  there  can  be  no  greater  drawback  to  the  prosperity 
of  a  country,  as  several  of  the  older  States  have  experienced,  than  dis- 
puted land  titles.  Prudent  men  will  be  deterred  from  emigrating  to  a  State 
or  Territory  where  they  cannot  obtain  indisputable  title,  and  must  consequent- 
ly be  exposed  to  the  danger  of  strife  and  litigation  in  respect  to  the  soil  on 
which  they  dwell.  An  uncertainty  respecting  the  security  of  land  tities  ar- 
rests all  valuable  improvement,  because  no  prudent  man  will  expend  his 
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means  for  this  purpose  while  there  is  danger  that  another  may  deprire  him  of 
the  fruit  of  his  labors.  It  is  fortunate,  therefore,  tibiat  Congress  alone,  under 
the  constitution,  possesses  ^^  the  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  of  the  United 
States."  In  the  exercise  of  this  power,  the  President  b  convinced  that  the 
emigrants  will  receive  liberal  donations  of  the  public  land. 

Although  Congress  have  not  established^a  territorial  government  for  the 
people  of  California,  they  have  not  been  altogether  unmindful  of  their  inter 
ests.  The  benefit  of  our  Post  Office  laws  has  been  extended  to  them ;  and 
you  will  bear  with  your  authority  from  the  Postmaster  General  to  provide  for 
the  conveyance  of  public  information  and  private  correspondence  among 
themselves,  and  between  them  and  the  citizens  of  Oregon,  and  of  our  States 
east  of  the  Rocky  mountains.  The  monthly  steamers  on  the  line  from 
Panama  to  Astoria  have  been  required  '^  to  stop  and  deliver  and  take  mails 
at  San  Diego,  San  Francisco,  and  Monterey."  These  steamers,  connected 
by  the  isthmus  of  Panama  with  those  on  the  Atlantic,  between  New  York 
and  Chagres,  will  keep  up  a  Vegular  communication  with  California,  and 
afford  facilities  to  all  those  who  may  desire  to  emigrate  to  that  Territory. 

The  necessary  appropriations  have  also  been  made  by  Congress  to  nuun- 
tain  troops-  in  California  to  protect  its  inhabitants  against  all  attacks  from  a 
civilized  or  savage  foe  ;  and  it  will  afford  the  President  peculiar  pleasure  to 
perform  this  duty  promptly  and  effectively. 

But,  above  all,  the  constitution  of  the  United  States,  the  safeguard  of  all 
our  civil  rights,  was  extended  over  California  on  the  30th  May,  1848,  the 
day  on  which  our  late  treaty  with  Mexico  was  finally  consummated.  From 
that  day  its  inhabitants  became  entitled  to  all  the  blesungs  and  benefits  re- 
sulting from  the  best  form  of  civil  government  ever  established  amongst 
men.  That  they  will  prove  worthy  of  this  inestimable  boon,  no  doubt  is 
entertained. 

Whilst  the  population  of  Cs^Iifomia  will  be  composed  chiefly  of  our  own 
kindred,  of  a  people  speaking  our  own  language,  and  educated  for  self  gov- 
ernment under  our  own  institutions,  a  considerable  portion  of  them  were 
Mexican  citizens  before  the  late  treaty  of  peace.  These,  our  new  citizens, 
ought  to  be,  and,  from  the  justice  and  generosity  of  the  American  character, 
the  President  is  confident  that  they  will  be,  treated  with  respect  and  kind- 
ness, and  thus  be  made  to  feel  that  by  changing  their  allegiance  they  have 
become  more  prosperous  and  happy. 

Tours,  very  respectfully, 

JAMES  BUCHANAN, 

William  V.  Vorhibs,  Esq., 

fVashington  city. 
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Letter  of  Inastructi/cms  of  Hon.  John  M.  Clatfton^  to  Thomas  Butler  Sing. 

April  8, 1849. 

Department  of  State, 

Washinffton^  April  8, 1849. 

Sir  :  The  President,  reposing  full  confidence  in  your  integrity,  abilities, 
and  prudence,  has  appointed  you  an  agent  for  the  purpose  of  conveying 
important  instructions  and  despatches  to  our  naval  and  military  commanders 
in  California*  It  is  his  desire  that  you  should  lose  no  time  in  repairing 
thither,  by  the  best  and  most  expeditious  route,  in  the  prosecution  of  the 
duties  devolved  upon  you,  which  I  shall  proceed  to  explain  in  the  following 
instructions. 

The  situation  of  the  people  of  California  and  New  Mexico  has  already,  at 
this  early  period  of  his  administration,  attracted  his  attention.  By  the  late 
treaty  with  Mexico,  provision  was  made  for  the  future  admission  of  these 
Territories  into  the  Union  as  States  ;  and,  in  the  mean  time,  the  government 
of  the  United  States  is  bound  to  protect  the  inhabitants  residing  in  them  in 
the  free  and  entire  enjoyment  of  their  lives,  liberty,  and  property,  and  in 
the  exercise  of  their  civil  and  religious  rights.  Owing  to  causes  with  which 
yon  are  fully  acquainted,  the  Congress  of  the  United  States  failed  to  assist 
the  Executive  by  the  passage  of  a  law  establishing  a  government  in  either 
of  the  new  Territories.  Tou  are  aware,  however,  that  an  act  was  passed, 
at  the  last  session,  to  extend  the  revenue  laws  of  the  United  States  over 
the  territory  and  waters  of  Upper  California.  This  act  creates  a  collection 
district  in  California.  And  you  also  know  that,  by  another  previous  act, 
certsun  mail  facilities  have  been  extended  to  the  same  Territory.  Whatever 
can  be  done,  by  the  aid  of  the  constitution  of  the  United  States,  the  treaty 
with  Mexico,  and  the  enactments  of  Congress,  to  afford  to  the  people  of  the 
Territories  the  benefits  of  civil  government  and  the  protection  that  is  due 
them,  will  be  anxiously  considered  and  attempted  by  the  Executive. 

Tou  have  been  selected  by  the  President  to  convey  to  them  these  assur- 
ances, and  especially  the  assurance  of  his  firm  determination  so  far  as  his  con- 
stitutional power  extends,  to  omit  nothing  that  may  tend  to  promote  and  secure 
their  peace  and  happiness.  Tou  are  fully  possessed  of  the  President's  views, 
and  can,  with  propriety  suggest  to  the  people  of  California  the  adoption  of 
measures  best  calculated  to  give  them  effect.  These  measures  must,  of 
course,  originate  solely  with  themselves.  Assure  them  of  the  sincere  desire 
of  the  Executive  of  the  United  States  to  protect  and  defend  them  in  the 
formation  of  any*  government,  republican  in  its  character,  hereafter  to  be 
submitted  to  Congress,  which  shall  be  the  result  of  thfeir  own  deliberate 
choice.  But  let  it  be,  at  the  same  time,  distinctly  understood  by  them  that 
the  plan  of  such  a  government  must  originate  with  themselves,  and  without 
the  interference  of  the  Executive. 


424  SPANISH  AND  MEXICAN  LAW. 

The  laws  of  Califomia  and  New  Mejdco,  as  they  ensted  at  the  concla- 
sion  of  the  treaty  of  Guadalupe  EQdalgo,  regulating  the  relations  of  the 
inhabitants  with  each  other,  will  necessarily  renudn  in  force  in  those  Terri- 
tories. Their  relations  with  their  former  government  have  been  dissolved, 
and  new  relations  created  between  them  and  the  government  of  the  United 
States ;  but  the  existing  laws  regulating  the  relations  of  the  people  with 
each  other  will  continue  until  others,  lawfully  enacted,  shall  supercede  them. 
Our  naval  and  military  commanders  on  those  stations  will  be  fully  instructed 
to  co-operate  with  the  friends  of  order  and  good-government,  so  far  as  their 
co-operation  can  be  useful  and  proper. 

An  important  part  of  your  duty  will  be  to  acquire,  and  to  transmit  to  this 
department,  the  best  and  fuUest  information  in  regard  to  the  population,  the 
productions,  and  the  resources  of  the  country  ;  the  extent  and  character  of 
all  grants  of  land  made  by  Mexico  prior  to  the  late  treaty ;  the  quantity 
and  condition  of  the  public  domain,  and  especially  of  those  portions  which 
are  rendered  valuable  by  their  metallic  and  mineral  wealth ;  and  the  gener- 
al fitness  and  capacity  of  these  new  acquisitions  for  the  great  purposes  of 
agriculture,  commerce,  and  manufactures.  The  development  of  the  re- 
sources of  this  vast  and  interesting  region,  in  all  that  concerns  the  interests 
and  welfare  of  its  present  and  future  occupants,  is  a  cherished  object  of  this 
government ;  and  all  information  which  you  can  obtain  in  relation  to  these 
subjects  will  be  most  acceptable  to  this  department. 

It  is  desirable  to  know  the  numbers  of  the  various  Indian  tribes  which 
form  a  portion  of  the  population  of  the  Territories ;  their  power,  character, 
and  modes  of  life  ;  and  the  number  of  Mexicans  held  as  captives  there  by 
any  savage  tribes,  whose  release  and  restoration  to  their  own  country  this 
government  is  bound  to  exact  by  the  4th  and  11th  articles  of  the  treaty : 
also,  as  nearly  as  may  be,  the  number  of  Mexicans  who,  within  the  year 
after  the  exchange  of  the  ratifications  of  the  treaty,  have  withdrawn  from 
the  Territories ;  and  the  number  of  those  who  have  declared  their  intention 
to  preserve  the  character  of  citizens  of  the  Mexican  republic,  agreeably  to 
the  8th  article  of  the  treaty. 

It  is  not  credited  by  this  goveinment  that  any  attempt  will  be  made  to 
alienate  either  of  these  portions  of  the  Territories  of  the  United  States,  or 
to  establish  an  independent  government  within  their  limits.  But  should  the 
existence  of  any  such  project  be  detected,  you  will  not  Ml  to  bring  it  to  the 
immediate  notice  of  your  government,  that  proper  measures  for  the  protection 
of  the  interests  of  the  people  of  the  United  States  may  be  promptly  adopted. 

Ton  are  fully  authorised  to  confer  with  our  military  and  naval  command- 
ers within  these  Territories,  who  will  be  instructed  to  assist  you  in  the  ac. 
complishment  of  the  object  of  your  mission. 

Tour  compensation  will  be  at  the  rate  of  eight  dollars  per  diem,  from  the 
time  of  your  departure  on  the  business  of  your  mission  until  your  return 
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home ;  and  you  vill  be  allowed  your  travelling  and  other  expenses  during 
your  absence,  for  which  yon  will  be  careful  to  take  vouchers  in  all  cases 
where  they  can  be  obtained. 
The  sum  of  one  thousand  dollars  is  advanced  to  you  on  account. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

JOHN  M.  CLAYTON. 
Hon.  Thomas  Butler  King, 

Appointed  agent  of  the  United  States  to  CaKfomia, 


Letter  of  Mr.  Hwinfff  Secretary  of  the  Interior,  to  the  Secretary  of  State^ 
andin9truction»ofthe  Commismners  of  the  Land  Office  to  Wm.  C.JoneSp 
and  Letter  of  Lietruotions  of  Mr.  Ewing  to  Wm.  C.  Jones. 

Sib  :  That  I  may  be  enabled  to  lay  before  Congress  at  their  next  session, 
something  reliable  as  to  the  condition  of  land  titles  in  California,  it  is  impo^ 
tant  that  the  archives  in  that  Territory  and  also  in  the  city  of  Mexico  (so  far 
as  they  touch  those  titles)  be  examined  and  reported  upon  by  a  competent 
person. 

To  this  end,  I  denre  that  such  person  be  sent  with  official  authority  to 
make  the  necessary  examination,  to  collect  and  secure  the  original  archives 
in  California,  and  to  procure  the  necessary  copies  in  the  city  of  Mexico. 
This  latter  duty  must  necessarily  be  performed  under  authority  from  the 
State  Department. 

For  this  mission  I  propose  William  Cary  Jones,  Esq.*,  well  known  to  you 
as  an  adept  in  the  Spanish  language,  and  as  a  lawyer  well  skilled  in  the 
Spanish  colonial  tatles.  I  propose,  if  it  meet  your  approbation,  that  you  com- 
mission him  to  visit  the  city  of  Mexico  for  this  purpose,  and  that  he  be  per- 
mitted to  go  by  San  Francisco,  Monterey,  and  San  Diego,  and  other  places  in 
California,  and  make  at  those  points  the  necessary  investigations. 

For  his  goverment  while  engaged  in  California,  I  hare  caused  the  accom- 
panying instructions  to  be  prepared  at  the  General  Land  Office ;  and  I  pro- 
pose, if  you  approve  it,  that  he  be  governed  by  them,  so  far  as  they  be  ap- 
Dlicable,  in  his  exammation  at  the  city  of  Mexico  also. 

I  am,  very  respectfully,  yours, 

T.  EWING. 
Hon.  John  M.  Clatton,  Secretary  of  State. 


Gbnb&al  Land  Offxcb,  July  6, 1849. 
SiK :  By  a  communication  of  the  29th  ultimo,  the  Secretary  of  the  Inte- 
rior advised  this  office  of  your  appointment  as  confidential  agent  of  the  gov- 
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emment  to  visit  Menco  and  California,  in  order  to  obtMn  mformation,  ^^ » 
early  as  practicable,  of  the  character  and  extent  of  the  titles  and  claims  to 
lands  witlun  the  limits  of  the  tract  of  country  acquired  by  the  United  States 
by  the  late  treaty  with  Mezioo,  purporting  to  have  emanated  from  the  for- 
mer authorities  of  that  country."  At  the  same  time,  the  Secretary  has  re- 
quested that  such  instructions  and  information  may  be  given  to  you  as  the 
objects  in  view  may  render  necessary.  It  is  a  principle  of  public  law,  now 
acknowledged  and  recognised  by  the  usage  of  modem  nations,  that,  though 
the  sovereignty  changes,  private  rights  remain  unaffected  by  that  change; 
and  consequently  that  the  relation  of  the  people  to  each  other  under  such 
circumstances,  and  ^^  their  rights  of  property,  remain  undisturbed."  This 
principle  is  explicitly  recognised  and  sanctioned  in  the  treaty  between  the 
United  States  and  Mexico,  as  ratified  on  the  4th  July,  1848,  which  in  the 
most  solemn  form,  and  as  the  supreme  law  of  the  land,  makes  it  obligatory 
upon  our  government  to  respect  the  valid  and  bona  fide  titles  of  individuals; 
and,  in  reference  to  the  future  management  of  the  public  domain  within  the 
Kmits  of  our  newly  acquired  territories,  to  make  it  incumbent  upon  us  to 
take  such  measures  as  will  enable  our  government  to  separate  from  the  mass 
of  public  lands  all  private  property  resting  upon  such  titles  derived  from  the 
former  govemmsAt.  To  this  end,  therefore,  and  in  view  of  the  directions 
from  the  Secretary,  you  are  hereby  instructed : 

1.  To  proceed  without  delay  to  Upper  California,  and  visit  such  places  as 
Monterey  on  the  Pacific,  San  Francisco,  San  Diego,  or  any  other  points 
you  may  deem  necessary,  in  order  to  obtain  full  and  authentic  information 
to  enable  you  to  have  access  to  all  the  provincial,  departmental,  or  other 
records  and  archives  connected  with  titles  and  claims  to  land  in  Califorma, 
seeking  facilities  and  aid  from  the  United  States  military  officers  in  com- 
mand there,  or  from  such  persons  as  may  be  officiating  judicially  or  in  other 
civil  capacities,  for  the  time  being,  under  the  existing  customs  of  the  com- 
munity. 

2.  Having  gamed  access  to  those  archives,  you  will  then,  after  a  carefiil 
and  thorough  examination  of  them,  prepare  a  complete  and  perfect  abstract^ 
in  such  a  form,  as  to  arrangement  and  classification,  as  will  exhibit  the  par- 
ticulars— 

First.  As  to  all  grants  or  claims  in  the  territory  derived  from  the  govern- 
ment of  Spain  when  her  authorities  held  dominion  over  the  country,  showing 
the  dates  of  such ;  the  names  of  the  original  grantees ;  the  area  of  each  daim, 
with  its  front  and  depth  ;  the  name  of  the  water-course,  or  other  natural  ob- 
ject indicating  locality  ;  whether  or  not  surveyed  ;  the  date  of  survey,  with 
the  name  of  the  officer  making  the  grant,  stating  whether  such  grants  have 
been  sanctioned ;  and  if  so,  when  and  by  what  officer  or  authority  under  the 
Mexican  government,  designating  such  as  are  in  regular  and  legal  form  and 
appear  ^9na  facie  to  be  bona  fide  valid  tities,  and  such  as  are  fraudulent  or 
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saspicioas,  reporting  the  reasons  and  grounds  of  the  discrimination  you  may 
make. 

Second.  A  similar  abstract  of  such  titles  as  were  derived  from  the  aur 
thorities  of  Mexico  since  the  separation  of  that  country  as  an  independent 
republic  from  Old  Spain,  indicating  the  names  of  the  granting  officers  in 
each  case  ;  dates  of,  &c.,  of  each  element  of  title  from  the  inceptive  to  the 
fiurvey,  and  to  the  concession  or  title  in  form,  showing  whether  the  same 
emanated  direct  from  the  supreme  government  of  Mexico,  or  from  the  de- 
partmental authorities,  with  information  as  to  the  tides  and  powers  of  the 
granting  officers  ;  dates  of  their  commissions  and  periods  of  incumbency,  with 
such  data  as  you  may  be  able  to  procure  tou<^hing  their  powers,  and  how  de- 
rived, for  alienating  the  national  property  ;  specifying  such  grants  as  appear 
to  be  regular  and  valid,  and  such  as  are  of  an  opposite  character.  You  will 
be  pleased  to  discriminate  between  such  as  are  perfect  titles,  clothed  with 
all  legal  formalities,  and  such  as  are  inceptive  or  inchoate,  and  in  all  cases 
designating  the  names  of  the  parties  appearing  in  the  archives,  land  or  judi- 
cial records,  as  ^^  present  claimants,"  or  whom,  from  authentic  and  reliable 
sources,  you  may  find  to  be  so,  with  a  reference  to  the  evidence  you  may 
have  before  you  of  present  proprietorship. 

Third.  You  will  also  make  a  separate  classification  and  abstract  of  all  grants 
or  titles  made  about  the  time  of  the  revolutionary  movements  in  California — 
say  in  he  months  of  June  and  July,  1846-^and  up  to  the  period  when  actual 
hostilities  between%the  United  States  and  Mexico  were  known  in  California, 
and  also  of  any  which  may  have  been  subsequently  made ;  showing  the 
dates,  of  sales  ;  area  of  tracts  ;  names  of  original  grantees  ;  when  and 
by  whom  made  ;  whether  surveyed  or  not  \  whether  to  residents,  non-resi- 
dents, or  foreigners  ;  whether  or  not  clothed  with  the  usual  legal  formalities, 
specifying  such  as  may  have  been  made  without  legal  authority,  with  an  ab- 
stract of  the  evidence  of  transfer  by  the  grantors,  and  of  such  evidence  to 
others  from  the  grantees. 

Fourth.  You  will  obtain  a  copy  of  all  the  difierent  authentic  forms  of  titie, 
from  the  first  element  up  to  the  consummation  of  the  grant — ^such  as  the 
petition,  decree,  order  of  survey,  return  of  actual  survey,  concession  grant, 
with  the  denomination  of  the  various  allotments,  from  a  square  league  ^<  un 
sitio  de  granado  mayor^'*  or  square  league  of  4,428  acres,  down  to  the 
smallest  farm,  or  village,  or  town  lot,  with  the  ratios  usual  between  the 
fronts  and  depths,  and  will  prepare  a  comparative  statement  of  the  land 
measures  formerly  used  in  California  under  Spain  and  Mexico,  and  those 
now  employed  in  the  United  States.  .. 

Fifth.  You  will  direct  particular  attention  to  the  extensive  tracts  or 
bodies  of  land  covered  by  what  are  known  as  ^^  mimom.^^  You  will  ascer- 
tain as  fully  as  possible  the  extent,  locality,  and  value  of  each  of  them,  and 
of  the  buildings  or  improvements  thereon ;  will  trace  oat  their  early  history, 
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ori^,  and  date  of  the  establishment  of  them,  respectirely,  and  their  tran- 
sition, and  under  what  authority  from  the  ecclesiastical  to  the  civil  power,  or 
national  authorities ;  their  condition  as  to  the  title  and  poesession  at  the 
commencement  of  hostilities  between  the  two  republics ;  the  dates  of  any 
Bales  made  about  that  time,  previouslj  or  subsequently  ;  the  circum- 
stances under  which,  to  whom  and  by  whom  made,  and  under  color  of  what 
authority,  with  the  dates  of  any  subsequent  sales  by  parties  claiming  under 
grants  from  the  California  authorities  ;  with  the  particulars  in  each  case  as 
to  date,  consideration,  &c.,  accompanied  by  plats  or  sketches  exhibiting  their 
actual  location  and  relative  position  to  places  now  Isdd  down  on  maps  of  the 
country. 

SiaAh.  You  will  carefully  examine  and  report  all  the  information  you  can 
obtain  as  to  whether  any  titles  were  granted  to  "  mi?ie«,"  either  of  the  pre- 
cious metals,  quicksilver,  or  other  minerals  ;  when  and  to  whom  made ;  the 
considerations  ;  conditions ;  whether  or  not  surveyed ;  localities ;  and  all 
matters  in  regard  to  the  same,  particularly  in  respect  to  the  validity  or  in- 
validity of  any  individual  titles  or  claims  which  may  be  alleged  to  the  same. 

Seventh,  You  will  also  extend  your  researches  so  as  to  ascertain  whether 
any  claim  has  been  set  up  or  alleged  to  the  islands  or  ke^/Sj  or  any  of 
them,  on  the  coast,  or  in  the  bays  or  harbors  ;  and  if  so,  the  nature  of  such 
claims  ;  whether  or  not  in  legal  forms  and  from  competent  authorities  of  the 
former  governments,  or  whether  invalid,  as  against  the  title  of  the  United 
States  to  all  the  public  property  under  treaty — this  inquiry  being  special, 
in  view  of  the  importance  which  some  of  these  islands  may  be  to  the  United 
States  for  fortifications  and  light-houses. 

Eighth,  You  will  make  an  inquiry  into  the  nature  of  the  " J&wCan  rights^^  as 
existing  under  the  Spanish  and  Mexican  governments,  and  as  subsisting  when 
the  United  States  obtained  the  sovereignty,  indicating  firom  authentic  data 
the  difference  between  the  privileges  enjoyed  by  the  wandering  tribes  and 
those  who  have  made  "  actual  settlements"  and  established  "  rancherias," 
and  will  report  their  general  form,  extent,  and  localities ;  their  probable 
number,  and  the  manner  and  form  in  which  such  rights  have  been  regarded 
by  the  Spamsh  and  Mexican  governments. 

In  returning  you  are  authorized,  if  you  can  do  so  without  protracting  too 
long  your  stay,  to  proceed  to  Santa  Fe,  the  capital  of  New  Mexico,  and 
there  obtain  access  to  the  archives  of  that  country,  and  to  furnish  similar 
information  as  to  all  titles  which  have  emanated  from  the  authorities  when 
New  Mexico  was  a  province  of  Spain,  and  subsequentiy  under  the  govern- 
ment of  the  Mexican  republic. 

Information  has  reached  here  that  the  perfecto  at  El  Paso  del  Norte, 
since  we  acquired  the  country,  had  been  actually  engaged  in  disponng,  for 
liis  own  benefit,  of  the  most  valuable  lands  on  the  Bio  Grande  bottom,  ante- 
dating titles  to  purchaaers.     You  will,  therefore,  make  a  thorough  inquiry 
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and  report  in  this  matter,  and  prepare  a  complete  abstract  of  such  fraudnlent 
grants. 

An  important  object  in  your  appointment  is  to  obtain  for  onr  government 
reliable  and  authentic  information  in  regard  to  the  whole  land  system  of  the 
former  governments  while  operating  in  the  country  comprised  within  the 
limits  of  our  new  acquisitions  ;  and  to  this  end,  you  are  authorized,  either  in 
going  or  returning,  to  visit  the  city  of  Mexico,  for  the  purpose  of  examining 
the  archives  and  obtaining  the  data  desired,  and  will  regard  the  points 
specified  as  intended  to  guide,  but  not  confine  your  powers,  which  you  will 
consider  sufficiently  expansive  to  accomplish  all  the  purposes  contemplated. 

Tou  will  keep  a  journal  of  all  your  proceedings  as  the  confidential  agent 
of  the  government,  noting  the  places  in  which  the  archives  are  deposited, 
and  in  whoso  custody,  with  minutes  of  every  transaction  or  incident  con. 
nected  with  the  subject  which  you  think  would  be  important  or  useful  to  the 
government  in  determining  upon  an  enlightened  and  just  policy,  not  only  in 
respect  to  individual  titles,  but  in  the  management  and  disposal  of  the  public 
domain. 

Very  respectfully,  your  obedient  servant, 

J.  BUTTERFIELD, 

Gommissianer, 

Wm.  Carey.Jonbs,  Esq.,  Confidential  Agtnt^  ^c. 


Department  of  the  Iktbriob, 

July  12,  1849. 

Sir  :  I  have  examined  and  approved  the  instructions  prepared  for  you  in 
the  General  Land  Office,  and  I  desire  information  on  all  the  matters  therein 
named ;  but  it  is  important  that  your  report  should  come  in  prior  to  the 
termination  of  the  next  session  of  Congress,  and  you  are  charged  with 
duties  so  extended  and  deversified,  that  you  will  probably  not  be  able  to 
make,  in  time,  the  detailed  examination  contemplated  by  those  instructions. 

You  will,  however,  obtwn  all  the  information  in  your  power  on  all  the 
subjects  referred  to  therein  ;  but  direct  your  attention,  in  the  first  place,  to 
the  mode  of  creating  titles  of  land,  from  the  first  inception  to  the  perfect 
title,  as  practised  by  Mexico  within  the  province  of  California  ;  what  kind 
of  paper  issued  in  the  first  instance,  from  what  officer,  when  filed,  and  how 
and  by  whom  recorded.  So  also  with  the  subsequent  steps,  embracing  the 
proceedings  as  to  survey  up  to  the  perfecting  of  the  title  ;  and  if  there  be 
record  books,  files,  or  archives  of  any  kind  whatsoever,  showing  the  nature, 
character,  and  extent  of  these  grants,  endeavour  to  find  and  secure  them,  so 
that  they  may  be  placed  in  the  hands  of  the  acting  governor  of  the  Territory 
for  safe  custody  and  future  reference.  In  descending  to  detwls,  you  will 
examine  chiefly  the  larger  grants,  as  the  missions,  and  find  whether  the  title 
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to  them  be  in  aasigbees,  or  whether  they  have  reverted  and  vested  in  the 
sovereign. 

It  is  also  understood  that  there  are  large  grants,  and  grants  of  islands, 
keys,  and  promontories,  points  of  great  value  to  the  public,  which  purport  to 
have  emanated  just  prior  to  the  occupation  of  the  territory  by  the  United 
States,  but  which  are  probably  fictitious  and  really  entitled  to  a  later  date. 
These  you  will  examine  carefully,  and  note  down  fully  all  the  information 
which  can  be  had  on  the  spot  which  will  throw  light  on  those  when  they  shall 
be  hereafter  the  subject  of  investigation,  stating  the  nature  of  the  alleged 
title,  whether  purporting  to  be  inchoate  or  complete.  K  there  be  any 
alleged  grants  of  land  covering  a  portion  of  the  gold  mine«,  you  will  also 
give  to  that  your  careful  consideration.  It  will  be  a  question  worthy  of  ex- 
amination when  in  the  city  of  Mexico,  whether  in  all  grants  in  general,  or  in 
California  in  particular,  there  are  not  conditions  and  linutations,  and  whether 
there  is  not  a  reservation  of  mines  of  gold  and  silver,  and  a  similar  reserva- 
tion as  to  quicksilver  and  other  minerals. 

It  is  also  important  in  all  large  grants,  or  grants  of  important  or  valuable 
sites,  or  of  mines,  to  ascertain  whether  or  not  they  were  actually  surveyed 
and  occupied  under  the  government  of  Spain,  or  Mexico,  and  when  publicity 
was  first  given  to  such  grants,  particularly  as  to  such  as  are  of  a  suspicious 
or  doubtful  character. 

The  department  has  no  authority  to  pay  you  anything  on  account  of  your 
services  ;.  but  you  will  be  paid  out  of  the  contingent  fund  of  the  General 
Land  office  a  sum  sufficient  to  cover  your  expenses  while  in  California,  and 
also  your  necessary  expenditures  in  procuring  information,  and  finding  and 
putting  in  place  of  security  any  books  of  records  of  land  tides  or  other 
archives  relating  thereto,  for  which  your  drafts,  not  exceeding  twenty-five 
hundred  dollars  in  the  whole,  accompanied  by  a  letter  stating  the  special 
objects  to  which  it  has  been,  or  is  about  to  be,  applied,  will  be  duly  honored. 

You  will  be  pleased  to  keep  an  account  of  your  personal  expenses,  and 
also  of  the  expenditures  required  in  the  execution  of  your  duties,  and  make 
a  rendition  of  the  same  to  this  department,  to  which,  aS  to  tides,  &c.,  in 
California,  you  will  make  your  report ;  and  in  reference  to  your  examinations 
in  Mexico  you  will  make  a  separate  communication  to  the  State  Department, 
a  notice  of  which  should  be  given  in  your  report  to  this  department.  An 
application  will  be  made  by  the  department  to  Congress  for  an  appropriation 
as  an  allowance  to  you  of  a  fair  compensation  for  your  services. 

Wishing  you  a  pleasant  voyage,  and  health  and  success  in  your  arduous 
undertaking, 

I  am,  very  respectfully,  your  obedient  servant, 

T.  EWINO. 

Wm.  Caret  Jonbb,  Esq  . 
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H,  W.  SaUeok^B  Report  on  the  LaTtd  reguloHons  which  govern  the  granting 
or  selling.  2.  Pvblxc  lands  in  Oalifomiay  and  the  laws  and  regulations 
respecting  the  lands  and  other  property  belonging  to  the  missions  of  OaU- 
fomia.    March  1, 1849. 

State  Dbpabtment  of  the  Territory  of  California, 

Monterey  y  March  1, 1849. 

Sir:  In  compliance  with  your  instructions,  I  have  collected  together 
and  examined  all  archives  of  the  government  of  Galifomia  which  can  be 
found,  and  have  the  honour  to  report  as  follows  : 

Ist.  On  the  laws  and  regulations  which  govern  the  granting  or  selling  of 
public  lands  in  Califomia. 

2d.  On  the  laws  and  regulations  respecting  the  lands  and  other  property 
belon^g  to  the  m}ssions  of  Califomia. 

3d.  On  the  tides  of  lands  in  California  which  may  be  required  for  fortifi- 
cations, arsenals,  or  other  military  structures,  for  the  use  of  the  general 
government  of  the  United  States. 

The  translation  of  the  laws  are  made  by  Mr.  W.  E.  P.  HartweU,  the 
government  translator,  and  are  almost  literal  versions  of  the  original. 

Very  respectfully,  your  obedient  servant, 

H.  W.  HALLECK, 

Brevet  Captain  and  Secretary  of  State. 
Colonel  B.  B.  Mason, 

Commanding  10th  military  department,  and  Governor  of  California. 

1st.  Laws  and  regulations  governing  grants  or  sales  of  public  lands  in 
Califomia. — ^The  first  authority  for  granting  lands  in  Upper  Califomia  is 
contained  in  the  viceroy's  instmctions  to  the  cornmandant  of  the  *^  New 
Establishments  of  San  Diego  and  Monterey,"  dated  August  17, 1778.  By 
Articles  12, 18, 14  and  15  of  these  instructions,  the  commandant  is  empow- 
ered both  to  designate  common  lands,  and'  to  grant  titles  to  individuals, 
whether  Indians  or  new  settiers,  in  the  vicinity  of  the  missions  or  pueblos. 
He  might  also  if  he  deemed  it  expedient,  change  any  mission  into  a  pueblo, 
and  subject  it  to  the  same  civil  and  economical  laws  as  governed  the  other 
pueblos  of  the  kingdom. — (Vide  appendix  No.  1.) 

On  the  2l8t  of  September,  1774,  the  viceroy  wrote  to  the  commandant  in 
Upper  Califomia,  granting  permission  to  the  soldiers  of  the  garrisons  to 
marry  the  baptized  Indian  girls  of  the  nussions,  and  authorizing  the  assign- 
ment of  lands  to  the  soldiers  so  marrying.  The  first  grant  of  this  kind 
was  that  of  a  piece  of  land  in  Carmel  Valley,  of  one  hundred  and  forty 
varas,  to  Manuel  Butron,  who  had  married  an  Indian  girl  of  the  mission  of 
San  Carlos. 
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In  order  better  to  carry  out  the  wishes  of  the  Spanish  goyemment  in 
reference  to  the  estaUishment  of  depots  of  provisions,  &o.y  in  Upper  Califo^ 
niai  for  refreshing  the  Spanish  vessels  from  the  East  Indies,  and  to  famish 
supplies  tp  the  garrisons  of  the  presidios,  directions  were  sent  by  the  viceroy 
to  Governor  Neve  m  June,  1777,  to  establish  two  pueblos,  one  on  the  '^  Ko 
Guadalupe,"  and  the  other  on  the  ^^  Ko  Porcincula,"  and  to  portion  out 
ground  to  the  new  publadoresj  or  colonists. 

On  the  1st  of  June,  1779,  the  governor  drew  up  a  set  of  new  regulations 
for  the  government  of  California,  which  was  approved  by  the  King  in  a 
royal  order  of  October  24,  1781.  Title  14  of  these  regolations  contuos 
instructions  respecting  colonization,  and  the  government  of  the  new  colonists. 
Each  publador  was  to  receive  a  bounty  of  $116  44  per  annum  for  the  first 
two  years,  and  (60  per  annum  for  the  next  three  years ;  and  also  was  to 
have  the  loan  of  horses,  mules,  cattle,  farming  utenmls,  fcc.  The  streetsy 
squares,  municipal  and  common  lands  of  the  pueblos,  ^d  the  9olare»  or 
house-lots,  and  %uerte%  of  sowmg  lands  of  the  publadaresy  were  to  be  desig- 
nated by  the  government. 

Discharged  soldiers  were  to  receive  building  and  planting  lots,  the  same  as 
the  colonists.  All  the  pttiladare$  were  to  possess  the  right  of  paaturing  their 
cattle  and  of  cutting  wood  on  the  common  lands  of  the  pueblos.  Certain 
conditions  were  to  be  attadied  to  these  grants  of  land,  such  as  the  building 
of  houses,  planting  of  trees,  Jcc,  within  a  specified  period  of  time. — (Tide 
appendix  No.  2.) 

These  regulations  with  slight  modifications,  have  formed  the  basis  of  the 
laws  which  have  ever  since  governed  the  pueblos  of  California. 

On  the  22d  of  October,  1791,  orders  were  sent  to  Governor  Bomeu  au- 
thorizing the  captains  of  presidios  to  grant  and  distribute  house-lots  and  lands 
to  the  soldiers  and  citizens  within  the  extent  of  two  common  leagues  in  eveiy 
direction  from  the  centre  of  each  presidio  square. — (Vide  appendix  No.  3.) 

Immediately  after  the  independence  of  Mexico,  and  during  the  govern- 
ment of  Iturbide,  a  system  of  laws  was  established  for  colonization,  dated 
April  11, 1823  ;  but  as  these  laws  were  suspended  almost  immediately  a&e^ 
wards,  it  is  believed  no  grants  of  land  were  made  under  them  in  U{^r  Cat 
ifomia.  On  the  18th  of  August,  1824,  the  constituent  congress  passed  a 
decree  for  the  colonization  of  the  territories  of  the  republic,  which  decree 
was  limited  and  defined  by  a  series  of  regulations,  dated  November  21, 
1828. 

By  these  laws  and  regulations  the  governors  (gefes  politicos)  of  territeries 
were  authorized  to  grant  (with  certain  special  exceptions)  vacant  lands  to 
contractors,  (empresdariosy}  heads  of  families,  and  private  persons.  The 
grants  to  eny^estarios  for  colonies  or  towns  were  not  to  be  valid  till  approved 
by  the  supreme  government. 

Nor  were  grants  made  to  individuals  or  single  fiunilies  to  be  held  as 
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definitively  valid,  till  approved  by  the  territorial  deputation  ;  and  if  the  ter. 
ritorial  deputation  should  not  give  its  approval,  the  governor  was  to  refer  the 
documents  to  the  supreme  government  for  its  action. 

But,  without  the  previous  approval  of  the  supreme  government^  no  territo- 
rial governor  could  make  grants  of  land  within  ten  leagues  of  the  sea- 
coast,  nor  within  twenty  leagues  of  the  boundaries  of  any  foreign  power. 
Moreover,  the  general  government  reserved  to  itself  the  right  to  make  use  of 
any  portion  of  these  lands  for  the  purpose  of  constructing  warehouses,  arse- 
nals, or  other  public  edifices  which  it  might  deem  expedient  for  the  defence 
or  security  of  the  nation.  The  maximum  and  minimum  amounts  of  land 
which  could  be  given  to  any  one  person  were  specified,  and  also  the  circum- 
stances under  which,  the  grant  should  become  void. — (Vide  appendix  Nos,  4 
and  5.) 

These  laws  and  regulations  are  believed  to  be  still  in  force,  as  they  are 
referred  to  in  the  titles  to  lands  granted  in  Upper  California  as  late  as  July 
8, 1846.  The  usual  form  of  a  confirmation  of  a  grant  of  land  by  the  terri- 
torial legblature,  is  as  follows  :  "  The  grant  made  to  N,  of  the  place  called 

,  in  the  jurisdiction  of ,  comprising sitios  of  large  cattle, 

(square  leagues,)  is  approved  according  to  the  title  given  to  him  on  the 

of ,  184 — ,  in  conformity  with  the  law  of  the  18th  of  August, 

1824,  and  the  5th  article  of  the  regulations  of  the  2l8t  of  November,  1828. 

^^  A.  B.,  President  of  the  Departmental  Assembhf* 

"  C.  D.,  Secretargr 

• 

The  restriction  contained  in  paragraph  4  of  the  decree  of  August  18^ 
1824,  is  also  fully  recognised  in  the  proceedings  of  the  territorial  legblature. 
For  example :  in  the  instructions  of  the  territorial  junta  to  the  deputy  from 
Upper  California  to  the  general  congress  of  Mexico,  dated  July  25, 1836, 
(paragraph  4,)  it  is  expressly  conceded  that  the  general  government  of 
Mexico  alone  had  power  to  dispose  of  islands  on  the  coast  of  California ;  and 
(paragraph  19)  the  deputy  is  directed  to  solicit  from  the  general  govenir 
ment  an  absolute  confirmation  of  the  grants  of  land  made  in  California  under 
the  colonization  decree  of  August  18,  1824,  and  the  regulations  of  Novem^ 
ber  21, 1828,  releasing  the  proprietors  from  the  restrictions  contained  in 
these  laws  and  regulations. 

Agam :  in  1840  the  territorial  deputation  made  a  representation  to  the 
general  government,  asking  that  the  law  of  colonization  be  extended  so  as  to 
include  lands  lying  within  ten  leagues  of  the  coast  of  California,  and  that 
the  grants  already  made  by  the  territorial  government  within  these  limits  be 
confirmed  by  Mexico.  It  is  believed,  however,  that  the  general  government 
never  acted  on  this  representation,  and  that  the  aforementioned  laws  and 
regulations  remain  unchanged. 

The  restriction  contained  in  paragraph  7  of  the  regulations  of  November 
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21, 1828, 18  also  recognised  in  the  proceedings  of  the  territorial  legislature, 
and  has  been  announced  and  enforced  1>y  the  supreme  goyemment.  In  1845, 
when  the  supreme  govemment  confirmed  the  grant  made  to  Don  Esteban 
Smith  of  lands  situated  at  and  near  the  port  of  Bodega,  orders  irere  issued 
that  no  more  grants  of  that  kind  be  made  by  the  territorial  government, 
without  obtaining  the  necessary  authority  from  the  supreme  govemment  of 
Mexico. — (Vide  Governor  Alvarado^s  certificate,  appendix  No.  6.) 

Again  this  restriction  is  alluded  to  and  recognised  in  a  letter  from  the  De- 
partment of  Relations,  dated  Mexico,  August  11, 1845,  and  signed  Louis 
G.  Cuevas ;  and  in  a  leiter  from  the  Minister  of  Foreign  Affairs,  Govem- 
ment, and  Policy,  dated  Mexico,  January  19, 1846,  and  signed  Costillo 
Lanvas— both  of  these  letters  having  reference  to  the  Macnamara  colonizar 
tion  grant — and  even  in  the  grant  itself,  which  was  given  by  Governor  Pico, 
and  dated  July  4,  1846,  it  is  expressly  stated  that  the  approval  of  the  su- 
preme govemment  is  necessary  to  make  it  valid. — (Vide  Senate  Doc.  No. 
75, 1st  session  80th  Congress.) 

The  territorial  govemments  were  originally  prohibited  from  making  grants 
of  public  lands,  of  the  islands  of  the  coast,  as  well  as  of  those  in 
the  bays,  without  the  consent  or  approbation  of  the  general  govemment  of 
Mexico  ;  but  the  consent  of  the  supreme  executive  power  was  given  in  18S8 
to  make  grants  of  islands  on  the  coast  of  California.  The  islands  in  the 
bays,  however,  are  not  included  in  this  permission,— (Vide  appendix  No.  7.) 

The  general  government  of  Mexico  has  also  reserved  to  itself  the  right  to 
take,  and  use  for  the  purpose  of  fortifications  or  arsenals,  lands  belonging  to 
any  State,  by  indemnifying  the  State  for  the  value  of  the  lands  so  taken. 
This  law  was  passed  by  Congress  the  6th  of  April,  1880,  and  is  in  the  fol- 
krwing  words : 

'^  Aet.  4.  The  executive  may  take  such  lands  as  it  considers  useful  for 
fortifications  or  arsenals,  and  for  the  new  colonies,  mdemmfying  the  States 
for  the  value  thereof  out  of  the  amount  due  by  them  (the  different  States) 
t»  the  federation." 

This  same  law  repealed  the  7th  article  of  the  law  of  August  18, 1824,  in 
the  following  words : 

**  Art.  11.  In  virtue  of  the  power  which  the  general  Congress  reserved 
to  itself  in  the  7th  article  of  the  law  of  the  18th  of  August,  1824,  foreign- 
ers belonging  to  nations  whose  possessions  are  bounded  by  the  States  and 
territories  of  the  federation  are  prohibited  from  coloniring  such  adjoining 
lands ;  consequently,  all  contracts  opposed  to  this  law  which  may  not  as 
yet  have  been  fulfilled,  shall  be  suspended." 

A  large  number  of  land  titles  in  Califorma  are  very  indefinite  with  re- 
spect to  boundaries,  the  grants  bemg  for  so  many  ^^  sitios,"  ^^  creaderos," 
&c.,  lying  between  certain  hills,  streams,  &;c.,  as  diown  by  roo^  sketches 
attached  to  the  petitions.    These  sketches  frequeatiy  contain  double  the 
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amount  of  land  included  in  the  grants ;  and  even  now  very  few  jof  these 
grants  have  been  surveyed  or  their  boundaries  definitely  fixed.  The  usual 
form  of  these  titles  is  shown  in  appendix  No.  8, 

Some  of  the  land  titles  given  by  the  Califomian  government  contain  con- 
ditions respecting  their  sale,  &c.,  which  are  not  only  onerous  to  the  holders, 
but  contrary  to  the  spirit  of  our  laws.  These  onerous  conditions  should  be 
removed  by  act  of  Congress.  A  number  of  the  grants  of  land  made  by 
the  governors  of  California,  have  never  been  confirmed^  by  the  territorial 
legislature.  In  some  cases  that  body  has  positively  refused  its  approbation ; 
in  other  cases  it  has  merely  declined  to  act  until  furnished  with  certain  in- 
formation respecting  the  amount  asked  for,  its  boundaries,  kc.  ;  in  others 
again  the  petition,  though  before  the  le^slature,  was  not  reached  previous 
to  its  final  adjournment  in  July,  1846  ;  and  it  is  probable  that  some  of  these 
titles  through  carelessness  were  never  submitted  to  that  body  for  approval. 
Again :  it  has  been  alleged  by  very  respectable  authority,  that  certain  titles 
to  land  were  given  by  Governor  Pico  after  the  United  States  had  taken 
possession  of  the  country,  and  made  to  bear  date  prior  to  the  7th  of  July, 
1846.  These  grants  have  of  course  never  been  confirmed  by  the  territorial 
legislature,  for  that  body  adjourned  on  the  8th  of  July,  the  day  after  our 
flag  was  raised  at  Monterey  ;  nor  have  they  been  recorded  in  any  book  of 
records  among  the  government  archives,  although  it  is  said  they  purport  to 
be  so  recorded.  In  settling  land  titles  in  this  country,  a  broad  distinction 
should  be  made  between  titles  of  this  kind  and  those  which  were  given  uk 
good  faith  by  the  California  governors,  previous  to  our  taking  possession  of 
this  country,  but  which  have  failed  to  receive  the  requisite  confirmation  for 
.want  of  action  on  the  part  of  the  territorial  legislature.  In  appendix  No. 
9, 1  have  given  a  description  of  the  different  land  measures  adopted  by  the 
Mexican  government.  The  description  and  table  are  translated  from  the 
"  Ordenanzas  de  Tierras  y  Aguas,"  by  Marianas  Galuan,  edition  of  1844. 

Where  grants  of  land  have  been  made  by  the  territorial  government  for 
towns,  (fundos  legal  para  pueblos^y  in  conformity  to  the  provisions  of  ar- 
ticles 10, 11, 12,  and  13  of  the  regulations  of  November  21, 1828,  the 
land  lying  within  the  limits  of  such  grants  may  be  disposed  of  by  the  found- 
ers or  municipal  authorities,  agreeably  to  the  general  laws  regulating  the 
government  of  such  towns.  The  spirit  of  these  laws  in  California  may  be 
judged  of  by  the  following  extract  from  an  act  of  the  territorial  deputation, 
dated  August  6, 1834: 

^^  Akt.  1.  The  ayuntamientos  will  make  application  through  the  ordi- 
nary channels,  requesting  lands  to  be  assigned  to  each  pueblo  for  eguidoa 
(common  lands,)  and  proprios  (municipal  lands.) 

"  Art.  2.  The  lands  assigned  to  each  pueblo  for  proprion  shall  be  sulnli* 
Tided  into  middling-sized  and  small  portions,  and  may  be  rented  out  or  given 
at  public  auction,  subjeet  to  an  emphitennic  rent  or  tax— -mi  $€n%o  enfitentico^ 
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The  present  possessora  of  lands  belonging  to  the  proprio$  will  pay  an  annual 
tax,  to  be  imposed  bj  the  ayuntamlento,  the  opinion  of  three  intelligent  men 
of  honor  being  first  taken. 

**  Art.  3.  For  the  grant  of  a  house  lot  for  building  on,  the  parties  inte- 
rested shall  paj  six  dollars,  and  two  rials  for  each  lot  of  one  hundred  varas 
square,  and  in  the  same  manner  for  a  larger  or  smaller  qaantitj  at  the  rate 
pf  two  rials  for  each  vara  front." 

All  grants,  however,  of  land  lying  within  ten  leagues  of  the  coast,  whether 
made  for  towns,  or  for  any  other  purpose,  must  be  approved  by  the  supreme 
executive  power  of  Mexico  in  order  to  make  them  valid  ;  moreover,  they 
are  all  subject  to  the  reservation  contained  in  article  5  of  the  law  of  August 
18,  1824 ;  that  is  general  government  has  reserved  to  itself  the  right  to 
make  use  of  any  portion  of  these  lands  for  the  purpose  of  constructing  ware- 
houses, arsenals,  and  other  public  edifices. 

These  town  grants  are  usually  not  only  definitively  limited  in  their  extent, 
but  are  made  with  certain  conditions  respecting  the  sale  or  division  of  these 
municipal  lands,  the  price  being  fixed  by  law. 
>l_        It  appears  from  the  documents  and  laws  which  have  been  referred  to — 

Ist.  That  no  grants  of  land  made  by  the  governors  of  California,  after 
ihe  21st  of  November,  1828,  are  valid  without  the  approval  of  the  territo- 
rial legislature,  or  of  the  supreme  government  of  Mexico. 

2d.  That  the  governor  and  legislature  of  California  could,  without  the 
approval  of  the  supreme  government,  make  no  grant  whatever  of  land  within 
ten  leagues  of  the  seacoast,  nor  within  twenty  leagues  of  the  boundaries  of 
any  foreign  power ;  nor  could  they  anywhere  grant  to  any  one  person  more 
than  one  league  square  (una  Ugua  cuadrada)  of  fire  thousand  varas  of  irri- 
gable land,  (tierra  de  regadio^  four  superficial  ones  of  land  dependent  on 
the  seasons,  (cuatro  de  9uperficei  de  temporal,)  and  six  superficial  ones  for 
rearing  cattle,  (sets  de  tuperficei  de  abrenado.) 

8d.  That  where  grants  are  made  and  properly  approved  for  towns,  all 
municipal  lands  lying  within  the  limits  of  such  grants  may  be  disposed  of  by 
the  municipal  authorities  in  solares  or  building  lots,  in  conformity  to  the  laws 
applicable  to  such  cases,  except  such  lands  as  may  be  required  by  the  gen- 
eral government  for  constructing  'warehouses,  arsenals,  or  other  public  edifi- 
ces, for  the  defence  or  security  of  the  nation. 

4th.  That  all  lands  in  California  not  included  within  the  limits  of  grants 
made  in  conformity  to  law,  and  prior  to  July  7, 1846,  formed  a  part  of  the 
public  domain  of  Mexico  at  the  moment  when  the  United  States  took  pos- 
lesnon  of  thi:f  territory. 

Since  the  conquest  no  material  change  has  taken  place  in  the  legal  condi- 
tion of  land  titles  in  this  country. 

Numerous  applications  have  been  made  to  the  governor  to  decide  upon 
the  validity  of  these  titles  ;  but  all  questions  of  this  kind  hare  been  post- 
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poned  until  some  competent  tribunal  shall  be  fonned  for  tbeir  adjudication, 
the  several  claimants  being  advised  in  Ihe  mean  time  to  have  their  lands  sur- 
veyed by  some  competent  surveyor 

Soon  after  General  Kearney  became  governor  of  this  country,  represen- 
tations were  made  to  him  that  it  was  important  to  the  growth  and  prosperity 
of  the  town  of  San  Francisco  that  the  general  government  of  the  United 
States  should  immediately  designate  what  land  within  the  limits  of  that  town 
was  required  for  its  use,  (as  pointed  out  in  article  5th  of  the  coloniza- 
tion law  of  August  18,  1824)  the  town  being  permitted  to  dispose  of  the 
remainder  as  municipal  lands.  General  Kearney  acting  in  the  double  ca- 
pacity of  civil  governor  of  California  and  le^^al  representative  of  the  United 
States,  made  a  decree,  dated  March  10,  1847,  directing  the  selection  ot 
such  land  as  was  required  for  government  purposes,  and  surrendering  on 
the  part  of  the  United  States,  all  claim  to  the  remainder  within  certain  de- 
fined limits. 

K  the  beach  and  water  lots  ^'  included  between  the  points  known  as  the 

Rincon  and  Fort  Montgomery*^  are  actually  included  within  the  original 
limits  of  the  town,  this  decree  of  General  Kearney  can  hardly  be  regarded 
as  an  ordinary  land  grant  made  by  a  territorial  governor ;  it  was  rather 
the  act  of  an  agent  of  the  supreme  executive  power  of  the  general  govern- 
ment, designating  the  lands  required  for  the  purposes  contemplated  in  arti- 
cle 5  of  the  law  of  August  18,  1824,  and  releasing  the  remaining  lands 
within  such  limits  from  the  action  of  the  general  reservation  contained  in 
that  article. — (Vide  appendix  No.  10.) 

Representations  having  been  made  in  1847  to  the  governor,  that  the 
former  alcalde  of  the  town  of  Sonoma  had  been  guilty  of  fraud  in  the  grants 
and  records  of  sale  of  municipal  lands,  a  board  of  commissioners  was  ap- 
pointed to  examine  into  these  charges,  with  powers  to  settle  questions  of  title 
to  these  lands  according  to  equity  and  justice.  The  proceedings  and  find- 
ings of  these  commissioners  were  approved  by  the  governor ;  and  on  the 
9th  of  October,  1847,  returned  to  the  alcalde  of  Sonoma  for  file  in  his  of- 
ce. — (See  appendix  No.  11.) 

Representations  were  also  made  to  the  governor,  that  the  municipal 
authorities  of  the  pueblo  of  San  Jose  de  Guadalupe  had  exceeded  their  pow- 
ers in  selling  lands  not  belonging  to,  or  at  the  disposal  of,  the  town,  and  that 
they  had  divided  up  and  granted  or  distributed  to  individuals  all  the  com- 
mon lands  of  the  pueblo,  the  use  of  which  had  been  conceded  to  the  people 
of  that  place  for  the  common  purposes  of  pasture,  wood,  and  sowing,  but 
which  had  never  been  placed  at  the  disposal  of  the  municipal  authorities 
either  for  distribution  or  sale.  The  opinion  and  action  of  the  Executive  on 
these  proceedings  are  given  in  appendix  No.  12. 

It  has  also  been  alleged  that  the  local  authorities  of  other  towns  have  not 
only  disposed  of  municipal  lands  in  a  manner  contrary  to  the  provisions  of 
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the  territorial  laws,  but  in  some  instances  have  even  gone  beyond  the  limita 
of  the  town  grants,  and  made  sale  of  lands  which  properly  belong  to  the  na- 
tional domain.  But,  as  has  already  been  said,  there  being  no  tribunals  in 
this  country  competent  to  decide  upon  quesHons  of  this  kind,  they  have  been 
left  for  adjudication  till  the  proper  courts  shall  be  established.  And  inas- 
much as  these  questions  touching  the  validity  of  land  titles  are  exceedingly 
numerous,  and  as  disputes  are  daily  arising  respecting  the  rights  of  the  dif- 
ferent claimants,  it  is  deemed  exceedingly  important  to  the  peace  and  pros- 
perity  of  the  country  that  measures  be  taken  without  delay  for  the  speedy 
and  final  settlement  of  these  titles  upon  principles  of  equity  and  justice. 

2d,  Laws  and  regulations  respecting  tlie  lands  and  other  property  belong- 
ing to  ike  missions  of  California, — The  first  law  relating  to  the  seculariza- 
tion of  the  religious  establishments  of  the  missionary  priests  in  America  was 
passed  by  the  Spanish  cortes  the  15th  of  September,  1813.  This  law 
was  made  with  respect  to  the  missions  of  Buenos  Ayres,  and  the  first  five  ar- 
ticles refer  merely  to  the  transfer  of  these  establishments  from  one  class  of 
priests  to  another.     The  0nal  article  is  as  follows  : 

"  The  religious  missionaries  shall  immediately  cease  from  the  government 
and  administration  of  the  property  (haciendas)  of  said  Indians,  it  being  left 
to  the  care  and  election  of  these  (Indians)  to  appoint  amongst  themselves 
by  means  of  their  ayuntamientos,  and  with  the  intervention  of  the  governor, 
persons  to  their  satisfaction,  capable  of  administering  it,  distributing  the 
lands,  and  reducing  them  to  private  property,  agreeably  to  the  decree  of  the 
4th  of  January,  1813,  respecting  the  reduction  of  vacant  and  other  lands  to 
private  dominion." 

Basing  themselves  on  the  authority  of  this  law,  the  governor  and  territo- 
rial deputation  of  California,  under  the  pretence  of  ameliorating  the  condition 
of  the  natives,  prepared  a  project  for  secularizing  the  missions  of  this  prorince, 
and  for  converting  them  into  pueblos  or  towns.  Accordingly  a  bando  or 
decree  was  issued  on  the  6th  of  January,  1831,  designating  the  particular 
manner  of  parcelling  out  the  lands  and  property  of  the  several  missions,  -and 
of  regulating  the  government  and  police  of  the  proposed  towns.  But  the 
whole  project  (which,  being  without  the  approbation  or  authority  of  Mexico, 
was  in  itself  illegal)  was  defeated  by  the  new  governor  who  had  arrived  at 
Santa  Barbara  the  31st  of  December,  1830.  The  latter  immediately  recalled 
the  bando  of  his  nredecessor,  and  forbid  all  attempts  to  carry  it  into  execu- 
tion. 

The  question  of  secularization  was  afterwards  agitated  in  the  general  con- 
gress of  Mexico  ;  and  on  the  17th  of  August,  1833,  a  law  for  this  object 
was  passed  by  that  body,  and  received  the  executive  sanction.  By  this  law 
the  missions  of  Upper  and  Lower  California  were  seeularizedj  and  became 
the  property  of  the  government.  Each  mission  was  to  constitute  a  parish, 
and  to  be  placed  under  the  charge  of  a  parish  prieqt  of  the  secular  clergy, 
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with  a  fixed  salary.  The  churches  of  the  several  missionET^with  the  sacred 
vessels,  ornaments  and  other  appurtenances,  and  such  adjacent  buildings  as 
the  government  might  deem  necessary,  were  to  be  assigned  for  the  use  of  the 
parish.  The  most  appropriate  building  of  each  mission  was  to  be  assigned 
for  the  habitation  of  the  curate,  with  a  lot  of  ground  not  exceeding  two 
hundred  varas  square.  The  remaining  edifices  were  to  be  designated  for 
court-houses,  preparatory  schools,  workshops,  &c.  A  lot  of  ground  was  also 
to  be  laid  out  in  each  parish  for  a  burial-ground.  All  the  expenses  of  this 
law  were  to  be  provided  for  out  of  the  "  products  of  the  estates,  capitals,  and 
revenues,  at  present  recognised  as  the  pious  fund  of  the  missions  of  Califor- 
nia."— (Vide  appendix  No.  13.) 

The  missions  of  both  Upper  and  Lower  California  were  thus  made  public 
property,  and  the  lands  which  formerly  belonged  to  these  establishments 
could  be  disposed  of  after  the  date  of  this  law  only  under  the  provisions  of 
the  decree  of  August  18, 1824,  and  the  regulations  of  November  21, 1828. 
The  case  was  anticipated  and  provided  for  in  article  17  of  these  regulations. 

Acting  under  the  authority  of  these  laws,  the  governor  of  California, 
(Pigueron,)  on  the  9th  of  August,  1834,  issued  "  provisional  regulations," 
converting  ten  of  these  missions  into  pueblos.  By  these  regulations,  the 
duties  of  the  priests  were  confined  t<>  the  spiritual  affairs  of  the  missions, 
while  the  territorial  government  assumed  to  itself  the  administration  of  all 
their  temporal  affairs.  To  each  head  of  family,  and  to  all  over  the  age  of 
twenty-one  years  even  when  having  no  family,  was  to  be  assigned  a  lot  of 
land  not  exceeding  four  hundred  varas  square,  nor  less  than  one  hundred 
varas,  out  of  the  common  lands  of  the  missions.  Common  lands,  (egidoB^ 
and,  when  convenient,  municipal  lands  (^prapios^  also,  were  to  be  assigned 
to  each  pueblo.  One-half  of  the  stock,  seeds,  and  agricultural  implements 
of  the  missions  was  to  be  distributed  to  individuals  in  the  same  way  ;  all 
other  lands  and  property  to  remain  at  the  disposal  and  direction  of  the 
governor.  The  fiscal  affairs  of  these  new  pueblos  were  to  be  under  the 
direction  of  ayuntamientos,  while  the  legal  matters  were  to  be  decided  by 
the  primary  judges  of  the  nearest  towns.  The  emancipated  Indians  were  to 
assist  in  the  cultivation  of  the  common  grounds  of  the  new  pueblos,  but  were 
prohibited  from  selling  any  of  the  lots  or  stocks  assigned  to  them  by  the 
government.  All  contracts  made  by  them  were  declared  null  and  void,  and 
the  property  sold  by  them  was  to  be  reclaimed  by  the  government  as  national 
property — ^the  purchasers  losing  their  money.  If  these  Indians  died  without 
heirs,  their  property  reverted  to  the  nation. — (Vide  appendix  No.  14.)  In 
ihe  extraordinary  session  of  'the  legislature  at  Monterey,  November  3,  1834, 
diese  provisional  regulations  (except  that  relating  to  the  personal  services  of 
the  Indians  to  the  priests)  were  confirmed,  and  others  formed  marking  out 
the  different  curacies,  defining  the  salaries  of  the  priests,  &c. — (Vide  ap- 
pendix No.  15.)    The  whole  direction  of  the  temporal  affairs  of  these  mis- 
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dons  was  transferred  from  Uie  priests  to  civil  officers,  called  adnunistrators, 
who  were  stationed  in  the  missions,  and  who,  under  the  general  direction  of 
the  government,  were  to  manage  the  property  of  these  establishments  for  the 
benefit  of  the  Indians.  They,  however,  were  prohibited  from  making  any 
sales  of  mission  property  without  the  express  orders  of  the  government. 

On  the  7th  of  November,  1885,  a  decree  of  the  supremo  government 
directed  that  the  execution  of  the  law  of  August  17  be  suspended  until  the 
curates  mentioned  in  article  2  should  take  possession. — (Vide  appendix  No. 
16.) 

Governor  Alvarado's  regulations  of  January  17,  1839,  declare  null  and 
void  all  debts  contracted  by  these  administrators  without  the  previous  consent 
of  the  government.  On  the  first  of  March,  1840,  he  made  new  regulations 
for  the  government  of  the  missions — replacing  the  administrators  by  major- 
domos,  and  defining  the  powers  and  duties  of  the  latter  over  these  establish, 
ments.  Both  of  these  sets  of  regulations  seemed  designed  merely  to  carry 
out  the  provisions  of  the  previous  laws  and  decrees. — (Vide  appendix  Nos. 
17  and  18.) 

On  the  29th  of  March,  1843,  Governor  Mitcheltorena  ordered  twelve  of 
these  missions  to  be  delivered  up  to  the  direction  and  management  of  the 
priests-— the  same  as  formerly.     The  mission  lands  which  had  been  granted 
previous  to  that  date,  and  in  accordance  with  the  law,  were  not  to  be  re. 
claimed  ;  but  all  the  cattle,  property,  and  utensils  of  the  missions  which  had 
been  let  out  were  to  be  restored  to  these  establishments.     One-eighth  part 
of  the  total  annual  produce  of  these  missions  was  to  be  paid  into  the  public 
treasury  for  the  support  of  the  government  troops  and  civil  officers. — (Vide 
appendix  No.  19.)     By  a  decree  of  the  departmental  assembly.  May  28, 
1845,  it  was  directed  that  certain  missions  (four  in  number)  be  considered 
as  having  already  been  converted  into  pueblos,  and  that  their  premises 
(except  the  reservations  already  mentioned)  be  sold  at  public  auction.    It 
was  also  directed  that  if  the  Indians  of  five  other  missions  mentioned  in  the 
decree  did  not,  after  one  month's  public  notice  by  proclamation,  unite  for  the 
purpose  of  occupying  and  cultivating  the  said  missions,  the  missions  also, 
should  be  declared  unoccupied,  and  be  disposed  of  as  the  assembly  and 
departmental  government  should  deem  best  for  the  general  good  ;  the  remain- 
der of  the  missions  in  Upper  Cidifornia  (with  the  exception  of  the  principal 
edifice  at  Santa  Barbara)  to  be  rented  out  at  the  option  of  the  government 
— care  being  taken  to  secure  their  prosperity ;  one-half  of  the  total  rent  of 
tibe  mission  of  Santa  Barbara  was  to  be  invested  for  the  benefit  of  the  church 
and  the  support  of  its  minister,  and  the  other  half  for  the  benefit  of  its  In* 
dians.     Of  the  rents  of  the  other  missions,  one  third  was  to  go  to  the  priest 
and  church,  one- third  to  go  to  the  benefit  of  the  Indians,  and  one-third  to  be 
devoted  to  education  and  public  beneficence,  as  soon  as  the  legal  debts  of 
each  mission  were  paid. — (Vide  appendix  No.  20.) 


MINES  AND  MINING.  441 

On  llie  28th  of  October,  1845,  Qovernor  Pico  advertised  for  sale,  to  the 
highest  bidder,  five  of  the  missions,  and  directed  that,  as  soon  as  certain  edi- 
fices of  four  other  missions  were  selected  for  specified  objects,  the  remaining 
edifices  of  these  four  establishments  should  also  be  sold  at  public  auction. 
The  day  of  sale  and  the  manner  of  giving  notice  are  specified  in  the  regu- 
lations. Four  other  missions  were  to  be  rented  to  the  highest  bidder  for  the 
term  of  nine  years.  All  the  lands,  vineyards,  orchards,  workshops,  imple- 
ments of  agriculture,  and  other  property  of  these  missions,  were  to  be  includ- 
ed in  the  renting ;  but  the  principal  edifice  of  the  mission  of  Santa  Barbara, 
and  the  churches,  with  the  appurtenances,  the  court-houses,  curates'  houses, 
school-houses,  and  the  small  portions  of  land  occupied  by  certain  Indians  in 
each  of  the  missions,  were  excepted  in  the  order  for  renting.  The  proceeds 
of  these  rents  were  to  be  divided  into  three  parts,  and  disposed  of  as  has  al- 
ready been  mentioned. 

The  renters  were  to  pay  their  rents- punctually  and  quarterly  ;  and,  at 
the  expiration  of  the  nine  years,  were  to  deliver  back,  with  improvements, 
and  in  a  serviceable  ojcder,  the  property  of  the  missions.  They  were  to  re- 
turn the  same  number  and  description  of  cattle  as  received,  and  of  such  an 
age  as  not  to  embarrass  the  procreation  of  the  following  year.  Before  they 
could  receive  these  establishments  they  were  to  give  bonds  to  the  satisfaction 
of  the  government,  conditioned  on  the  fulfilment  of  theijr  obligations,  and 
the  payment  of  such  damages  as  the  government  should  find  against  them. 
The  government  reserved  to  itself  the  right  of  taking  care  that  these  estab- 
lishments should  prosper  ;  in  virtue  of  which  right,  it  would  take  such  mea- 
sures as  might  be  necessary  to  prevent  their  distribution,  ruin,  or  decline, 
during  the  period  of  their  renting.  Six  other  missions,  whose  names  are 
given,  were  to  be  rented  in  the  same  manner,  as  soon  as  their  debts  could 
be  arranged. — (Vide  appendix  No,  21.) 

A  decree  of  the  departmental  assembly,  April  8, 1846,  authorized  the 
application  of  the  laws  of  bankruptcy  to  certain  missions ;  and  if  necessary , 
to  prevent  their  total  ruin,  their  sale  at  public  auction,  the  customary  notice 
being  previously  given. 

A  portion  of  the  lands  and  other  property  of  these  missions,  were  to  be 
set  apart  for  the  maintenance  of  the  priests,  and  the  support  of  pubUc  wor- 
ship. But  this  act  was  in  no  way  to  interfere  with  what  had  already  been 
done  under  the  previous  decrees  of  the  assembly.  Six  months  at  farthest 
were  allowed  for  its  fulfilment. — (Vide  appendix  No.  22.) 

In  1846,  after  the  adjournment  of  the  departmental  assembly,  for  want 
of  a  quoxum,  and  the  flight  of  Governor  Pico  from  the  country,  Oaptain 
Flores,  who  assumed  to  be  governor  ad  interim^  organized  a  kind  of  provis- 
ional legislature,  which  body,  on  the  30th  of  October,  passed  a  decree  annul- 
ling the  sales  of  missions  made  by  Pico,  and  authorizing  the  governor  ad  inr 
terim  to  mortgage  these  establishments  for  the  purpose  of  raising  loans  of 
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money  to  carry  on  the  war.     But,  as  these  proceedbgs  took  place  sereral 
monttis  after  the  United  States  had  taken  possession  of  the  country,  they 
were  evidently  illegal,  and  of  no  force. — (Vide  appendix  No.  28.) 
It  appears  from  the  documents  and  laws  to  which  I  have  referred — 

1.  That  since  the  17th  of  August,  1883,  the  missions  of  California  have 
been  regarded  as  national  property,  and  held  at  the  disposal  of  the  govern- 
ment. 

2.  That,  when  thus  made  the  property  of  the  nation,  they  could  be  dis- 
posed of  by  the  territorial  government  only  in  accordance  with  the  colomza- 
tion  laws  of  1824  and  1828,  or  under  the  authority  of  some  special  law  of 
the  Mexican  Congress. 

3.  That  the  territorial  or  departmental  legislature,  basing  its  authority  on 
the  laws  of  the  Mexican  Congress,  has  authorised  the  governor,  on  specified 
conditions,  to  convert  certain  of  these  missions  into  pueblos,  to  sell  some, 
and  rent  others. 

4.  That  the  territorial  or  departmental  governors,  acting  under  the  au- 
thority of  the  legislature,  has  converted  certain  of  these  missions  into  pueblos, 
and  sold  and  rented  others,  establishing  certain  conditions  or  regulations  for 
the  conversion,  sale,  or  renting  of  these  establishments. 

5.  That  where  any  of  these  missions  have  been  regularly  converted  into 
pueblos,  the  municipal  lands,  or  lands  lying  within  the  limits  of  the  town  i 
grant,  (^fundo  legal  para  pueblo,^  are  to  be  disposed  of  in  solarea,  or  build- 
ing lots,  according  to  the  provisions  of  the  law  applicable  to  such  cases. 
The  common  lands,  granted  to  these  towns,  must  remain  as  such  until  the 
legislature  converts  them  into  municipal  lands,  or  otherwise  authorizes  their 
sale ;  and  all  lands  lying  without  these  town  limits  can  be  disposed  of  only 

in  accordance  with  the  laws  and  regulations  of  1824  and  1828. 

6.  That  the  land  set  apart  for  the  priest,  in  each  mission,  could  not  ex- 
ceed two  hundred  varas  square  ;  nor  could  more  than  four  hundred  varas 
square  be  granted  to  any  one  individual. 

7.  That  the  lands  granted  to  Indians  were  merely  for  the  use  of  them- 
selves and  of  their  descendants  ;  that  they  could  in  no  way  be  disposed  of 
by  them,  but  when  abandoned  they  reverted  to  government. 

8.  That  all  sales  of  mission  property  by  the  Indians  are  null  and  void. 

9.  That  no  civil  agent  or  administrator  could  dispose  of  mission  property, 
or  contract  debts  in  the  name  of  the  missions,  without  the  previous  authority 
of  the  government. 

10.  That  no  lease  of  a  mission  or  of  mission  property  is  made  in  con- 
formity to  law,  unless  bonds  have  been  ^^en  to  the  satis&ction  of  the  gov- 
ernment, conditioned  for  the  fulfilment  of  the  obligations  of  the  lessee. 

12.  That  the  renters  of  the  missions  are  bound  by  certain  regulataons, 
respecting  the  care  and  preservation  of  the  mission  property. 

18.  That  the  rents  are  to  be  paid  punctually  and  quarterly,  one-third  (in 
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SanU  Barbara  one-half)  to  the  padres,  prefects,  or  their  authoriied  agents, 
and  the  other  two-thirds  into  the  public  treasury,  to  be  expended  for  certain 
specified  objects. 

14.  That  government  has  reserved  to  itself  the  right  to  take  such  mea- 
sures as  may  be  necessary  to  prevent  "  the  destruction^  ruin,  or  decline^^  of 
the  misBiofii  *'  during  the  period  of  their  renting,^  and  that,  therefore,  if 
the  renters,  previous  to  the  expiration  of  their  leases,  be  found  injuring  or 
destroying  the  mission  property,  the  government  may  eject  them. 

15.  That  the  mission  lands  and  other  property  which  have  not  been  sold 
in  accordance  with  the  provisions  of  law,  are  still  the  property  of  govern- 
ment, and  may  be  disposed  of  accordingly.  Such  was  the  legal  condition 
of  the  missions  of  California  when,  on  the  7th  of  July,  1846,  the  American 
flag  was  raised  in  Monterey,  and  the  country  taken  formal  possession  of  in 
the  name  of  the  United  States.  Nor  has  this  condition  been  in  any  way 
changed  by  the  American  authorities  since  the  conquest.  Soon  after  Gen- 
eral Kearney  assumed  the  civil  government  in  California,  representations 
were  made  to  him,  from  the  most  respectable  sources,  that  the  grants  and 
sales  of  mission  property  by  Governor  Pico,  just  as  he  was  leaving  the  coun^ 
try,  were  without  the  authority  of  law,  and  that,  though  actually  made  after 
the  7th  of  July,  1846,  they  had  been  antedated  in  order  to  ^ve  them  the 
semblance  of  legality.  These  titles  were  not  recorded  in  the  usual  book 
of  records  in  the  government  archives ;  but  purported  to  be  recorded  in 
some  other  book,  which,  as  yet,  has  never  been  found.  Speculators  had 
bought  up  these  doubtful  titles,  and  now  demanded  to  be  put  in  possession 
of  their  property.  Under  these  circumstances,  General  Kearney  issued  a 
decree  on  the  22d  of  March,  1847,  directing  that  certain  missions,  so 
clamed,  be  left  in  the  hands  of  the  priests  until  the  proper  tribunal  should 
be  organized  to  determine  on  the  validity  of  these  titles. — (Vide  appendix 
No.  24.)  In  other  cases,  where  the  claimants  were  in  actual  possession, 
they  were  allowed  to  remain,  but  with  the  express  understanding  that  this 
permission  should  in  no  way  affect  the  legality  of  their  titles.  Those,  also, 
who  were  found  holding  mission  property  on  lease  were  left  in  quiet  posses- 
sion, except  the  renter  of  the  mission  of  San  Buenaventura,  who,  being  de- 
tected in  selling  and  destroying  the  property  of  the  mission,  to  its  injury 
and  almost  total  ruin,  was  ejected  by  the  commanding  officer  of  the  southern 
military  district.  Towards  the  close  of  1847,  it  was  reported  to  the  governor 
that  the  priest  of  the  mission  of  Sante  Clara  was  selli^ig  the  lands  of  that 
mission.  He  was  immediately  called  upon  for  his  authority  for  making  such 
sales,  and  being  unable  to  give  any  that  was  deemed  satisfactory,  the  gov- 
ernor declared  all  sales  made  by  him  of  mission  lands  to  be  illegal,  null  and 
void. — (Vide  appendix  No.  25.) 

Agsun,  in  1848,  it  being  reported  that  the  alcalde  of  Sante  Barbara  had 
attempted  to  give  legal  possession  to  some  of  the  owners  of  doubtful  titles 
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to  mission  property,  notice  was  given  both  to  the  alcalde  and  the  claimants 
that  this  act  of  llie  alcalde  was  null  and  void ;  no  alcalde  in  California  hav- 
ing authority  to  give  any  legal  force  to  clfums  to  public  lands  in  this  terri- 
tory.— (Vide  appendix  No.  26.) 


APPENDIX  NO.  1. 


UxtracU  from  "  the  instruetionB  to  be  ohnerved  by  the  commandant  appoint- 
ed to  the  new  establishments  of  San  Diego  and  Monterey  ^^l  giveth  by 
El,  Bailie  Frior  Don  Antonio  Bucareli  y  Urusu,  dated  Mexico,  Vlth 
August,  1773. 

Article  2.  The  confusion  which  has  reigned  in  the  accounts,  and  the  want 
of  order  which  I  have  observed  in  everything  else,  have  compelled  me  to  es- 
tablish this  new  method,  and  to  appoint  Captain  Don  Fernando  Rivera  y 
Moncada  commandant  of  San  Diego  and  Monterey,  because  I  am  well  in- 
formed of  his  good  conduct  or  manner  of  proceeding,  and  of  his  knowledge 
of  the  new  establishments,  acquired  in  the  employments  and  offices  which  he 
has  therein  obtained  and  in  the  presidios  of  California  for  many  years. 

Article  12.  With  the  desire  to  establish  population  more  speedily  in 
the  new  establishments,  I  for  the  present  grant  the  commandant  the  power 
to  designate  common  lands,  and  also  even  to  distribute  lands  in  private  to 
each  Indians  as  may  most  dedicate  themselves  to  agriculture  and  the  breed- 
ing of  cattle,  for  having  property  of  their  own,  the  love  of  it  will  cause 
them  to  radicate  themselves  more  firmly ;  but  the  commandant  must  bear  in 
mind  that  it  is  very  desirable  not  to  allow  them  to  live  dispersed^-each  one 
on  the  lands  given  to  thom — ^but  that  they  must  necessarily  have  their  house 
and  habitation  in  the  town  or  mission  where  they  have  been  established  or 
settled. 

Article  13.  I  grant  the  same  faculty  to  the  commandant  with  respect 
to  distributing  lands  to  the  other  founders  (pobladores)  according  to  their 
merit  and  means  of  labor — they  also  living  in  the  town  and  not  dispersed, 
declaring  that  in  the  practice  of  what  is  prescribed  in  this  article  and  the 
preceding  12th,  he  must  act  in  every  respect  in  conformity  with  the  provis- 
ions made  in  the  collection  of  the  laws  respecting  newly-acquired  countries 
and  towns,  (reducciones  y  poblaciones,^  granting  them  legal  titles  for  the 
owner's  protection  without  exacting  any  remuneration  for  it  .or  for  the  act 
of  possession. 

Article  14.  The  commandant  must  be  carefully  attentive  that  the  found- 
era  who  go  to  the  new  establishments  have  the  requisite  arms  for  their  de- 
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fence  and  for  assisting  the  garrisons  of  the  presidios  or  missions  in  case  of 
necessity,  binding  them  to  this  obligation  as  a  thing  necessary  for  their  own 
safety  and  that  of  all  their  neighbors. 

Articlb  15.  When  it  b.ecomes  expedient  to  change  any  mission  into  a 
pneblOy  the  commandant  will  proceed  to  reduce  it  to  the  civil  and  economi- 
>nal  government  which,  according  to  the  laws,  is  observed  in  the  other  pueblos 
of  this  kingdom,  giving  it  a  name,  and  declaring  for  its  patron  the  saint  un- 
der whose  auspices  and  venerable  protection  the  mission  was  founded. 


APPENDIX  No.  2. 

JExtraets  from  the  regulations  for  the  government  of  the  province  of  Call" 
fomia^  by  Don  Felipe  De  Neve,  governor  of  the  samey  dated  in  the  royal 
presidio  of  San  Carlos  de  Monterey,  \st  June,  1779,  and  approved  by 
his  Majesty  in  a  royal  order  of  the  24tA  October,  1781. 

TITLE  THB  FOURTBBNTH. — POLITICAL   GOVERNMENT,  AND   INSTRUCTIONS  RE- 
SPECTING  COLONIZATION. 

1st.  The  object  of  greatest  importance  towards  the  fulfilment  of  the  pi- 
ous intentions  of  the  King,  our  master,  and  towards  securing  to  his  Majesty 
the  dominion  of  the  extensive  country  which  occupies  a  space  of  more  than 
two  hundred  leagues,  comprehending  the  new  establishment  of  the  presidios, 
and  the  respective  ports  of  San  Diego,  Monterey,  and  San  Francisco,  being 
to  forward  the  reduction  of,  and  as  far  as  possible  to  make  this  vast  coun- 
try (which,  with  the  exception  of  seventeen  hundred  and  forty-nine  Christ- 
ians of  both  sexes  in  the  eight  missions  on  the  road  which  leads  from  the 
first  to  the  last  named  presidio,  is  inhabited  by  innumerable  heathens)  useful 
to  the  State,  by  erecting  pueblos  of  which  people,  (^gente  de  razon — liter- 
ally, people  of  reason,')  who,  being  united,  may  encourage  agriculture, 
planting,  the  breeding  of  cattle  and  successively  the  other  branches  of  in- 
dustry ;  so  that  some  years  hence  their  produce  may  be  sufficient  to  provide 
garrisons  of  the  presidios  with  provisions  and  horses,  thereby  obviating 
the  distance  of  transportation  and  the  risks  and  losses  which  the  royal  gov- 
ernment suffers  thereby.  With  this  just  idea,  the  pueblo  of  San  Jose  has 
been  founded  and  peopled  ;  and  the  erection  of  another  is  determined  upon, 
in  which  the  colonists  and  their  families,  from  this  provinces  of  Sonora  and 
Sinuloa,  will  establish  themselves,  the  progressive  augmentation  of  which, 
and  of  the  families  of  the  troops,  will  provide  for  the  establishment  of  other 
towns,  and  furnish  recruits  for  the  presidio  companies,  thus  freeing  the  roy- 
al revenue  from  the  indispensable  expenses  at  present  required  for  these  pur- 
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poses ;  and  it  being  necessary  to  establish  rules  for  carrying  all  this  into 
effect,  the  following  instructions  will  be  observed : 

2d.  As  an  equivalent  for  the  ^120  and  rations,  which  hitherto  have 
been  assigned  yearly  to  each  poblador  (founder  or  colonist)  for  the  first  two 
yearS)  and  the  rations  alone  for  the  following  one,  calculated  at  a  rial  and  a 
half  per  diem,  free,  for  the  three  following  ones,  they  will  hereafter  receive 
for  each  of  the  first  two  years  $116  and  3}  rials,  the  rations  to  be  under- 
stood as  comprehended  in  this  amount :  and  in  lieu  of  rations  for  the  next 
three  years,  they  will  receive  |J60  yearly,  by  which  arrangement  they  will 
be  placed  on  more  favorable  terms  than  formerly,  taking  into  consideration 
the  advance  that  was  charged  on  what  they  were  paid  with,  and  the  discount 
on  the  rations  furnished,  which  article  they  will  in  future  receive  at  cost 
from  the  moment  that  these  regulations  be  approved  and  declared  to  be  in 
force,  it  being  understood  that  the  foremcntioned  term  of  five  years,  as  re- 
gards this  emolument,  is  to  be  reckoned  from  the  day  on  which  the  posses- 
sion of  the  house-lots  and  pieces  of  land,  (jiolare%  y  Buertes  de  Herras,) 
which  are  to  be  distributed  to  each  poblador  in  the  manner  hereafter  men- 
tioned, be  given  ;  and  the  previous  time,  from  the  period  of  their  enrolment, 
must  be  regulated  according  to  the  terms  of  their  respective  contracts,  and, 
in  order  to  avoid  this  expense,  measures  will  be  taken  to  have  the  new  pob- 
ladores  collocated,  and  put  into  possession  immediately  on  their  arrival. 

8d.  To  each  poblader,  and  to  the  community  of  the  pueblo,  there  shall  be 
given,  under  condition  of  repayment  in  horses  and  mules  fit  to  be  given  and 
received,  and  in  the  payment  of  the  other  large  and  small  cattle,  at  the  just 
prices  which  are  to  be  fixed  by  tariff,  and  of  the  tools  and  implements  at 
cost  as  it  is  ordained,  two  mares,  two  cows  and  one  calf,  two  sheep  and  two 
goats,  all  breeding  animals,  and  one  yoke  of  oxen  or  steers,  one  plow-share 
or  point,  one  hoe,  one  coa,  (a  kind  of  wooden  spade  with  a  steel  point,)  one 
axe  and  one  sickle,  one  wood-knife,  one  musket  and  one  leather-shield^  two 
horses  and  one  cargo  mule.  To  the  community  there  shall  likewise  be  given 
the  males  corresponding  to  the  total  number  of  cattle  of  different  kinds  dis- 
tributed amongst  all  the  inhabitants,  one  seed  jackass,  another  common  one 
and  three  she  asses,  one  boar  and  three  sows,  one  forge,  with  its  correspond- 
ing anvil  and  other  necessary  tools,  six  crowbars,  six  iron  spades  or  shovels, 
and  the  necessary  tools  for  carpenter  and  cast  work. 

4th.  The  house-lots  to  be  granted  to  the  new  pobladores  are  to  be  desig- 
nated by  government  in  the  situations,  and  of  the  extent,  corresponding  to 
the  locality  on  which  the  new  pueblos  are  to  be  established,  so  that  a  square 
and  streets  he  formed  agreeable  to  the  provisions  of  the  laws  of  the  king- 
dom ;  and  conformable  to  the  same,  competent  common  lands  (egidos)  shall 
be  designated  for  the  pueblo  and  pasture  grounds,  with  the  sowing  lands  that 
may  be  necessary  for  municipal  purposes,  (proprioe.) 

5th.  Each  suerte  of  land,  whether  capable  of  irrigation  or  dependent  on 


MINES  AND  MINING.  447 

the  seaaonSy  (de  riego  de  temporale,)  shall  consist  of  two  hundred  varas  in 
length  and  two  hundred  in  breadth,  this  being  the  area  generally  occupied 
in  the  sowing  of  one  fanega  of  Indian  com.  The  distribution  which  is  to  be 
effected  of  the  house-lots  and  pieces  of  land  to  the  new  colonists  must  be 
made  in  the  name  of  the  King,  our  master,  by  the  government,  with  equality, 
and  a  proportion  to  the  ground  which  admits  the  benefit  of  being  watered,  so 
that  after  making  the  necessary  demarcation  and  reserving  vacant  the  fourth 
part  of  the  number  which  may  result,  counting  with  the  number  of  poblado- 
res,  should  there  be  sufficient,  each  one  shall  have  two  suertes  of  irrigable 
land,  and  other  two  of  dry  ground,  delivered  to  him  ;  and  of  the  royal  lands 
(jealengas)  as  many  as  may  be  considered  necessary  shall  be  separated  for 
the  proprios  of  the  pueblo,  and  the  remainder  of  these,  as  well  as  of  the 
house-lots,  shall  be  granted  in  the  name  of  his  Majesty,  by  the  governor,  to 
those  who  may  hereafter  come  to  colonize,  and  particularly  to  those  soldiers 
who,  having  fulfilled  the  term  of  their  engagement,  or  on  account  of  advanc- 
ed age  may  have  retired  from  service,  and  likewise  to  the  families  of  those 
who  may  die  ;  but  these  persons  must  work  at  their  own  expense,  out  of  the 
funds  which  each  of  them  ought  to  possess,  and  will  not  be  entitled  to  receive 
from  the  royal  revenue  either  salary,  rations,  or  cattle,  this  privilege  being 
limited  to  those  who  leave  their  own  country  for  the  purpose  of  settling  this 
country. 

6th.  The  houses  built  on  the  lots  granted  and  designated  to  the  new 
pobladores,  and  the  parcels  of  land  comprehended  in  their  respective  gifts, 
shall  be  perpetually  hereditary  to  their  sons  and  descendants,  or  to  their 
daughters  who  marry  useful  colonists  who  have  received  no  grants  of  land 
for  themselves,  provided  the  whole  of  them  comply  with  the  obligations  to  be 
expressed  in  these  instructions  ;  and  in  order  that  the  sons  of  the  possessors 
of  these  gifts  observe  the  obedience  and  respect  which  they  owe  to  their 
parents,  these  shall  be  freely  authorized,  in  the  case  of  having  two  or  more 
sons,  to  choose  which  of  them  they  please,  being  a  layman,  to  succeed  to  the 
house  and  suertes  of  the  t')wn  ;  and  they  may  likewise  dispose  of  them  amongst 
their  children,  but  not  so  as  to  divide  a  single  suerte,  because  each  and  all 
of  these  are  to  remain  indivisible  and  inalienable  forever. 

7th.  Neither  can  the  pobladores,  nor  their  heirs,  impose  on  the  house  or 
parcel  of  land  granted  to  them,  either  tax,  entail,  reversion,  mortgage,  (cento^ 
vinculo  J  fianza^  Jiipoteca)  or  any  other  burden,  although  it  be  for  pious  pur- 
poses ;  and  should  any  one  do  so  in  violation  of  this  just  prohibition,  he  shall 
irremediably  be  deprived  of  his  property,  and  his  grant  shall  ipso  facto  be 
^ven  to  another  colonist  who  may  be  useful  and  obedient. 

8th.  The  new  colonists  shall  enjoy,  for  the  purpose  of  maintaining  their 
cattle  the  common  privilege  of  the  water  and  pasturage,  fire-wood  and  tim- 
ber, of  the  common  forest  and  pasture  lands,  to  bo  designated  according  to 
law  to  each  new  pueblo ;   and  besides,  each  one  shall  privately  enjoy  the 
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pasture  of  his  own  land,  bat  with  the  condition  that  as  they  have  to  possess 
and  breed  all  kinds  of  large  and  small  cattle,  and  it  not  being  possible  that 
each  one  can  dedicate  himself  to  the  taking  care  of  the  small  stock  consigned 
to  them — as  by  so  doing  they  would  be  unable  to  attend  to  agriculture  and 
the  public  works — ^for  the  present,  the  small  cattle,  and  the  sheep  and  goats 
of  the  community,  must  feed  together,  and  the  shepherd  must  be  paid  by 
such  community  ;  and  with  respect  to  collecting  together  the  large  cattle, 
and  bringing  them  to  the  corrol,  such  as  mares  and  asses,  as  maybe  required, 
this  must  be  done  by  two  of  the  pobladores,  whom  they  must  appoint  amongst 
themselves,  or  as  they  may  see  fit,  to  look  after  this  business,  and  thus  the 
cattle  of  different  kinds  will  bo  taken  care  of,  and  freed  from  the  risk  of 
running  wild,  at  the  same  time  that  agricultural  and  other  works  of  the 
community  will  be  attended  to ;  and  each  individual  must  take  care  to  mark 
their  respective  small  cattle  and  brand  the  large,  for  which  purpose  the 
records  of  the  necessary  branding  irons  will  be  made  without  any  charge ; 
but  it  is  ordained  that  henceforth  no  colonist  is  to  possess  more  than  fifty 
head  of  the  same  kind  of  cattle,  so  that  the  utility  produced  by  cattle  be  dis- 
tributed amongst  the  whole  of  them,  and  that  the  true  riches  of  the  pueblo 
be  not  monopolized  by  a  few  inhabitants. 

9th.  The  new  colonists  shall  be  A*ee  and  exempt  from  paying  tithes,  or 
any  other  tax,  on  the  fruits  and  produce  of  the  lands  and  cattle  given  to 
them,  provided  that  within  a  year  from  the  day  on  which  the  house-lots  sdcI 
parcels  of  land  be  designated  to  them,  they  build  a  house  in  the  best  way 
they  can,  and  live  therein,  upon  the  necessary  trenches  for  watering  their 
lands,  placing  at  their  boundaries,  instead  of  landmarks,  some  fruit  trees,  or 
wild  ones  of  some  utility,  at  the  rate  of  ten  to  each  suerte ;  and  likewise 
open  the  principal  drain  or  trench,  form  a  dam,  and  the  other  necessary 
public  works,  for  the  benefit  of  cultivation,  which  the  community  is  bound 
particularly  to  attend  to  ;  and  said  community  will  see  that  the  government 
buildings  (casas  kealas)  be  completed  \^ithin  the  fourth  year,  and  during  the 
third  a  storehouse  sufficiently  capacious  for  a  public  granary,  in  which  mast 
be  kept  the  produce  of  the  public  sowing,  which  at  the  rate  of  one  almud 
(the  twefth  of  a  fanega)  of  Indian  com  per  inhabitant,  must  bo  made  from 
said  third  year  to  the  fifth,  inclusive,  in  the  lands  designated  for  municipal 
purposes,  (proprios)  all  the  labor  of  which,  until  harvesting  the  crop  and 
putting  it  in  the  granary,  must  be  done  by  the  community  for  whose  benefit 
alone  it  must  serve ;  and  for  the  management  and  augmentation  thereof, 
the  necessary  laws  to  be  observed  will,  in  due  time  be  made. 

10th.  After  the  expiration  of  the  five  years  they  will  pay  the  tithes  to  his 
Majesty,  for  him  to  dispose  of  agreeably  to  his  royal  pleasure,  as  belonging 
solely  to  him,  not  only  on  account  of  the  absolute  royal  patronage  which  he 
possesses  in  these  dominions,  but  also  because  they  are  the  produce  of  un- 
cultivated and  abandoned  lands  which  are  about  to  become  fruitful  at  the 
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costs  of  the  large  outlays  and  expenses  of  the  royal  treasury.  At  the  ex- 
piration of  the  said  term  of  five  years,  the  new  pobladores  and  their  descend* 
ants  will  pay,  in  acknowledgement  of  the  direct  and  supreme  dominion  which 
belongs  to  the  sovereign,  one-half  of  a  fanega  of  Indian  corn  for  each  irrigable 
suerte  of  land,  and  for  their  own  benefit  they  shall  be  collectively  under  the 
direct  obligation  of  attending  to  the  repair  of  (he  principal  trench,  dam, 
auxiliary  drains,  and  other  public  works  of  their  pueblos,  bcluding  that  of 
the  church. 

11th.  When  the  hogs  and  asses  shall  have  multiplied,  and  the  sufficient 
number  of  seed  asses  for  covering  the  mares  become  adopted,  and  it  be  found 
practicable  to  distribute  these  two  kinds  of  animals  amongst  the  pobladores, 
it  must  be  done  with  all  possible  equality,  so  that  of  the  first  kind  each  one 
may  receive  one  boar  and  one  sow,  and  of  the  second  one  ass,  which  the 
owner  will  mark  and  brand. 

12th.  Within  the  five  years  stipulated,  the  now  pobladores  shall  be  oblig- 
ed to  possess  two  yoke  of  oxen,  two  ploughs,  two  points  or  plough-shares  for 
tilling  the  ground,  two  hoes,  and  the  other  necessary  implements  for  agri. 
culture ;  and  by  the  end  of  the  first  three  years  their  houses  must  be  en- 
tirely finished,  and  furnished  each  with  six  hens  and  one  cock  ;  and  it  is  ex- 
pressly  forbidden  that  any  one  shall,  during  the  forementioned  period  of  five 
years,  aleniate  by  means  of  exchange,  safe,  or  other  pretext,  or  kill  any  of 
the  cattle  granted  io  them  or  the  respective  increase  thereof,  excepting 
sheep  and  goats,  which,  at  the  end  of  four  years,  it  is  necessary  to  dispose, 
of,  or  else  they  would  die  ;  and  therefore  they  may,  at  their  discretion,  dis- 
pose of  as  many  of  these  animals  as  arrive  at  that  age,  but  not  of  any  young- 
er ones,  under  the  penalty  that  whoever  shall  violate  this  order,  made  for 
his  own  benefit  and  for  the  increase  of  his  prosperity,  shall  forfeit  ipso  facto 
the  amount  of  the  rations  granted  to  him  for  one  year ;  and  whoever  shall 
receive  one  more  head  of  such,  cattle  during  the  same  time,  in  whatever 
state  or  condition  they  may  be,  shall  be  obliged  to  return  them. 

13th.  At  the  expiration  of  said  five  years,  the  female  breeding  animals  of 
every  kind,  excepting  swine  and  asses,  of  which  each  poblador  is  only  oblig- 
ed to  possess  one  sow  and  one  ass,  male  or  female,  being  preserved ;  the 
yokes  of  oxen  or  steers  designated  for  their  agricultural  purposes  being  pro- 
vided, and  they  being  furnished  with  a  cargo-mule,  and  necessary  horses, 
they  shall  be  at  liberty  to  sell  their  bulls,  steers,  foals  or  horses,  asses,  sheep, 
castrated  goats,  and  pigs  and  sows  ;  it  being  forbidden  to  kill  cows,  (except 
old  or  barren,  and  consequently  unproductive  ones,)  sheep,  or  she-goats, 
which  are  not  above  three  years  old,  and  to  sell  mares  or  useful  breeding 
females,  until  each  poblador  be  possessed  of  fifteen  mares  and  one  staUion, 
fifteen  cows  and  one  bull,  twelve  sheep  and  one  ram,  and  ten  she-goats  with 
one  buck. 
14th.  No  pobladcfr  or  resident  shall  sell  a  foal  horse  or  mule,  or  exchange 
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said,  except  amongst  each  other,  after  thej  are  provided  with  the  necessary 
number,  for  the  remainder  must  be  dedicated  solelj  to  the  purpose  of  re- 
mounting cavalry  of  the  presidio  troops,  and  will  be  paid  for  at  the  just  pri- 
ces to  be  established,  excepting  all  particularly  fine  horses  or  mules  of  said 
pueblos,  under  the  penalty  of  twenty  dollars,  to  be  forfeited  by  whomsoever 
may  violate  this  order.  For  every  animal  disposed  of  in  any  other  man- 
ner than  what  is  here  stipulated,  the  half  to  be  given  to  the  informer,  and 
the  other  half  to  be  applied  to  municipal  expenses,  (gasto  de  republica). 

15th.  The  Indian  com,  beans,  chick-peas,  and  lentils,  produced  by  the 
pueblo,  after  the  residents  have  separated  what  may  be  necessary  for 
Hieir  own  subsistence  and  for  seed,  must  be  bought  and  paid  for  in  ready 
money  at  the  prices  established,  or  which  may  hereafter  be  established  for 
provisioning  the  presidio,  and  from  the  amount  of  the  same  there  must  be  de- 
ducted from  the  amount  of  each  poblador  such  provident  sums  as  may  be 
considered  proper  towards  refunding  iiie  royal  revenue  the  advances  made 
in  money,  horses,  cattle,  implements,  seeds,  and  other  articles,  so  that  with* 
in  the  first  five  years  the  total  amount  must  be  paid. 

16th.  Each  poblador  and  resident  head  of  a  family  to  whom  house-lots 
or  parcels  of  land  may  have  been,  or  in  future  shall  be  granted,  and  their 
successors,  shall  be  obliged  to  hold  themselves  equipped  with  two  horses,  a 
saddle  complete,  a  musket,  and  the  other  arms  already  mentioned,  which 
are  to  be  furnished  them  at  first  cost,  for  the  defence  of  their  respective  dis- 
tricts, and  in  order  that  they  may  (without  abandoning  this  first  obligation) 
repair  to  where  the  govemer  may,  in  cases  of  urgency,  order  them. 

17th.  The  corresponding  titles  to  house-lots,  lands,  and  waters,  granted  to 
the  new  pobladors,  or  which  may  hereafter  be  granted  to  other  residents, 
shall  be  made  out  ^y  the  governor,  or  commissary  whom  he  may  appoint 
for  this  purpose,  records  of  which;,  and  of  the  respective  branding  irons, 
must  be  kept  in  the  general  book  of  colonisBfttion,  to  be  made  and  kept  in  the 
government  archives,  as  a  headin^^  to  which  a  copy  of  these  instructions 
shall  be  placed. 

18th.  And  whereas  it  is  expedient  for  the  good  government  and  police  of 
the  pueblos,  the  administration  of  justice,  the  direction  of  public  works,  the 
distribution  of  water  privileges,  and  the  carrying  into  effect  the  orders  given 
in  these  instructions,  that  they  should  be  furnished  with  ordinary  alcaldes  and 
other  municipal  officers,  in  prorpotion  to  the  number  of  inhabitants,  the  gov- 
ernor shall  appoint  such  for  the  first  two  years,  and  for  the  following  ones, 
they  shall  appoint  some  one  from  amongst  themselves  to  the  mumcipal  offices 
which  may  have  been  established,  which  elections  are  to  be  forwarded  to  the 
governor  for  his  approbation,  who  if  he  sees  fit,  may  continue  said  appoint* 
ment  for  the  three  following  years. 
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APPENDIX  No.  3. 

In  conformity  with  the  opinion  of  the  assessor  of  the  commandaneia  gener- 
al^ I  have  determined  in  a  decree  of  this  date  that,  notwithstanding  the  pro- 
visions made  in  the  81st  article  of  the  ordinance  of  intendentes^  the  cap- 
tains of  presidios  are  authorized  to  grant  and  distribate  house-lots  and  lands 
to  the  soldiers  and  citizens  who  may  solicit  them  to  fix  their  residences 
on. 

And  considering  the  extent  of  four  common  leagues  measured  from  the 
centre  of  the  presidio  square,  viz :  two  leagues  in  every  direction,  to  be 
sufficient  for  the  new  pueblos  to  be  formed  under  the  protection  of  said  pre- 
sidios, I  have  likewise  determined,  in  order  to  avoid  doubts  and  disputes  in 
future,  that  said  captains  restrict  themselves  henceforward  to  the  quantity  of 
house-lots  and  lands  within  the  four  leagues  already  mentioned,  without  ex- 
ceeding in  any  manner  said  limits,  having  free  and  open  the  exclusive  juris- 
diction belonging  to  the  intendentes  of  the  royal  hacienda,  respecting  the 
sale,  composition,  and  distribution  of  the  remainder  of  the  land  in  the  re- 
spective districts. 

And  that  this  order  may  be  punctually  observed  and  carried  into  effect, 
you  will  circulate  it  to  the  captains  and  commandants  of  the  presidios  of 
your  province,  informing  me  of  having  done  so. 

God  preserve  you  many  years. 
Chihuahua,  March  22, 1791. 

PEDRO  DE  NERVA. 

Senor  Don  Joseph  Antonio  Bomen. 


APPENDIX  No.  4. 
Decree  of  the  18tA  Augu$t^  1824,  respecting  colonization. 

The  sovereign  general  constituent  Congress  of  the  United  Mexican  States 
has  been  pleased  to  decree— 

Ist.  The  Mexican  nation  promises  to  those  foreigners  who  may  come  to 
establish  themselves  in  its  territory,  security  in  their  persons  and  property, 
provided  they  subject  themselves  to  the  laws  of  the  country. 

2d.  The  objects  of  this  law  are  those  national  lands  which  are  neither 
private  property  nor  belong  io  any  corporation  or  pueblo,  and  can  therefore 
be  colonized. 

8d.  To  this  end  the  Congress  of  the  States  will  form,  as  soon  as  possible, 
the  laws  and  regulations  of  colonization  of  their  respective   demarcation, 
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with  entire  conformity  to  the  constitutive  act,  the  general  constitution,  and 
the  rules  established  in  this  law. 

4th.  Those  territories  comprised  within  twenty  leagues  of  the  bounda- 
ries of  any  foreign  nation,  or  within  ten  leagues  of  the  seacoast,  cannot  be 
colonized  without  the  previous  approval  of  the  supreme  general  executive 
power. 

5th.  If,  for  the  defence  or  security  of  the  nation,  the  federal  govern- 
ment should  find  it  expedient  to  make  use  of  any  portion  of  these  lands  for 
the  purpose  of  constructing  warehouses,  arsenals,  or  other  public  edifices,  it 
may  ^'o  so,  with  the  approbation  of  the  general  Congress,  or  during  its  re- 
cess with  that  of  the  government  council. 

6th.  Before  the  expiration  of  four  years  after  the  publication  of  this 
law,  no  tax  or  duty  (direcho)  shall  be  imposed  on  the  entry  of  the  persons  of 
foreigners,  who  come  to  establish  themselves  for  the  first  time  in  the  nation. 

7th.  Previous  to  the  year  1840,  the  general  Congress  cannot  prohibit 
the  entry  of  foreigners  to  colonize,  except  compelled  to  do  so,  with  respect 
to  the  individuals  of  some  nation,  by  powerful  reasons. 

8th.  The  government,  without  prejudicing  the  object  of  this  law,  will 
take  the  precautionary  measures  which  it  may  consider  necessary  for  the 
security  of  the  federation,  with  respect  to  the  foreigners  who  may  come  to 
colonize.  In  the  distribution  of  lands,  Mexican  citizens  are  to  be  attended 
to  in  preference  ;  and  no  distinction  shall  be  made  amongst  these,  except 
such  only  as  is  due  to  private  merit  and  services  rendered  to  the  country, 
or  inequality  of  circumstances,  residence  in  the  place  to  which  the  lands 
distributed  belong. 

10th.  Military  persons  who  are  entitled  to  lands  by  the  promise  made 
on  the  27th  of  March,  1821,  shall  be  attended  to  in  the  States,  on  produc- 
ing the  diplomas  granted  to  them  to  that  eSfect  by  the  supreme  executive 
power. 

11.  thif  by  the  decrees  of  capitulation,  according  to  the  probabilities  of 
life,  the  supreme  executive  should  see  fit  to  alienate  any  portion  of  land  in 
favor  of  any  military  or  civil  officers  of  the  federation,  it  may  so  dispose  of 
the  vacant  lands  of  the  territories. 

12th.  No  one  person  shall  be  allowed  to  obtain  the  ownership  of  more 
than  one  league  square,  of  five  thousand  varas,  (5,000  v.)  of  irrigable  land 
(de  regadio,)  four  superficial  ones  of  land  dependent  on  the  seasons  (de 
temporal,)  and  six  superficial  ones  for  the  purpose  of  rearing  cattle  (de 
abreradlso.) 

18th.  The  new  colonists  cannot  transfer  their  possessions  in  mortmain, 
(manos  mnertas.) 

14th.  This  law  guaranties  the  contracts  which  the  grantees  (empressa- 
rios)  may  make  with  the  families  which  they  may  bring  out  at  their  ex- 
pense ;  provided  they  be  not  contrary  to  the  laws. 
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15th.  No  one  who,  by  virtue  of  this  law,  shall  acquire  the  ownership 
of  lands,  shall  retain  them  if  he  shall  reside  out  of  the  territory  of  the 
republic. 

16th.  The  government,  in  conformity  with  the  principles  established 
in  this  law.  Will  proceed  to  the  colonization  of  the  territories  of  the  re- 
public. 


APPENDIX  No.  5. 

General  rules  and  regulations  for  the   colonization  of  territories  of  the 

republic. — Mexico ^  November  21, 1828. 

It  being  stipulated  in  the  11th  article  of  the  general  law  of  colonization 
of  the  17th  of  August,  1824,  that  the  government,  in  conformity  with  the 
principles  established  in  said  law,  shall  proceed  to  the  colonization  of  the 
territories  of  the  republic  ;  and  it  being  very  desirable,  in  order  to  give  to 
said  article  the  most  punctual  and  exact  fulfilment,  to  dictate  some  general 
rules  for  facilitating  its  execution  in  such  cases  as  may  occur,  his  excellency 
has  seen  fit  to  determine  on  the  following  articles  : 

1st.  The  governors  (gefes  poHticos)  of  the  territories  are  authorized  (in 
compliance  with  the  law  of  the  general  Congress  of  the  18th  of  August 
1824,  and* under  the  conditions  hereafter  specified)  to  grant  vacant  lands  in 
their  respective  territories  to  such  contractors  (empressarios,)  families,  or 
private  persons,  whether  Mexicans  or  foreigners,  who  may  ask  for  them,  for 
the  purpose  of  cultivating  and. inhabiting  them. 

2d.  Every  person  soliciting  lands,  whether  he  be  an  empressarioy  head  of  a 
family,  or  private  person,  shall  address  to  the  governor  of  the  respective  ter- 
ritory a  petition,  expressing  his  name,  country,  profession,  the  number, 
description,  religion,  and  other  circumstances  of  the  families  or  persons  with 
whom  he  wishes  to  colonize,  describing  as  distinctly  as  possible,  by  means  of 
a  map,  the  land  asked  for. 

3d.  The  governor  shall  proceed  immediately  to  obtain  the  necessary  infor- 
mation whether  the  petition  embraces  the  requisite  conditions  required  by  said 
law  of  the  18th  of  August,  both  as  regards  the  land  and  the  candidate,  in 
order  that  the  petitioner  may  at  once  be  attended  to  ;  or  if  it  be  preferred, 
the  respective  municipal  authority  may  be  consulted,  whether  there  be  any 
objection  to  making  the  grant  or  not. 

4th.  This  being  done,  the  govemoT  will  accede  or  iiot  to  such  petition,  in 
exact  conformity  to  the  laws  on  the  subject,  and  especially  to  the  before- 
mentioned  one  of  the  18th  of  August,  1824. 

5th.  The  grants  made  to  families  or  private  persons  shall  not  be  held  to  be 


464  SPANISH  AND  MEXICAN  LAW. 

defiDitelj  valid  without  the  previous  consent  of  the  territorial  deputation, 
to  which  end  the  respective  documents  (espediontes) '  shall  be  forwarded 
to  it. 

6th.  When  the  governor  shall  not  obtain  the  approbation  of  the  territorial 
deputation,  he  shall  report  to  the  supreme  government,  forwarding  the  nec- 
essary documents  for  its  decision. 

7th.  The  grants  made  to  empressarios  for  them  to  colonize  with  many 
families  shall  not  be  held  to  be  definitely  valid  until  the  approval  of  the 
supreme  government  be  obtained  ;  to  which  the  necessary  documents  most 
be  forwarded,  along  with  the  report  of  the  territorial  deputation.   . 

8th.  The  definitive  grant  asked  for  being  made,  a  document  signed  by  the 
governor  shall  be  given,  to  serve  as  a  title  to  the  party  interested,  wherein  it 
must  be  stated  that  said  grant  is  made  in  exact  conformity  with  the  provisions 
of  the  laws  in  virtue  whereof  possesion  shall  be  given. 

9th.  The  necessary  record  shall  be  kept  in  a  book  destined  for  the  pur- 
pose, of  all  the  petitions  presented,  and  grants  made,  with  the  maps  of  the 
lands  granted,  and  the  circumstantial  report  shall  be  forwarded  quarterly  to 
the  supreme  government. 

10th.  No  capitulizaiion  shall  be  admitted  for  a  new  town,  except  the  cap- 
itvlizator  bind  himself  to  present,  as  colonists,  twelve  families  at  least. 

11th.  The  governor  shall  designate  to  the  new  colonists  a  proportionate 
time  within  which  he  shall  be  bound  to  cultivate  or  occupy  the  land  on  the 
terms  and  with  the  number  of  persons  or  families  which  he  may  have  cap- 
itvdized  for,  it  being  understood  that  if  he  does  not  comply,  the  grant  of  the 
land  shall  remain  void ;  nevertheless,  the  governor  may  revalidate  it  in  pro- 
portion to  the  part  which  the  party  may  have  fulfilled. 

12th.  Every  new  colonist,  after  having  cultivated  or  occupied  the  land 
agreeable  to  his  capitulization,  will  take  care  to  prove  the  same  before  the 
municipal  authority,  in  order  that,  the  necessary  record  being  made,  he  may 
consolidate  and  secure  his  right  of  ownership,  so  that  he  may  dispose  freely 
thereof. 

13th.  The  reunion  of  many  families  into  one  town  shall  follow,  in  its 
formation,  interior  government  and  policy,  the  rules  established  by  the  exist- 
ing laws  for  the  other  towns  of  the  republic,  special  care  being  taken  that 
the  new  ones  are  built  with  all  possible  regularity. 

14th.  The  minimum  of  irrigable  land  to  be  given  to  one  person  for  colo- 
nization shall  be  200  varas  square,  the  minimum  of  land  called  de  temporal 
shall  be  800  varas  square,  and  the  minimum  for  breeding  cattle  Qde  obBevade- 
so)  shall  be  1,200  varas  square. 

15th.  The  land  given  for  a  house-lot  shall  be  100  varas. 

16th.  The  spaces  which  may  remsdn  between  the  colonized  lands  may  be 
distributed  among  the  adjoining  proprietors  who  shall  have  cultivated  theirs 
with  the  most  application,  and  have  not  received  the  whole  extent  of  land 
allowed  by  the  law,  or  to  the  children  of  said  proprietors,  who  may  ask  for 
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them  to  combine  the  possessions  of  their  families ;  but  on  this  subject  partic- 
ular attention  must  be  paid  to  the  morality  and  industry  of  the  parties. 

17th.  In  those  territories  where  there  are  missions,  the  lands  occupied  by 
them  cannot  be  colonized  at  present,  nor  jintil  it  be  determined  whether  they 
are  to  be  considered  as  the  property  of  the  establishment  of  the  neophytes, 
catechumens,  and  Mexican  colonists. 


APPENDIX  No.  13. 
Mexican  law  of  the  llth  August^  1838. 

Article  1.  Government  will  proceed  to  secularize  the  missions  of  Upper 
and  Lower  California. 

Art.  2.  In  each  of  said  missions  a  parish  shall  be  established  under  the 
charge  of  a  parish  priest  of  the  secular  clergy,  with  a  salary  of  from  $2,000 
to  $2,600  per  annum,  at  the  discretion  of  the  government. 

Art.  3.  These  parish  curates  shall  exact  no  enrolment  for  marriages, 
baptisms,  burials,  or  any  other  religious  functions.  With  respect  to  fees  of 
pomp,  they  may  receive  such  as  shall  be  expressly  stipulated  in  the  tariff  to 
be  formed  for  this  object,  with  as  little  delay  as  possible,  by  the  reverend 
bishop  of  the  diocess,  and  approved  by  the  supreme  government. 

Art.  4.  The  churches  which  have  hitherto  served  the  different  missions, 
with  the  sacred  vessels,  ornaments,  and  different  appurtenances  now  belong* 
ing  to  them,  shall  be  assigned  to  these  new  parishes,  and  also  such  buildings 
annexed  to  the  said  churches  as  the  government  may  deem  necessary  for  the 
most  decent  use  of  said  parish. 

Art.  5.  The  government  will  order  a  burial-ground  to  be  erected  outside 
of  each  parish. 

Art.  6.  There  are  $500  per  annum  assigned  to  each  parish  as  a  dona* 
tion  for  religious  worship  and  servants. 

Art.  7.  Of  the  buildings  belonging  to  each  mission,  the  most  appropri- 
ate shall  be  designated  for  the  habitation  of  the  curate,  with  the  addition  of 
a  ground  lot  which  shall  not  exceed  200  varas  square  ;  and  the  remaining 
edifices  shall  be  specially  adjudicated  for  a  court-house,  preparatory  schools, 
public  establishments,  and  workshops. 

Art.  8.  In  order  to  provide  quickly  and  efficaciously  for  the  spiritual 
necessities  of  both  Califomias,  a  vicar-generalship  shall  be  established  in  the 
capital  of  Upper  California,  the  jurisdiction  of  which  shall  extend  to  both 
territories  ;  and  the  reverend  diocesan  shall  confer  upon  its  incumbent  the 
necessary  faculties,  with  the  greatest  amplitude  possible . 
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Ajlt.  9.  For  the  donalaon  of  this  vicar-generalahip  $3,000  per  annum 
shall  be  assigned  ;  but  the  vicar  shall  be  at  all  the  expense  of  his  office, 
and  not  exact  under  any  title  or  pretext  anj  fee  whatever,  not  even  for 
paper. 

Art.  10.  If  by  any  motive  the  vicar-generalship  should  be  filled  by  the 
parish  curate  of  the  capital  of  any  other  parish  in  those  districts,  said  curate 
shall  receive  $1,500  yearly,  in  addition  to  the  donation  of  his  curacy. 

Art.  11.  No  custom  obliging  the  inhabitants  of  California  to  make  obla- 
tions however  pious  they  may  be,  although  they  may  be  called  necessary 
ones,  can  be  introduced  ;  and  neither  time,  nor  the  consent  of  the  citizens 
themselves,  can  give  chem  any  force  or  virtue. 

Art.  12.  The  government  will  efficaciously  take  care  that  the  reverend 
diocesan  himself  concur  in  carrying  into  effect  the  object  of  this  law. 

Art.  13.  When  these  new  curates  are  named,  the  supreme  government  will 
gratuitously  furnish  a  passage  by  sea  for  them  and  their  families  ;  and  besides 
that,  may  give  to  each  one  from  $400  to  $800  for  their  journey  by  land, 
according  to  the  distance,  and  the  £simily  they  take  with  them. 

Art.  14.  Government  will  pay  the  passage  of  the  missionary  priests  who 
return  to  Mexico ;  and  in  order  that  they  may  comfortably  reach  their  con- 
vents by  land,  it  may  ^ve  to  each  one  from  $200  to  $300,  and,  at  its  dis- 
cretion,  what  may  be  considered  necessary  for  those  to  leave  the  republic 
who  have  not  sworn  to  the  independence. 

Art.  15.  The  supreme  government  will  provide  for  the  expenses  com- 
prehended in  this  law  out  of  the  product  of  the  estates,  capitals,  and  rev- 
enues at  present  recognised  as  the  pious  fund  of  the  missions  of  California. 


APPENDIX  No.  14. 

Provisional  reffulations  for  the  sectdarization  of  the  missions  of  Upper 
California  promulgated  by  Governor  Jose  Figvieron  on  the  9tA  of  August 
1834. 

Article  1.  The  governor,  agreeable  to  the  spirit  of  the  law  of  the  17th 
August,  1838,  and  to  the  instructions  which  he  has  received  from  the  su- 
preme government,  will,  with  the  co-operation  of  the  prelates  of  the  mission- 
ary priests,  partially  convert  into  pueblos  the  missions  of  this  territory,  be- 
ginning in  the  next  month  of  August,  and  commencing  «t  first  with  ten 
missions  and  afterwards  with  the  remainder. 

Art.  2.  The  missionary  priests  will  be  exonerated  from  the  administratioii 
of  temporalities,  and  will  only  exercise  the  functiozis  of  their  ministiy  in 
matters  appertaining  to  the  spiritual  administration,  until  the  formal  division 
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of  parishes  be  made,  and  the  supreme  government  and  diocesan  provide 
ciir&tes. 

Art.  3.  The  territorial  government  will  reassume  the  administration  of 
temporalities  in  the  directive  part,  according  to  the  following  bases : 

Abt.  4.  The  supreme  government  will,  by  the  quickest  route,  be  request- 
ed to  approve  of  these  provisional  regulations. 

Distribtition  of  property  and  lands. 

Art.  5.  To  every  individual  head  of  a  family,  and  to  all  those  above 
twenty-one  years  of  age,  although  they  have  no  family,  a  lot  of  land,  whether 
irrigable  or  otherwise,  if  not  exceeding  400  varas  square,  nor  less  than  one 
hundred,  shall  be  given  out  of  the  common  lands  of  the  missions ;  and  in 
community  a  sufficient  quantity  of  land  shall  be  allotted  them  for  watering 
their  cattle.  Common  lands  shall  be  assigned  to  each  pueblo,  and,  when 
convenient,  municipal  lands  also. 

Art.  6.  One  half  of  the  self-moving  property  (cattle)  shall  be  distributed 
among  the  sidd  individuals,  in  a  proportionable  and  equitable  manner,  at  the 
discretion  of  the  governor,  taking  as  a- basis  the  last  accounts  of  all  kinds  of 
cattle  presented  by  the  missionaries. 

Art.  7.  One  half  or  less  of  the  chattels,  instruments,  andjseeds  on  hand, 
and  indbpensable  for  the  cultivation  of  ground,  shall  be  divided  proportion- 
ably  among  them. 

Art.  8.  The  remainder  of  all  the  lands,  landed  property,  cattle,  and  all 
other  property  on  hand,  will  remtun  under  the  care  and  responsibility  of  the 
mayordomos,  or  other  officers  whom  the  governor  may  name,  at  the  disposal 
of  the  supreme  federal  government. 

Art.  9.  From  the  common  mass  of  this  property  the  subsistence  of  the 
missionary  padres,  the  pay  of  the  mayordomos,  and  other  servants,  the  ex- 
penses of  religious  worship,  schools,  and  other  objects  of  policy  and  orna- 
ment, shall  be  provided. 

Art.  10.  The  governor,  having  under  his  charge  the  direction  of  tem- 
poral affiiirs,  will  determine  and  regulate,  according  to  circumstances,  all  the 
expenses  necessary  to  be  laid  out,  as  well  for  the  execution  of  this  plan  as 
for  the  conservation  and  augmentation  of  this  property. 

Art.  11.  The  missionary  minister  will  select  the  locality  in  the  mission 
which  may  best  suit  him,  for  lus  own  habitation  and  that  of  his  servants 
and  attendants  ;  and  he  shall  be  furnished  with  the  necessary  furniture  and 
implements. 

Art,  12.  The  library,  sacred  dresses,  ornaments,  and  furniture  of  the 
church,  shall  be  put  in  charge  of  the  missionary  |padre,  under  the  respon- 
nbility  of  the  person  who  acts  as  subscriber,  and  whom  the  priest  himself 
flhall  elect,  and  a  reasonable  salary  be  given  for  his  trouble. 

Art.  13.  General  inventories  shaQ  be  made  of  all  property  on  hand  in 
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each  mia8i<m,  with  doe  Bepftration  and  explanation  of  the  ^merent  branehes ; 
of  ihe  books,  debit,  and  credit,  and  all  kinds  of  papers ;  of  the  amount 
owing  by  and  to  the  missionfl ;  which  document  and  account  shall  be  forward- 
ed to  the  supreme  goyemment. 

Political  government  of  ihepneblo$. 

Art.  14.  The  political  goremment  of  the  pueblos  shall  be  organised  in 
perfect  conformity  with  the  existing  laws  ;  the  governor  will  give  the  neces- 
sary instructions  to  have  ayuntamientos  established  and  elections  made. 

Abt.  15.  The  economical  government  of  the  pueblos  shall  be  under  the 
charge  of  the  ayuntamientos ;  but  as  far  as  regards  the  administration  of 
justice  in  contentious  affairs,  they  will  be  subject  to  the  primary  judges  of 
the  nearest  towns  constitutionally  established. 

Art.  16.  The  emancipated  Indians  will  be  obliged  to  assist  at  the  mdis- 
pensable  common  labor  which,  in  the  opinion  of  the  governor,  may  be  judged 
necessary  for  the  cultivation  of  the  vineyards,  orchards,  and  cornfields,  which, 
for  the  present,  remm  undisposed  of  until  the  resolution  of  &e  supreme 
government. 

Art.  17.  Said  emancipated  Indians  will  render  to  the  misnonary  priest 
the  necessary  personal  service  for  the  attention  of  his  person. 

Meitrietiom. 

Art.  18.  They  cannot  sell,  burden,  or  alienate,  under  any  pretext,  the 
lands  which  may  be  ^ven  them  ;  neither  can  they  sell  their  cattle.  What- 
ever contracts  may  be  made  against  these  orders  shall  be  of  no  value :  the 
government  will  reclaim  the  property  as  belonging  to  the  nation,  and  the 
purchasers  shall  lose  their  money. 

Art.  19.  The  lands  whose  owners  shall  die  without  heirs,  shall  revert  to 
the  possession  of  the  nation. 

General  ordere. 

Art.  20.  The  govem(»r  will  name  such  commissioners  as  he  may  see  fit  to 
carry  this  plan  and  its  incidents  into  effect. 

Art.  21.  The  governor  is  authorized  to  resolve  any  doubt  or  matter  which 
may  arise  relative  to  the  execution  of  these  regulations. 

Art.  22.  Until  these  regulations  be  put  in  force,  the  reverend  oussionary 
padres  are  prohibited  from  slaughtering  cattle  in  large  quantities,  except  the 
common  and  ordinary  number  accustomed  to  be  killed  for  the  subsistence  of 
the  neophytes,  without  allowing  any  waste. 

Art.  28.  The  debts  of  the  mission  shall  be  paid  in  preference,  out  of  the 
common  mass  of  the  property,  at  the  time  and  in  the  manner  that  the  gov- 
ernor shall  determine. 

And  in  order  that  these  regulatiane  be  exadiy  eompUed  tpUh^  thefottewing 
order  $haU  be  observed : 
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As  soon  as  the  commissioners  receive  the  order  and  their  appointment  they 
will  present  themselves  in  the  respective  missions  and  commence  the  execti- 
tk>n  of  the  plan,  conforming  themselves  in  all  respects  to  the  tenor  thereof 
and  to  these  orders.  They  will  manifest  their  respective  credentials  to  the 
priest  in  charge  of  the  mission  and  act  in  concert  with  him,  behaving 
-towards  him  with  the  harmony,  politeness,  and  respect  which  are  his  due. 

Second.  The  priests  will  immediately  deliver,  and  the  commissioners 
receive,  the  cash  books,  accounts,  and  other  documents  relative  to  property 
and  debts  owing  by  and  to  the  missions.  They  will  afterwards  proceed  to 
make  out  the  general  inventories  (agreeable  to  article  13  of  these  regula- 
tions) of  all  property  on  hand,  including  the  buildings,  church,  work, 
shops,  and  other  premises,  with  distinction  of  what  belongs  to  each  depart^ 
ment ;  that  is,  the  utensils,  instruments,  or  ornaments  which  belong  to  each. 
After  enumerating  all  that  belongs  to  the  establishment,  they  will  continue 
with  the  things  belon^ng  to  the  country ;  that  is,  landed  property,  such  as 
vineyards,  orchards,  with  tho  number  of  trees  if  possible,  nulls,  fences,  &c. ; 
after  this  the  cattle  and  all  thereunto  belonging.  But,  as  it  will  be  difficult 
to  count  said  cattle,  on  account  of  the  number,  and  want  of  horses,  they 
shall  be  examined  by  two  intelligent  persons  of  probity,  who  will  calculate  aa 
near  as  they  can  the  number  of  each  kind ;  and  this  shall  be  put  in  the  in- 
ventory. As  soon  as  anything  is  put  into  the  inventory,  it  shall  be  taken 
cot  of  the  charge  of  the  priest  and  placed  at  the  disposal  of  the  commis^er 
or  mayordomo  ;  but  no  innovation  shall  be  made  in  tiie  order  of  labour  and 
servants  until  experience  may  render  it  necessary,  excepting  in  such  common 
matters  as  are  commonly  varied  whenever  it  may  be  necessary. 

Third.  The  commissioner,  in  conjunction  with  the  mayordomo,  will  see 
that  all  superfluous  expenses  cease,  and  that  a  well  regulated  economy  be 
established  in  everything  which  merits  reform. 

Fourth.  Before  making  an  inventory  of  the  outside  or  country  property, 
the  commissioners  will  endeavour  to  explun  to  the  Indians,  with  suavity  and 
patience,  that  the  missions  are  going  to  be  converted  into  pueblos ;  that 
they  will  only  remain  subordinate  to  the  priest  in  matters  in  relation  to  the 
spiritual  administration  ;  that  the  lands  and  property  will  be  divided  out  among 
tbem,  so  that  each  one  may  work,  maintain,  and  govern  himself  without 
dependence  on  any  one ;  that  the  houses  in  which  they  live  will  become  their 
own  property  ;  and  that,  in  order  to  this,  they  must  submit  to  what  is  com* 
manded  in  these  regulations  and  orders,  which  must  be  explained  to  them  in 
the  best  possible  manner.  They  will  likewise  have  immediately  divided  out 
to  them  the  lots  for  cultivation,  agreeable  to  the  fifth  article  of  these  regula* 
tions.  The  commissioner,  padre,  and  mayordomo,  will  select  the  locality 
where  this  is  to  be,  choosing  the  best  and  nearest  to  the  mission  ;  and  they 
will  give  to  each  the  quantity  of  land  which  they  can  cultivate,  according  to 
their  aptness  and  fiBunily,  without  exceecUng  the  masmum  stipulated.    They 
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wH  likewise  see  that  each  person  marks  his  land  in  the  manner  most  conven* 
ient  to  him. 

Fifth.  The  debts  (of  the  nussion)  shall  be  paid  ont  of  the  common  mass 
of  the  property  on  hand ;  bnt  neither  the  commissioner  nor  the  majordomos 
shall  do  this  without  an  express  order  from  the  gorernment,  which  most  be 
informed  in  preference,  respecting  the  matter,  in  order  that  it  may  resolve, 
and  in  view  thereof  determine,  the  number  of  cattle  which  is  to  be  divided 
out  amongst  the  neophytes,  in  order  that  it  may  take  effect  as  soon  as  posffl- 
ble,  according  to  what  is  stipulated  in  article  sixth. 

Sixth.  The  implements  and  tools  necessary  for  cultivating  the  soil  shall  be 
divided  out  in  tiie  quantity  mentioned  in  article  7,  either  in  community  or 
individually,  as  may  appear  best  to  the  commissioner  and  the  priest.  The 
grain  shall  remain  undivided,  «nd  be  served  out  to  the  Indians  in  the  usual 
rations. 

Seventh.  What  is  called  the  nunnery  shall  immediately  be  abolished,  and 
the  g^rls  therein  shall  be  delivered  over  to  their  parentSy  recommending  to 
them  the  care  which  they  ought  to  take  of  them,  and  explaining  to  them 
their  obligations  as  parents.  The  same  shall  be  done  with  respect  to  the 
boys. 

Eighth.  The  commissioner,  after  having  acquired  the  necessary  informsr 
tion  and  acquaintance,  will,  as  soon  as  may  be  proper,  report  to  this  govern- 
ment one  or  more  individuals  whom  he  may  consider  apt  and  honest  for 
mayordomos,  according  to  article  8th,  whether  they  be  the  same  who  are 
actually  employed  in  the  missions  or  others.  He  will  like^e  suggest  tiie 
amount  of  salary  which  he.  thinks  they  ought  to  receive,  according  to  the 
labour  of  each  mission. 

Ninth.  The  rancherias  situated  at  a  distance  from  the  missions,  and  con- 
tidning  more  than  twenty-five  families,  may,  if  they  choose,  form  a  separate 
pueblo,  and  the  distribution  of  lands  and  property  shall  there  take  place  in 
the  manner  pointed  out  for  the  rest.  The  rancherias  which  do  not  contun 
twenty-five  families,  although  they  remain  where  they  now  reside,  will  form 
a  district  or  ward,  and  belong  to  the  nearest  pueblo. 

Tenth.  The  commissioner  will  make  known  the  number  of  souls  in  each 
pueblo,  in  order  to  designate  the  number  of  municipal  officers,  and  to  order 
the  elections  to  be  made,  which  shall  be  carried  on,  as  far  as  possible,  in  the 
manner  prescribed  by  the  law  of  12th  June,  1830. 

Eleventh.  The  commiasioners  will  take  all  such  executive  measures  as  the 
state  of  affairs  may  demand,  and  inform  the  government ;  and  in  doubtful 
or  grave  affairs  they  will  consult  it. 

Twelftli.  In  all  other  respects  the  commissioners,  the  padres,  the  mayor- 
domos, and  Indians,  will  act  in  conformity  with  these  regulations. 
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APPENDIX  No.  16. 

In  the  extraordinary  session  of  the  most  excellent  California  deputation  held 
in  Monterey  on  the  3d  of  November,  1834,  the  following  regulations  were 
made  respecting  the  missions  which  had  been  secularized  agreeable  to  the 
supreme  order  of  the  17th  August,  1833,  and  the  provisional  regulations 
of  Governor  Figueron  of  the  9th  August,  1834  : 

Article  1.  In  accordance  with  the  2d  article  of  the  law  of  the  17th 
August,  1833,  the  amount  of  $1,500  per  annum  is  assigned  to  the  priests 
who  exercise  the  fuoctions  of  parish  priest  in  the  curacies  of  the  first  class, 
and  $1,000  to  those  of  the  second  class. 

Art.  2.  As  curacies  of  the  first  class  shall  be  reputed  San  Diego,  San 
Dieguito,  San  Luis  Bey,  Las  Flores,  and  ranches  annexed ;  San  Gabriel 
and  Los  Angeles  ;  Santa  Barbara  the  mission  and  presidio  annexed  ;  San 
Carlos,  united  to  Monterey ;  Santa  Clara,  joined  to  San  Jose  de  Guadalupe, 
and  San  Jose,  San  Francisco  Solano,  San  Bafael,  and  the  colony.  And 
the  following  shall  be  reputed  of  the  second  class  :  San  Juan  Capistrano, 
San  Fernando,  San  Buenaventura,  San  Frues  and  la  Purissima,  San  Luis 
Obispo,  San  Miguel,  San  Antonio  and  La  Solidad,  San  Juan  Bautista, 
Santa  Cruz,  San  Francisco  de  Asis,  and  the  presidio. 

Art.  3.  Agreeable  to  the  8th  and  9th  articles  of  said  law,  the  reverend 
fieither  commissary  prefect,  Father  Francisco  Garcia  Diego,  shall  establish 
Us  residence  in  the  capital,  and  the  governor  (gefe  politico)  shall  request 
ihe  reverend  diocesan  to  confer  upon  sidd  prelate  the  faculties  appertaining 
to  a  foraneous  vicar.  He  shall  enjoy  the  salary  of  $3,000  assigned  to  Urn 
by  said  law. 

Art.  4.  The  foraneous  vicar  and  the  curates  shall  be  judged,  in  all  other 
respects,  by  said  law  of  the  17th  August,  1838. 

Art.  5.  Until  the  government  can  furnish  permanent  parish  priests,  the 
respective  prelates  of  the  missionaries  (religions)  shall  do  so  provisionally, 
with  the  approbation  of  the  governor. 

Art.  6.  with  respect  to  article  6th  of  said  law,  the  $500  per  annum 
shall  be  paid  for  public  worship  and  for  servants  in  each  parish. 

Art.  7.  From  the  common  stock  of  the  property  of  the  extinguished 
mission,  the  salaries  of  the  foraneous  vicar,  the  curates,  and  for  religious  wor- 
ship, shall  be  paid  either  in  cash  (shoald  there  be  any)  or  in  produce  or 
other  articles  at  current  prices.  The  governor  will  g^ve  the  necessary 
orders  to  have  this  carried  into  efiect. 

Art.  8.  The  17th  article  of  the  provisional  regulations  of  secularization, 
which  imposed  upon  Indians  the  duty  of  giving  personal  service  to  the 
priests,  is  annulled. 
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Abt.  9.  "With  respect  to  the  7th  article  of  sidd  law,  the  governor  w31 
order  localities  to  be  appointed  for  the  habitation  of  curates,  for  the  coort- 
honse,  schools,  public  establishments,  and  workshops. 

Art.  10.  The  other  matters  to  which  the  observations  of  the  reverend 
padre,  Fr.  Naroiso  Daran,  extend,  as  they  are  of  easj  resolution,  will  be 
4lettled  by  the  governor,  who  is  authorized  to  do  so  by  the  provisional  regular 
tions. 

Abt.  11.  This  law,  together  with  the  opinion  of  the  committee  appointed 
to  examine  the  above  rations  of  Padre  Daran  on  the  provi£onal  regulations, 
shall  be  communicated  to  the  prelates  for  them  to  make  it  known  to  their 
subordinates. 

Art.  2,  (addition  to.)  The  curacies  which  embrace  two  or  more  inhabited 
places  will  recognise  the  first  one  mentioned  as  the  principal,  and  there  the 
parish  priest  will  reside,  and  in  San  Diego  and  Santa  Barbara  the  missions 
will  be  the  places  of  residence. 


APPENDIX  No.  16. 
Mexican  decree  of  the  7th  November^  1835. 

The  President  ad  interim  of  the  Mexican  republic  to  the  inhabitants 
thereof.    Know  ye  that  the  general  Congress  has  decreed  the  following : 

^^  Until  the  curates  mentioned  in  the  2d  article  of  the  law  of  August, 
1833,  shall  take  possession,  the  government  wiU  suspend  the  execution  of  the 
other  articles  of  sud  law,  and  maintiun  things  in  the  state  tiiey  were  in  before 
said  law  was  enacted." 


APPENDIX  No.  17. 


iffidatioi 


The  fiict  of  there  not  having  been  published  in  due  season  a  set  of  regu- 
lations, to  which  the  management  of  the  administrators  of  the  missicms  ought 
to  have  been  subject  from  the  moment  that  the  so-called  secularization  was 
attempted,  having  caused  evils  of  great  transcendency  to  this  Upper  Cali- 
fornia, as  these  officers,  authorized  to  dispose  without  limit  of  the  properly 
under  their  charge,  do  not  know  how  to  act  in  regard  to  their  dependence 
upon  the  political  government  and  that  of  the  most  excellent  department 
junta,  not  being  at  present  in  session  to  consult  with  respecting  the  necessaiy 
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steps  to  be  taken  under  such  circumstances,  since  the  regolations  of  osii  sec- 
ularization neiUier  could  nor  can  take  effect  on  account  of  the  positive  evils 
attending  the  fulfilment  thereof,  as  experience  itself  has  demonstrated,  has 
induced  this  government,  in  consideration  of  the  pitiful  state  in  which  said 
establishments  at  present  are,  to  dictate  these  provisional  regulations,  which 
shall  be  observed  by  said  administrators,  who  will  subject  themselves  to  the 
following  articles : 

AsTioLB  1.  All  persons  who.  have  acted  as  administrators  of  missions  will, 
as  soon  as  possible,  present  to  the  government  the  accounts  corresponding  to 
their  administration  for  due  inspection,  excepting  those  persons  who  may 
have  already  done  so. 

Abt.  2.  The  present  administrators  who,  at  the  delivery  of  their  prede- 
cessors, may  have  received  said  documents  asbelonging  to  the  archives,  will 
return  them  to  the  parties  interested,  who,  in  virtue  of  the  foregoing  article, 
will  themselves  forward  them  to  govemnkent,  they  being  solely  responsible. 

Abt.  8.  Said  officers  will  likewise  remit  those  belonging  to  their  adminis. 
tration  up  to  the  end  of  December  of  last  year,  however  long  tiiey  may  have 
been  in  office. 

Abt.  4.  Said  officers  will  remit,  as  soon  as  possible,  an  exact  account  of 
tike  debts  owing  by  and  to  the  missions  which  at  different  times  have  been 
contracted. 

Abt.  5.  Under  no  title  or  pretext  whatever  shall  they  contract  debts, 
whatever  may  be  the  object  of  their  inversion,  nor  make  sales  of  any  kind 
either  to  foreign  merchants  or  to  private  persons  of  the  country,  without  the 
previous  knowledge  of  government,  for  whatever  may  be  done  to  the  contrary 
shall  be  null  and  without  effect. 

Abt.  6.  The  amounts  owed  by  the  establishments  to  merchants  and  private 
persons  cannot  be  paid  without  an  express  order  from  government,  to  which 
must  likewise  be  sent  an  account  of  all  such  property  of  each  mission  as  it 
has  been  customary  to  make  such  payments  with. 

Abt.  7.  Without  previous  permission  from  said  government,  no  kind  of 
slaughtering  of  cattle  shall  take  place,  except  what  is  necessary  for  the 
muntenance  of  the  Indians,  and  the  ordinary  consumption  of  the  house  ;  ^and 
even  with  respect  to  this,  the  persons  in  charge  will  take  care  that,  as  far  as 
possible,  no  female  animals  be  killed. 

Abt.  8.  The  traffic  of  mules  and  horses  for  woolen  manufactures,  which 
has  hitherto  been  carried  on  m  the  establishments,  is  hereby  absolutely  pro. 
hibited ;  and  in  lieu  thereof,  the  persons  in  charge  will  see  that  the  looms 
are  got  mto  operation,  so  that  the  wants  of  Indians  may  thus  be  supplied. 

Abt.  9.  At  the  end  of  each  month,  they  will  send  to  government  a  state- 
ment of  the  mgress  and  egress  of  all  kinds  of  produce  that  may  have  been 
warehoused  w  distributed,  it  being  understood  that  the  Indians  at  all  times 
are  to  be  provided  for  in  the  customary  manner  with  such  productions. ;  to  which 
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end  the  administratois  are  empowered  to  fimiish  them  with  those  wUch  are 
manu&ctared.in  the  establishment. 

Abt.  10.  The  administrators  will  in  this  year  proceed  to  construct  a  build- 
ingy  on  account  of  the  establishment,  to  senre  them  for  habitation,  and  they 
may  choose  the  locality  which  they  may  deem  most  convenient,  in  order  that 
they  may  vacate  the  premises  which  they  now  occupy. 

Abt.  11.  They  shall  not  permit  any  individual  of  those  called  de  razan 
(white  people)  to  setUe  themselves  in  the  establishments  while  the  Indians 
remain  in  community. 

Art.  12.  They  will  at  an  early  period  present  a  census  of  all  the  inhabit- 
ants, distinguishing  their  classes  and  ages,  in  order  to  form  general  statistics ; 
and  they  will  likewise  mention  those  who  are  emancipated  and  established  on 
the  lands  of  said  establishments. 

Art.  13.  The  establishments  of  San  Carlos,  San  Juan  Bautista,  and 
Sonoma  are  not  comprehended  in  the  orders  of  this  regulation.    The  govern- 
ment will  regulate  them  in  a  different  manner ;  but  the  administrators,  who 
at  different  times  may  have  had  the  management  of  their  property,  will  be 
subject  to  the  orders  contained  in  articles  1  and  2. 

Abt.  14.  They  will  likewise  remit  an  account  of  all  persons  employed 
under  them,  designating  their  monthly  pay,  according  to  the  orders  which 
may  have  been  ^ven,  including  that  of  the  reverend  padres,  with  the  object 
of  regulating  them  according  to  the  means  of  each  establishment ;  and  these 
salaries  shall  not  be  paid  now  nor  hereafter  with  self-moving  property. 

A&T.  15.  The  administrators  will,  under  the  strictest  responsibility,  fulfil 
these  orders,  with  the  understanding  that,  in  the  term  of  one  month,  they 
shall  send  the  information  required  of  them. 

Abt.  16.  (jovemment  will  continue  making  regulations  respecting  every- 
thing tending  to  establish  the  police  to  be  observed  in  the  estabhshmentSi 
and  the  manner  to  be  observed  in  making  out  the  accounts. 

Art.  17.  For  the  examination  of  these  accounts,  and  everything  thereto 
relating,  the  government  will  appoint  a  person  with  the  character  of  inspector, 
with  a  competent  salary,  to  be  paid  out  of  the  funds  of  said  establishments ; 
and  this  person  will  establish  his  office  where  the  government  shall  appoint, 
and  have  regulations  given  therefor  in  due  time. 


Inttruetians  to  be  observed  by  Mr.  W.  E.  HarttveU  in  the  inspection  of  the 
estabUshments  of  the  mieeions  of  Upper  CcUifomia. 

Article  1.  It  being  a  matter  of  the  greatest  importance  that  the  mi8> 
ttons  be  regulated  as  intended  when  I  published  my  provisional  regulations 
of  the  17th  of  January  last,  you  will  methodise  to  order  which  you  consider 
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best  adapted  to  obtain  the  monthly  information  required,  and  have  the  annual 
accounts  of  the  missions  kept ;  and  you  will  instruct  the  administrators  how 
they  .shall  organize  them. 

Art.  2.  You  will,  with  prudence  an  foresight,  take  an  exact  account 
of  the  self-moving  property,  and  all  other  property  in  hand,  calculating  as 
near  as  possible  the  number  of  cattle,  if  it  cannot  bo  exactly  got  at. 

Art.  8.  In  order  to  examine  and  count  said  cattle,  you  will  take  along 
with  you  a  person  of  probity  and  information,  who  will  attend  to  this  business ; 
and  you  will  offer  him  the  compensation  which  you  may  deem  just  for  his 
services  while  the  inspection  may  last. 

Art.  4.  On  presenting  yourself  at  each  of  the  establishments  you  will 
inform  the  administrator  of  the  object  of  your  arrival,  referring  to  hiiii  or 
manifesting  to  him  the  respective  orders,  so  that  there  may  be  no  legal  pre- 
text for  not  punctually  observing  them. 

Art.  5.  It  any  of  the  administrators  of  the  missions  should  n^ake  knowfl 
to  you  any  palpable  wants  which  in  your  opinion  ought  to  be  immediately  re- 
medied, you  will  take  the  proper  steps  to  do  so,  although  it  may  be  necessa- 
ry to  dispose  of  some  of  the  produce  on  hand  in  the  stores. 

Art.  6.  Should  any  of  the  reverend  padres,  or  other  persons  employe dy 
make  any  complaints,  to  you  relating  to  the  management  of  the  administratoti^^ 
you  will  with  due  prudence  make  the  decision  which  you  think  most  jxxBtj 
and  use  your  utmost  endeavors  to  keep  up  harmony  among  all  classes. 

Art.  7.  You  will  exhort  the  administrators  to  use  all  possible  economy  itf 
the  use  of  provisions,  weekly  and  annual  slaughtering  of  cattle,  and  crops  of 
of  eatables,  in  order  by  all  these  means  to  further  the  progress  of  estabSsU 
ments. 

Art.  8.  You  are  authorized  to  regulate  the  weekly  and  annual  slaughter- 
ing which  it  has  been  customary  to  make  in  the  missions,  taking  into  conf- 
ederation the  number  of  calves  marked,  (annually,)  so  that  the  stock  of  cetA- 
tie  may  not  diminish. 

Art.  9.  You  will  like^nse  recommend  the  administrators  to  be  affable  idi 
their  treatment  of  Indians,  and  that  the  punishment  they  inflict  be  moderate 
and  proportioned  to  their  state  of  uncivilization  ;  and  that  they  (the  admin 
istrators)  see  that  they  freqtifent  divine  service,  agreeably  to  the  education 
which  they  have  received. 

Art.  10.  If  any  of  the  administrators  should  disobey  the  orders  of  this 
government  and  not  fulfil  them  duly,  in  spite  of  the  good  treatment  you  pre 
ihem,  you  will  inform  the  government  by  a  courier,  that  it  may  determilie 
what  is  to  be  done  ;  and  in  case  that  circumstances  should  require  it,  yoa 
are  authorized  to  suspend  such  o£Scer  for  the  time  that  you  may  consider 
necessary,  and  put  the  mayordomos  in  charge  in  the  mean  time,  in  oifder 
that  the  labors  of  your  commission  be  paralyzed ;  and  you  will  likewise  in* 
form  the  government,  in  order  that  it  may  determine  what  may  be  eonvenieoit. 
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Abt.  11.  The  govenunent  expects,  from  your  zeal,  ihat  you  will  be  dil. 
igent  in  your  commissioD,  collecr  all  kinds  of  information,  and  make  iiie 
necessary  obseryations  for  the  formation  of  the  police  regulations  which  were 
promised  in  those  of  the  17th  ahready  cited. 


APPENDIX  No.  18. 

Begulationi  of  Oovemor  Alvarado  respecting  the  miemons  of  California, 
olUgations  of  the  mayordomoB,  inspectors^  ^e.,  dated  March  1,  1840. 

Experience  having  proved  in  an  undoabted  manner  that  the  missions  of 
Upper  California,  for  want  of  regulations  organizing  the  management  of  the 
persons  in  charge  of  them,  have  in  a  short  time  suffered  reverses  and  losses  of 
great  mom^t,  the  many  abuses  which  were  found  to  exist  in  the  administrar 
tion  of  the  property  of  said  missions  obliged  this  government  to  issue  the 
regulation  of  17th  January  last  year ;  but  as  it  has  been  found  that  those 
have  not  been  sufficient  to  root  out  the  evils  which  are  experienced,  partic- 
ularly on  account  of  the  high  salaries  with  which  the  establishments  are  bur- 
dened, and  which  they  cannot  support,  and  being  desirous  to  establish  econ- 
nmj  and  a  regular  administration  until  the  supreme  government  determine 
what  it  may  deem  proper,  I  publish  the  present  regulations,  which  are  to  be 
Btrictiy  observed : 

Articlb  1.  The  situations  of  administrators  in  the  missions  of  Upper 
California  are  abolished,  and  in  their  stead  mayordomos  are  established. 

Abt.  2.  These  mayordomos  will  receive  the  following  salaries  :  Those  of 
San  Diego  and  San  Juan  Capistrano,  $180  ;  those  of  Santa  Barbara,  San 
Luis  Obispo,  San  Francisco  de  Asis,  and  San  Rafael,  $240  ;  those  of  San 
Buenaventura,  la  Purissima,  San  Miguel,  and  San  Antonio,  $300 ;  those 
of  San  Fernando  and  Santa  Frues,  $400 ;  those  of  San  Luis  Bey  and 
San  Gabriel,  $420 :  the  one  of  Sa  nta  Clara,  $480 ;  and  the  one  of  San 
Jos^  $600. 

Akt.  8.  The  former  r.dministrators  may  occupy  said  situations,  provided- 
that  they  be  proposed  in  the  manner  pointed  out  by  these  regulations. 

Abt.  4.  The  situation  of  inspector  and  the  office  established  agreeable  to 
the  17th  article  of  the  regulations  of  the  17th  of  January  last  year,  shall 
continue,  with  a  salary  of  $3,000  per  annum,  and  his  powers  wiU  be  here- 
after designated. 

Obligations  of  the  mayordomos, 

Aet.  5.  To  take  care  of  everything  relative  to  the  advancement  of  the 
property  under  their  charge,  actmg  in  concert  with  the  reverend  padres  in 
the  difficult  oases  which  may  occur. 
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Art.  6.  To  compel  ihe  Indians  to  assist  in  the  lab(»rs  of  the  community^ 
chastising  them  moderately  for  the  faults  thej  may  commit. 

Art.  7.  To  see  that  said  Indians  observe  the  best  morality  in  their  man- 
ners, and  oblige  them  to  frequent  the  church  at  the  days  and  hours  that 
have  been  customary,  in  which  matter  the  reverend  padres  will  intervene  in- 
the  manner  and  form  determined  in  the  instructions  ^ven  by  the  inspector 
to  the  administrators. 

Art.  8.  To  remit  to  the  inspector's  office  a  monthly  account  of  the  pro- 
duce they  may  collect  into  the  storehouses,  and  an  annual  one  of  the  crops 
of  grain,  liquors,  &c.,  and  of  the  branding  of  all  kinds  of  cattle. 

Art.  9.  Said  account  must  be  authorized  by  the  reverend  padres. 

Art.  10.  To  take  care  that  the  reverend  padres  do  not  want  for  their 
necessary  aliment,  and  furnish  them  with  everything  necessary  for  their  per- 
sonal subsistence,  as  likewise  to  vaqueros  and  servants,  which  they  may  re* 
quest  for  there  domestic  service. 

Art.  11.  To  provide  the  ecclesiastical  prelates  all  the  assistance  which 
they  may  stand  in  need  of  when  they  make  their  accustomed  visits  to  the 
missions  through  which  they  pass  ;  and  they  are  obliged  under  the  strictest 
responsibility  to  receive  them  in  the  manner  due  to  their  dignity. 

Art.  12.  In  the  missions  where  the  said  prelates  have  fixed  residence, 
they  will  have  the  right  to  call  upon  the  mayordomos  at  any  hour  when  they 
may  require  them,  and  said  mayordomos  are  required  to  present  themselves 
to  them  every  day  at  a  certain  hour,  to  know  what  they  may  require  in  their 
ministerial  functions. 

Art.  13.  To  furnish  the  priests  of  their  respective  missions  all  necessary 
assistance  for  religious  worship ;  but  in  order  to  invest  any  considerable 
amount  in  this  object,  they  will  solicit  the  permission  to  do  so  from  govern- 
ment through  the  medium  of  the  inspector. 

Art.  14.  To  take  care  that  in  the  distribution  of  goods  received  from 
the  respective  office  to  the  Indians,  the  due  proportion  be  observed  amongst 
the  different  classes  and  description  of  persons,  to  which  end  the  reverend 
padres  shall  be  called  to  be  present,  and  they  will  approve  of  the  corres- 
ponding list  of  distribution. 

Art.  15.  To  observe  all  the  orders  which  they  receive  from  the  inspec- 
tor's office  eilianating  from  the  government,  and  to  pay  religiously  all  drafts 
addressed  to  them  by  said  conduct  and  authorized  by  said  government. 

Art.  16.  They  will  every  three  months  send  to  the  respective  office  a 
list  of  the  goods  and  necessaries  they  may  stand  in  greatest  need  of,  as  well  for 
covering  the  nakedness  of  the  Indians  and  carrying  on  the  labor  of  the  es- 
tablishment, as  to  provide  for  the  necessities  of  the  priests  and  religious 
worship,  so  that  comparing  these  requisitions  with  the  stock  on  hand,  the 
best  possible  remedy  may  be  applied.  They  will  take  care  to  furnish  the 
necessary  means  of  transport  and  provisions  to  the  military  or  private  per- 
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"vons  who  may  be  traveUing  on  the  public  service,  and  they  will  proyido  said 
necessaries  as  well  for  the  before  mentioned  persons,  as  for  the  command- 
ants of  stations  who  may  ask  for  assistance  for  the  troops  ;  and  send  in  a 
monthly  account  to  the  inspector,  that  he  may  recover  the  amount  from  the 
commissariat. 

Aet.  18.  They  will  likewise  render  assistance  to  all  other  private  indi- 
Tiduals  who  may  pass  through  the  establishments,  charging  ihem  for  food 
and  horses  an  amount  proportioned  to  their  means. 

Art.  19.  They  will  take  care  that  the  servants  under  them  observe  the 
best  conduct  and  morality,  as  well  as  others  who  pass  through  or  remain  in 
the  establishments ;  and  in  urgent  cases  they  are  authorized  to  take  such 
Bteps  as  they  may  consider  best  adapted  to  preserve  good  order. 

Art.  20.  They  may  without  atiy  charge  make  use  of  the  provisions  pro- 
duced by  the  establishments  for  their  own  subsistence  and  that  of  their  fam- 
ilies. 

Art.  21.  They  may  employ  as  many  servants  as  they  consider  necessary 
for  carrying  on  the  work  of  the  community,  but  their  situations  must  be 
filled  entirely  by  natives  of  the  establishments  themselves. 

Art.  22.  Said  mayordomos  are  merely  allowed  to  request  the  appoint- 
ment of  a  clerk  to  carry  on  theur  correspondence  with  the  inspector's  office. 

Art.  23.  After  the  mayordomos  have  for  one  year  given  proo&  of  their 
activity,  honesty,  and  good  conduct  in  the  fulfilment  of  their  obligations, 
they  shall  be  entitled  (in  times  of  little  occupation)  to  have  the  government 
allow  the  Indians  to  render  them  some  personal  services  in  their  private  la- 
bors ;  but  the  consent  of  the  Indians  themselves  must  be  previously  obtained. 

Art.  24.  The  mayordomos  cannot  make  any  purchase  of  goods  from 
merchants,  nor  make  any  sale  of  the  produce  or  manufactures  of  the  estab- 
lishments, without  previous  authority  from  government.  (Second.)  Dis- 
pose of  the  Indians  in  any  case  for  the  service  of  private  persons  without  a 
positive  superior  order.  (Third.)  Make  any  slaughtering  of  cattie,  except 
what  shall  be  ordered  by  the  inspectors,  to  take  place  weekly,  extraordinarily, 
or  annually. 

Obliffotions  of  the  Inspectors. 

Art.  25.  To  make  all  kinds  of  mercantile  contracts  with  foreign  vessels 
and  private  persons  of  the  country  for  the  benefit  of  the  missions. 

Art.  26.  To  provide  said  establishments  with  the  requisite  goods  and 
necessaries  mentioned  in  the  lists  of  the  mayordomos,  taking  into  consider- 
ation the  stock  of  each  establishment. 

Art.  27.  To  draw  the  bills  for  the  payment  of  the  debts  contracted  by 
bis  office  and  those  already  due  by  the  establishments. 

Art.  28.  He  shall  be  the  ordinary  conductor  of  communication  between 
the  government  and  the  subaltern  officers  of  said  missions,  as  well  as  be- 
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tween  all  other  persons  who  may  have  to  apply  to  govemment  respecting 
any  business  relative  to  sud  establishments. 

Art.  29.  He  will  pay  the  salaries  of  the  mayordomos  and  other  servants, 
take  care  that  they  fulfil  their  obligations,  and  propose  to  govemment,  in 
conjunction  with  the  reverend  padres,  the  individuals  whom  they  may  con- 
mder  best  qualified  to  take  charge  of  the  missions. 

Art.  80.  He  will  determine  the  number  of  cattle  to  be  killed  weekly, 
annually,  or  on  eztraordinaiy  occasions. 

Art.  31.  He  will  form  the  interior  regulations  of  hb  office,  and  propose 
to  government  the  subalterns  which  he  may  judge  necessary  for  the  proper 
management  thereof. 

General  Orders. 

Art.  82.  All  merchants  and  private  persons  who  have  any  claims  on 
said  missions,  will  in  due  time  present  to  the  inspector  an  account  of  the 
amounts  due  to  them,  with  the  respective  vouchers,  in  order  that  the  gov- 
emment may  determine  the  best  manner  of  settling  them,  as  the  circum- 
stances of  said  mission  may  permit. 

Art.  33.  With  respect  to  the  missions  of  San  Carlos,  San  Bautista, 
Santa  Cruz,  La  Solidad,  and  San  Francisco  Solano,  the  general  government 
will  continue  regulating  them  as  circumstances  may  permit. 

Art.  34.  Offitsers  and  magistrates  of  all  kinds  are  at  liberty  to  manifest 
to  government  the  abuses  they  may  observe  in  those  charged  with  fulfiling 
these  regulations,  so  that  a  quick  remedy  may  be  applied. 

Art.  35.  The  government,  after  previously  hearing  the  opinions  of  the 
reverend  padres,  will  arrange  matters  respecting  the  expenses  of  religious 
worship  and  the  subsistence  of  said  padres,  either  by  fixing  a  stated  amount 
for  both  objects,  or  in  some  other  manner  which  may  be  more  convenient 
towards  attending  to  their  wants. 

Art.  86.  All  prior  regulations  and  orders  conflicting  with  the  present 
are  annulled  ;  and  if  any  doubt  occur  respecting  their  observance,  the  gov- 
ernment will  be  consulted  through  the  established  channel. 

Art.  87.  During  the  defect  or  temporary  absence  of  the  mayordomos, 
the  reverend  padres  will  in  the  mean  time  take  charge  of  the  establishments. 


APPENDIX   No.  19. 

Ext)  acU  from  General  Mitcheltorena^ 8  proclamation  of  the  29th  of  March^ 
1843,  ordering  the  majority  of  the  missiom  to  be  again  placed  in  charge 
of  the  prieetSy  in  consequence  of  an  arrangement  entered  into  between  said 
govempr  and  the  different  prelates  of  said  missions, 

m 

Article  1.    The  government  of  the  department  will  order  the  missions 
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I 

I 

of  San  Diego,  San  Luis  Rey,  San  Juan  Capistrano,  San  Gabriel,  San  Fer- 
nando, San  Baenaventura,  Santa  Barbara,  Santa  Cms,  la  Pariseima,  San 
Antonio,  Santa  Clara,  and  San  Jos^,  to  be  delivered  up  to  the  very  roy- 
erend  padres  whom  the  respective  prelate  may  appoint  to  each  of  them,  and 
said  missions  shall  in  future  continue  to  be  administered  by  the  very  rever- 
»  end  padres,  as  tutors  to  the  Indians,  in  the  same  manner  as  they  held  them 

,  formerly. 

»  Art.  2.  As  policy  makes  irrevocable  what  has  hitherto  been  done,  the 

^  missions  will  not  claim  any  lands  already  granted  up  to  this  date  ;  but  they 

I  will  collect  the  cattle,  property,  and  utensils,  which  may  have  been  lent  by 

^  the  priests  or  administrators,  settling  the  time  and  manner  in  a  friendly  way 

with  debtors  or  holders. 

Art.  3.  They  will  likewise  take  care  to  gather  together  the  dispersed 
Indians,  excepting,  firstj  those  legally  emancipated  by  the  superior  depart- 
mental government ;  second^  those  who,  at  the  date  of  this  decree,  are  in 
the  service  of  private  persons,  it  being  understood  that  even  both  these  class- 
es, if  they  voluntarily  wish  it  and  prefer  returning  to  their  missions,  shall  be 
admitted  and  protected  with  the  knowledge  of  their  masters  and  of  the  rev- 
erend missionaries. 

Art.  4.  The  departmental  government,  in  whose  possession  the  missions 
have  been  up  to  this  date,  in  virtue  of  the  very  ample  faculties  with  which 
it  is  invested,  authorizes  the  reverend  padres  to  provide  out  of  the  produce 
of  the  missions  for  the  indispensable  expenses  of  the  conversion,  aliment, 
clothing,  and  other  temporal  necessities  of  the  Indians,  and  to  take  from 
the  same  funds  the  moderate  part  which  they  may  require  for  their  own 
sustenance,  for  the  economical  salary  of  the  mayordomo,  and  for  the 
maintenance  of  divine  worship,  on  the  condition  that  they  oblige  them- 
selves on  their  honor  and  conscience  to  deliver  to  the  public  treasury  (no- 
tice first  being  given  to  this  government  by  the  reverend  padres,  and  an 
express  order  in  writing,  signed  by  the  undersigned,  governor,  commandant 
general,  and  inspector)  for  assistance,  aliment,  clothing  for  the  troops,  and 
wants  of  the  civil  oflScers,  the  eighth  part  of  the  total  annual  produce  of 
every  description ;  and  they  will  take  care  to  present,  at  the  end  of  the 
year,  an  exact  and  true  account  of  the  number  of  neophytes'  cattle  property, 
and  all  kinds  of  fruits,  or  its  representative  value,  belonging  to  each  mis- 
sion. 

Art.  6.  The  departmental  government,  which  prides  itself  in  being  re- 
ligious, and  at  the  same  time  entirely  Califomian,  and,  as  such,  interested 
in  the  same  manner  as  each  and  every  one  of  the  inhabitants  of  both  Cali- 
fomias,  in  progress  of  the  holy  Catholic  faith  and  prosperity  of  the  country, 
offers  all  its  power  for  the  protection  of  the  missions,  and,  as  commandant 
general,  the  force  of  arms  to  escort,  defend,  and  sustam  them,  as  it  will  like- 
wise do  in  respect  to  individual  and  particular  property  and  guaranties,  se- 
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coring  to  the  owners  thereof  the  possession  and  preservation  of  the  lands 
which  they  this  day  hold,  and  promises  not  to  make  any  new  grants  without 
the  information  of  said  authorities  of  the  reverend  padres,  notorious  unoccu- 
pancy,  want  of  cultivation,  or  necessity. 


APPENDIX  No.  20. 

Decree  of  the  Departmental  Aeeembly  of  29>ih  May,  1845,  reepecting  the 
renting  of  Bome  of  the  mUmm^  and  converting  others  into  pueblos,  ^c. 

Article  1.  The  departmental  government  shall  call  together  the  Indians 
of  the  missions  of  San  Rafael,  Dolores,  Solidad,  San  Miguel,  and  la  Puris- 
Bima,  which  are  abandoned  by  them  by  means  of  a  proclamation,  which  it 
will  publish,  allowing  them  the  term  of  one  month  from  the  day  of  its  pub- 
lication in  their  respective  missions,  or  in  those  nearest  to  them,  for  them  to 
re-unite  for  the  purpose  of  occupying  and  cultivating  them  ;  and  they  are 
informed  that,  if  they  fail  to  do  so,  said  missions  will  be  declared  to  be  with- 
out owners,  (mostreneas)  and  the  assembly  and  departmental  government 
will  dispose  of  them  as  may  best  suit  the  general  good  of  the  department. 

2.  The  Carmelos,  San  Juan  Bautista,  San  Juan  Capistrano,  and  San  Fran* 
Cisco  Solano,  shall  be  considered  as  pueblos,  which  is  the  character  they  at 
present  have ;  and  the  government,  after  separating  a  su/Bcicnt  locality  for 
the  curate's  house,  for  churches  and  appurtenances,  and  a  court-house,  will 
proceed  to  sell  the  remaning  premises  at  public  auction  in  order  to  pay  their 
respective  debts,  and  the  overplus,  should  there  be  any,  shall  remain  for  the 
benefit  and  preservation  of  divine  worship. 

8.  The  remainder  of  the  missions,  as  far  as  San  Diego,  inclusive,  may  be 
rented  out  at  the  option  of  the  government,  which  will  establish  the  manner 
and  form  of  carrying  this  into  execution,  taking  care  in  so  doing  that  the 
establishments  move  prosperously  onwards.  These  respective  Indians  will 
consequently  remain  in  absolute  liberty  to  occupy  themselves  as  they  may 
Bee  fit,  either  in  the  employment  of  the  renter  himself,  or  in  the  cultivation 
of  their  own  lands,  which  the  government  must  necessarily  designate  for 
•them,  or  in  the  employ  of  any  other  private  person. 

4.  The  principal  edifice  of  the  mission  of  Santa  Barbara  is  excepted 
from  the  renting  mentioned  in  the  foregoing  articles ;  and  the  government 
will  arrange,  in  the  most  suitable  manner,  which  part  thereof  shall  be  destin- 
ed for  the  habitation  and  other  conveniences  of  his  grace  the  bishop  and  his 
suite,  and  which  for  the  reverend  missionary  padres  who  at  present  inhabit 
said  principal  edifice.  And  likewise  one*half  of  the  total  rent  of  the  other 
property  of  the  mission  shall  be  invested  for  the  benefit  of  the  church,  and 
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for  the  maintenance  of  its  minister,  and  the  other  half  for  the  benefit  of  its 
respective  Indians. 

5.  The  prodact  of  the  rents,  mentioned  in  article  3,  shall  be  dinded  into 
three  equal  parts,  and  the  government  shall  destine  one  of  them  for  the 
maintenance  of  the  reverend  padre  minister,  and  the  conservation  of  divine 
worship,  another  for  the  Indians,  and  the  last  shall  necessarily  de  dedicated 
by  government  towards  education  and  public  beneficence  as  soon  as  the  legal 
debts  of  each  mission  be  paid. 

6.  The  third  part  mentioned  in  the  fifth  article  as  destined  for  the  nuun- 
tenance  of  the  priests,  and  help  towards  divine  worship,  shall  be  placed  at 
the  disposal  of  the  reverend  prelates,  for  them  to  form  a  general  fund,  to  be 
distributed  equitably  in  the  before-mentioned  objects. 

7.  The  authorities  or  ecclesiastical  ministers,  should  there  be  any,  in  the 
missions  referred  to  in  article  1,  or  those  in  the  nearest  missions,  or  persons 
who  may  merit  the  confidence  of  government,  will  be  requested  by  said  gov- 
ernment to  see  that  the  proclamation  above  mentioned  be  published,  and  to 
give  information  immediately  whether  the  said  neophytes  have  presented 
themselves  or  not  within  the  period  fixed,  in  order  that,  in  view  of  such 
documents,  the  necessary  measures  may  be  taken. 

8.  Grovemment  will,  in  the  strictest  manner,  exact  the  amount  owing  by 
various  persons  to  all  the  missions  in  general,  as  already  ordered  by  the  most 
excellent  assembly  in  its  decree  of  the  24th  of  August,  1844,  and  dispose 
of  the  same  for  the  object  mentioned  in  the  last  part  of  the  5th  article. 


APPENDIX  No-  21. 

Governor  Picons  regulations  for  t/ie  alieruUion  and  renting  of  the  mUtionSy 

dated  October  28, 1845. 

OF  ALIENATION. 

Article:  1.  There  will  be  sold  in  this  capital,  to  the  highest  bidder,  the 
missions  of  San  Rafael,  Dolores,  Soledad,  San  Mguel,  and  la  Purissizna, 
which  are  abandoned  by  their  neophytes. 

Abt.  2.  Of  the  existing  premises  of  the  pueblos  of  San  Luis  Obispo, 
Carmelo,  San  Juan  Bautista,  and  San  Juan  Capistrano,  and  which  formerly 
belonged  to  the  missions,  there  shall  be  separated  the  churches  and  appur- 
tenances— one  part  for  the  curate's  house,  another  for  a  court-house  and  a 
place  for  a  school,  and  the  remainder  of  said  edifices  shall  be  sold  at  public 
auction,  where  an  account  of  them  will  be  given. 

Art.  8.  In  the  same  manner  will  be  sold  the  property  on  hand  belonging 
to  the  missions— such  as  grain,  produce,  ot  mercantile  goods-— giving  the 
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preference  for  the  same  amoant  to  the  renters,  and  deducting  previously  that 
part  of  s£ud  property  destined  for  the  food  and  clothing  of  the  reverend 
padre  minister  and  the  neophytes  until  the  harvest  of  next  year. 

Art.  4.  The  public  sale  of  the  missions  of  San  Luis  Obi?po,  Purissima,  and 
San  Juan  Capistrano  shall  take  place  on  the  first  four  days  of  the  month  of 
December  next,  notices  being  previously  posted  up  in  the  towns  of  the 
department  inviting  bidders,  and  three  publications  being  made  in  the  capital 
at  intervals  of  eight  days  one  from  the  other  before  the  sale.  In  the  same 
manner  will  be  sold  what  belongs  to  San  Rafael,  Dolores,  San  Juan  Bautista, 
Carmelo,  and  San'Miguel,  on  the  23d  and  24th  of  January  next  year. 

Art.  5.  From  the  date  of  the  publication  of  these  regulations,  proposals 
will  be  admitted  in  this  capital  to  be  made  to  government,  which  will  take 
them  into  consideration. 

Art.  6.  The  total  proceeds  of  these  sales  shall  be  paid  into  the  depart- 
mental treasury,  to  pay  therewith  the  debts  of  said  missions ;  and  should 
anything  remain,  it  will  be  placed  at  the  disposal  of  the  respective  prelate 
for  the  maintenance  of  religious  worship,  agreeable  to  article  2d  of  the 
decree  of  the  departmental  assembly. 

OP  RENTING. 

Art.  7.  The  missions  of  San  Fernando,  San  Buenaventura,  Santa  Barbara^ 
and  Santa  Lies  shall  be  rented  out  to  the  highest  bidder  for  the  term  of  nine 
years. 

Art.  8.  To  this  end,  bidders  shall  be  convoked  in  all  the  departments,  by 
fixing  advertisements  in  the  towns,  in  order  that  by  the  8th  December  next 
they  may  appear  in  this  capital  either  personally  or  by  their  legal  agents. 

Art.  9.  Three  publications  shall  be  made  in  this  capital  at  intervals  of 
eight  days  each  before  the  day  appointed  for  the  renting,  and  proposals  will 
be  admitted  on  the  terms  expressed  in  article  5. 

Art.  10.  There  shall  be  included  in  said  renting  all  the  lands,  out-door 
property,  implements  of  agriculture,  vineyards,  orchards,  workshops,  and 
whatever,  according  to  the  inventories  made,  belongs  to  the  respective  mis- 
sions, with  the  mere  exception  of  those  small  portions  of  land  which  have 
always  been  occupied  by  some  of  the  Indians  of  the  missions. 

Art.  11.  The  buildings  are  likewise  included,  excepting  the  churches  and 
their  appurtenances,-  the  part  destined  for  the  curate's  house,  the  court-house, 
and  place  for  a  school.  In  the  mission  of  Santa  Barbara  no  part  of  the 
principal  edifice  shall  be  included  which  is  destined  for  the  habitation  of  his 
grace  the  bishop  and  suit,  and  the  reverend  padres  who  inhabit  it ;  and  there 
shall  be  merely  placed  at  the  disposal  of  the  renter  the  cellars,  moveables,  and 
workshops,  which  are  not  applied  to  the  service  of  said  prelates. 

Art.  12.  As  the  proceeds  of  the  rent  are  to  be  divided  into  three  parts, 
to  be  distributed  according  to  article  6  of  said  decree,  the  renter  may  him- 
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Belf  deliver  to  the  respective  padre,  prefect,  or  to  the  person  whom  he  may 
appoint,  the  third  part  destined  for  the  maintenance  of  the  minister  and  the 
religions  worship ;  and  only  in  the  mission  of  Santa  Barbara,  the  half  of 
said  rent-money  shall  he  paid  for  the  same  object,  in  conformity  with  the  4th 
article  of  the  decree  of  the  departmental  assembly. 

Art.  13.  The  government  reserves  to  itself  the  right  of  taking  care  that 
the  establishments  prosper ;  in  virtue  of  which  it  will  prevent  their  destmc- 
tion,  ruin,  or  decline,  should  it  be  nccess&ry  during  the  period  of  renting. 

Art.  14.  The  renting  of  the  missions  of  San  Diego,  San  Luis  Rey,  San 
Gabriel,  San  Antonio,  Santa  Clara,  and  San  Jos^  shall  take  place  when  the 
difficulties  shall  be  got  over  wbich  at  present  exist  with  respect  to  the  debts 
of  those  establishments,  and  then  the  government  will  inform  the  public,  and 
all  shall  be  done  agreeably  to  these  regulations. 

ADVANTAGES  AND   OBLIGATIONS   OF  THE  RENTEK8. 

Art.  15.  The  renters  shall  have  the  benefit  of  the  usn&uct  of  everything 
delivered  to  them  on  rent  according  t^  the  regulations. 

Art.  16.  The  obligations  of  the  rentees  are :  1st.  To  pay  promptly  and 
quarterly,  when  due,  the  amount  of  the  rent.  2d.  To  deliver  back,  with 
improvements,  at  the  expiration  of  the  nine  years,  whatever  thej  may  re- 
ceive on  rent,  with  the  exception  of  the  stills,  moveables,  and  implements  of 
agriculture,  which  must  be  returned  in  a  serviceable  state.  8d.  They  shall 
return  at  the  same  time  the  number  of  cattle  which  they  receive,  and  of  the 
same  description,  and  of  such  an  age  as  not  to  embarrass  the  proci^ation  of 
the  following  year.  4th.  They  shall  give  bonds  to  the  satisfaction  of  gov- 
ernment before  they  receive  the  establishments  of  the  rentees— -one  of  which 
is  the  payment  of  the  damages  which  the  government  may  be  obliged  to  find 
against  them,  agreeable  to  article  18. 

OF  THE   INDIANS. 

Art.  17.  The  Indians  are  free  from  the  neophytism,  and  may  establish 
themselves  in  their  missions  or  wherever  they  choose.  They  are  not  obliged 
to  serve  the  rentees,  but  they  may  engage  themselves  to  them  on  beiog 
paid  for  their  labor,  and  they  will  be  subject  to  the  authorities  and  to  the 
local  police. 

Art.  18.  The  Indiana  radicated  in  each  nussion  -  shall  appoint  from 
amongst  themselves,  on  the  1st  of  January  in  each  year,  four  overseers,  who 
will  watch  and  take  care  of  the  preservation  of  public  order,  and  be  subject 
to  the  justice  of  the  peace  to  be  named  by  government  in  each  mission, 
agreeable  to  the  decree  of  4th  July  last.  If  the  overseers  do  not  perform 
the  duty  weU,  they  shall  be  replaced  by  others  to  be  appointed  by  the  jus- 
tice of  the  peace,  with  previous  permission  from  government,  and  will  re- 
loain  in  office  for  the  remainder  of  the  year  in  which  they  were  appointed. 
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Art.  19.  The  overseers  shall  appoint  every  month,  from  amongst  the 
rest  of  the  Indians,  a  sacristan,  a  cook,  a  tortilla  maker,  a  vaqaero,  and  two 
washer- women,  for  the  service  of  the  padre  minister,  and  no  one  shall  be 
hindered  from  remaining  in  this  service  as  long  as  he  choose.  In  the  mis- 
sion of  Santa  Barbara,  the  overseers  will  appT)int  an  Indian,  to  the  satisfac- 
tion of  the  priest,  to  take  care  daily  of  the  reservoir  and  water  conduits 
that  lead  to  the  principal  edifice,  and  he  shall  receive  a  compensation  of  four 
dollars  per  month  out  of  the  part  of  the  reut  belonging  to  the  Indians. 

Art.  20.  The  Indians  who  possess  portions  of  land,  in  which  they  have 
their  gardens  and  homes,  will  apply  to  this  government  for  the  respective 
title,  in  order  that  the  ownership  thereof  may  be  adjudicated  to  them,  it 
being  understood  that  they  cannot  alienate  said  lands,  but  they  shall  be  he- 
reditary amongst  their  relatives,  according  to  the  order  established  by  the 
laws. 

Art.  21.  From  the  said  Indian  population  three  boys  shall  be  chosen  as 
pages  for  the  priest,  and  to  assist  in  the  ceremonies  of  the  church. 

Art.  22.  The  musicians  and  singers  who  may  establish  themselves  the 
missions,  shall  be  exempted  from  the  burdens  mentioned  in  article«18,  but 
they  shall  lend  their  services  in  the  churches  at  the  masses  and  the  functions 
which  may  occur. 

OF  THE  JUSTIOBS  OF  THB  PEACE. 

Art.  23.  The  justices  of  the  peace  shall  put  in  execution  the  orders 
communicated  to  them  by  the  nearest  superior  authority  ;  they  will  take 
care  that  veneration  and  respect  be  paid  to  matters  appertaining  to  our  reli- 
^on  and  its  ministers,  and  that  the  18ih  and  20th  articles,  inclusive,  of 
these  regulations,  be  punctually  fulfilled  ;  they  will  see  that  no  one  be  hin- 
dered in  the  free  use  of  his  property  ;  they  will  quiet  the  little  disturbances 
that  may  occur,  and,  if  necessary,  enforce  and  impose  light  and  moderate 
correction ;  and  if  the  occurrences  should  be  of  such  a  nature  as  to  belong 
to  the  cognizance  of  other  authorities,  they  will  remit  to  such  authorities  the 
criminals  and  antecedents. 


APPENDIX  No.  22. 

Decree  of  the  Departmental  Assembly  of  tJie  &d  of  April,  1846,  respect^ 

ing  missions. 

Article  1.  The  government  is  authorized  to  carry  into  effect  the  object 
of  the  decree  of  28th  May  last,  published  by  this  honorable  assembly,  res- 
pecting missions  ;  to  which  end,  seeing  the  impracticability  of  renting,  menr 
tioned  in  article  8  of  said  decree,  the  departmental  government  will  actin 
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the  manner  ^hicb  may  appear  most  conducive  to  obviate  the  total  nun  of 
the  missions  of  Sau  Gabriel,  San  Luis  Rej,  San  Diego,  and  the  remainder 
ivhic'h  arc  in  similar  circumstances. 

Art.  2.  As  most  of  these  establishments  are  owing  large  amounts,  if  the 
property  on  hand  should  not  be  suflScient  to  satisfy  their  acknowledged  debts, 
attention  shall  be  had  to  what  the  laws  determine  respecting  bankruptcies, 
and  steps  shall  be  taken  accordingly. 

Art.  3.  Should  government,  by  virtue  of  this  authority,  find  that,  in 
order  to  prevent  the  total  ruin  which  threatens  said  missions,  it  will  be  ne- 
cessary to  sell  them  to  private  persons,  this  shall  be  done  at  public  auction, 
the  customary  notice  being  previously  given. 

Art.  4.  In  case  of  sale,  if,  after  the  debts  be  paid,  any  surplus  should 
remain,  this  shall  be  divided  among  the  Indians  of  the  premises  sold,  gov- 
ernment taking  care  to  make  the  most  just  distribution  possible. 

Art.  5.  In  any  case,  care  must  be  taken  to  secure  a  sufficient  amount 
for  the  maintenance  of  the  padres  and  the  expenses  of  public  worship,  the 
government  being  at  liberty  to  separate  a  part  of  the  whole  establishments, 
whether  in  lands  for  cultivation,  landed  or  other  property,  at  its  discretion, 
which  will  be  sufficient  to  secure  both  objects,  the  respective  priests  being 
previously  heard  and  attended  to. 

Art.  G.  The  premises  set  apart  according  to  the  foregoing  article  shall  be 
delivered  as  a  sale  at  a  perpetual  interest  of  four  per  cent. ;  and  the  pro- 
ceeds shall  be  applied  precisely  to  the  objects  mentioned  in  said  article  5. 

Art.  7.  What  has  been  done  agreeably  to  what  was  ordained  in  the  de- 
cree of  the  honorable  assembly  of  the  28th  May,  before  cited,  remains  in  full 
force  ;  and  these  presents  shall  in  no  manner  alter  the  contracts  made  and 
measures  taken  by  government,  in  accordance  with  said  decree  of  May, 
1845  ;  nor  shall  they  in  future  put  any  obstacle  in  the  way  of  what  may  be 
done  in  accordance  thereto. 

Art.  8.  The  government  will  remove  any  obstacles  not  foreseen  in  this 
decree  ;  and  within  six  months  at  furthest  will  notify  this  honorable  assem- 
bly of  the  result  of  its  fulfilment. 


APPENDIX.  No.  23. 

Decree  of  the  Departmental  Assembly  of  the  Slit  October^  1846,  annul- 
ling the  sale  of  missions  and  other  acts  of  Don  Pio  Pico. 

The  citizen  Jose  Maria  Flores,  capt^n  of  cavalry  in  th^  Mexican  army^ 
governor  and  commandant  general  ad  interim  of  this  department,  to  its 
inhabitants : 
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Know  je  the  honorable  departmental  assembly,  in  an  extraordinary  ses- 
sion of  yesterday,  has  decreed  the  following ; 

The  most  excellent  departmental  assembly,  taking  into  consideration  the 
urgent  necessity  of  providing  resources  ■  for  carrying  on  the  war  against  the 
invading  forces  of  the  United  States  of  North  America,  and  finding  that 
the  only  way  of  obtaining  them  in  a  sure  and  prompt  manner  is  to  solicit  a 
loan,  has,  in  this  day's  session,  found  it  expedient  to  decree  the  following, 
viz. : 

1.  The  sales  of  missions  made  by  Don  Pio  Pico  as  governor,  as  well  as 
all  other  acts  done  by  him  on  the  same  subject  beyond  his  authority,  are 
entirely  annulled. 

2.  His  excellency  the  governor  ad  interim  is  authorised  to  solicit  a  loan 
of  such  amount  as  he  may  consider  necessary  for  the  object  indicated,  it 
being  stipulated  that,  in  accomplishing  this  act  in  the  most  equitable  and 
just  manner,  he  may  mortgage  one  or  more  of  the  missions  for  the  corres- 
ponding security. 

3.  These  establishments  shall  continue  with  the  character  of  being  rented 
and  in  possession  of  the  rentees  who  shall  have  fulfilled  the  conditions  stipu* 
lated  in  the  proclamation  upon  that  subject. 

4.  The  missions  which  exist  under  the  cii'cumstances  of  the  preceding 
article  shall  sufier  no  alteration  until  the  term  of  their  lease  shall  expire, 
even  should  they  be  of  those  mortgaged  ;  and  with  respect  to  the  others  the 
government  will  take  care  that  the  regulations  formerly  given  on  the  subject 
be  duly  complied  with. 

His  excellency  the  governor  ad  interim  will  be  made  acquainted  herewith 
for  his  goverment  and  further  ends. 

Hall  of  sessions  of  the  honorable  assembly  of  California,  in  the  city  of 
Los  Angeles,  October,  20, 1846. 

FRANCIS  FIGUERON. 

Prendent. 
AUGUSTINE  OBVERA, 

Department  Secretary. 

I  Therefore  command  it  to  be  published,  circulated,  and  posted  up  in  the 
usual  places,  for  the  knowledge  of  the  public. 

Given  in  the  city  of  Los  Angeles,  October  31, 1846. 

JOSE  MARIA  PLOJIES. 

Narciss  Botbllo,  Secretary. 


APPENDIX  No.  24. 
Know  all  men  by  these  presents,  that  I,  Brigadier  General  S.  W.  Kearney, 
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governor  of  California^  by  rirtoe  of  aathoritj  in  me  vested,  considering 
that,  inasmuch  as  there  are  various  claimants  to  the  missions  of  San  Jose, 
Santa  Clara,  Santa  Craz,  and  San  Juan,  and  the  houses,  gardens,  vine- 
yards, &c.,  around  and  near  them,  do  hereby  decree  that,  until  the  proper 
judicial  tribunals  to  be  established  shall  decide  upon  the  same,  the  above 
named  missions  and  property  appertaining  thereto  shall  remmn  under 
charge  of  the  Catholic  priests,  as  they  urere  when  the  United  States  flag 
vras  first  raised  in  this  territory,  it  being  understood  that  this  decree  is  net 
to  affect  the  rights  of  any  claimant  and  that  the  priests  are  to  be  responsible 
for  the  preservation  of  said  missions  and  property  while  under  their 
charge.  The  alcaldes  of  the  jurisdictions  in  which  the  above  named 
missions  are  situated  will,  upon  the  application  of  the  priests,  take  the  pro- 
per measures  to  remove  therefrom  all  persons  trespassing  or  intruding  upon 
them. 
Given  at  Monterey,  capital  of  California,  this  22d  day  of  March,  1847. 

S.  W.  KEARNEY, 
Brigadier  General  and  Governor  of  California. 


APPENDIX  No.  25. 

Headquarters  10th  Military  Department, 
Monterey^  California^  January  8, 1848. 

Reverend  sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  let- 
ter of  the  29  th  December,  and  its  accompanying  documents,  purporting  to 
give  you  aurhority  to  sell  mission  lands,  bearing  date  25th  May  and  16th 
June,  1846,  signed  by  Jose  Castro,  and  addressed  to  yourself. 

This  document  certainly  could  give  you  no  authority  to  sell  any  part  of 
the  mission  lands  after  the  7th  July,  1846,  the  day  on  which  the  United 
States  flag  was  hoisted  in  California ;  indeed,  if  it  could  legally  have  confe^ 
red  such  authority  before,  since  that  date  the  mission  lands  can  only  be  dis- 
posed of  by  virtue  of  authority  from  the  United  States  government.  I  am 
therefore  obliged  to  declare,  and  do  hereby  declare,  all  sales  of  any  part  of 
the  mission  lands  made  by  your  reverence  to  be  illegal,  null  and  void,  and 
that  the  purchasers  of  such  lands  hold  no  legal  title  to  them  whatever  by 
virtue  of  any  sale  made  by  your  reverence. 

I  am,  very  respectfully,  your  obedient  servant, 

R.  B.  MASON, 
Colonel  Ist  Dragoons^  Governor  of  California, 
Rev.  Padre' JoSB  Ma.  del.  R.  S.  del.  Real., 

Mhrifter  of  the  miision  of  Santa  Clara. 
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PROCLAMATION 

Of  Qen.  Kearney  to  the  People  of  California, 

The  President  of  the  IlDited  States  having  instmcted  the  undersigned  to 
take  charge  of  the  civil  government  of  California,  he  enters  upon  his  duties 
with  an  ardent  desire  to  promote,  as  far  as  he  is  able,  the  interests  of  the 
country  and  the  welfare  of  its  inhabitants. 

The  undersigned  has  instructions  from  the  President  to  respect  and  protect 
the  religious  institutions  of  California,  and  to  see  that  the  religious  rights  of 
the  people  are  in  the  amplest  manner  preserved  to  them,  the  constitution  of 
the  United  States  allowing  every  man  to  worship  his  Creator  in  such  a  man- 
ner as  his  own  conscience  may  dictate  Iiim. 

The  undersigned  is  also  instructed  to  protect  the  persons  and  property  of 
the  quiet  and  peaceable  inhabitants  of  the  country  against  all  or  any  of  their 
enemies,  whether  from  abroad  or  at  home  ;  and  when  he  now  assures  the 
Californians  that  it  will  be  his  duty  and  his  pleasure  to  comply  with  those 
instructions,  he  calls  .upon  them  all  to  exert  themselves  in  preserving  order 
and  tranquillity,  in  promoting  harmony  and  concord,  and  in  maintaining  the 
authority  and  efficacy  of  the  laws. 

It  is  the  ^ish  and  design  of  the  United  States  to  provide  for  California, 
with  the  least  possible  delay,  a  free  government  similar  to  those  in  her  other 
Territories  ;  and  the  people  will  soon  be  called  upon  to  exercise  thetr  rights 
as  freemen,  in  electing  their  own  representatives  to  make  such  laws  as  may 
be  deemed  best  for  their  interests  and  welfare.  But  until  this  can  be  done, 
the  laws  now  in  existence,  and  not  in  conflict  with  the  constitution  of  the 
United  States,  will  be  continued  until  changed  by  competent  authority ;  and 
those  persons  who  hold  office  will  continue  in  the  same  for  the  present,  pro- 
vided they  swear  to  support  that  constitution,  and  to  faithfully  perform  their 
duty. 

The  undersigned  hereby  absolves  all  the  inhabitants  of  California  from 
any  further  allegiance  to  the  republic  of  Mexico,  and  will  consider  them  as 
citizens  of  the  United  States.  Those  who  remain  quiet  and  peaceable  will 
be  respected  in  their  rights,  and  protected  in  them.  Should  any  take  up 
arms  against  or  oppose  the  government  of  this  Territory,  or  instigate  others 
to  do  so,  they  will  be  considered  as  enemies,  and  treated  accordingly. 

When  Mexico  forced  a  war  upon  the  United  States,  time  did  not  permit 
the  latter  to  invite  the  Californians  as  friends  to  join  her  standard,  but  com- 
pelled  her  to  take  possession  of  the  country  to  prevent  any  European  power 
from  seizing  upon  it ;  and  in  doing  so,  some  excesses  and  unauthorized  acts 
were  no  doubt  committed  by  persons  employed  in  the  service  of  the  United 
States,  by  which  a  few  of  the  inhabitants  have  met  with  a  loss  of  property. 
Such  losses  will  be  duly  investigated,  and  those  entitled  to  remuneration  will 
receiye  it. 
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California  has  for  manj  years  suffered  greatly  from  domestic  troubles ; 
civil  wars  have  been  the  poisoned  fountains  which  have  sent  forth  trouble  and 
pestilence  over  her  beautiful  land.  Now,  those  fountains  are  dried  up ;  the 
star-spangled  banner  floats  over  California ;  and  as  long  as  the  sun  cootlnaes 
to  shine  upon  her,  so  long  will  it  float  there  over  the  natives  of  the  land,  as 
well  as  others  who  have  found  a  home  in  her  bosom;  and  under  it,  agriculture 
must  improve  and  the  arts  and  sciences  flourish,  as  seed  in  a  rich  and  fertile 
soil. 

The  Americans  and  Californians  are  now  but  one  people  ;  let  us  cherish 
one  wish,  one  hope,  and  let  that  be  for  the  peace  and  quiet  of  our  country. 
Let  us  as  a  band  of  brothers  unite  and  emulate  each  other  in  our  exertions 
to  benefit  and  im[)rove  this  our  beautiful,  and  which  soon  must  be  our  happy 
and  prosperous  home. 

Done  at  Monterey,  capital  of  California,  the  first  day  of  March,  A.  D. 
1847,  and  in  the  71st  year  of  the  independence  of  the  United  States. 

S.  W.  KEARNEY, 
Brigadier  O-eneral  U,  S,  -4..,  and  Grovernor  of  California, 


PROCLAMATION 

Of  Col,  Mason  to  the  people  of  California. 

The  undersigned  has  the  pleasure  to  announce  the  ratification  of  a  treaty 
of  peace  and  friendship  between  the  United  States  of  America  and  the  Mex- 
ican republic,  by  which  Upper  California  is  ceded  to  the  United  States. 

The  boundary  separating  this  country  from  Lower  California  **  consists  of 
a  straight  line  drawn  from  the  middle  of  the  Rio  Gila,  where  it  unites  with 
the  Colorado,  to  a  point  on  the  coast  of  the  Pacific  ocean  distant  one  marine 
leagiae  due  south  of  the  southernmost  point  of  the  port  of  San  Diego." 

By  the  conditions  of  this  treaty,  those  residing  within  the  limits  of  this 
territory  thus  ceded,  who  may  wish  to  become  citizens  of  the  United  States, 
are  absolved  from  all  further  albgiance  to  the  Mexican  republic,  and  will  at 
the  proper  time  (to  be  judged  of  by  the  Congress  of  the  United  States)  be 
incorporated  into  the  Union,  and  admitted  to  the  enjoyment  of  all  rights  and 
privileges  granted  by  the  constitution  to  American  citizens.  Those  who 
wish  to  retain  the  character  of  Mexicans  will  be  at  liberty  to  do  so,  and  also 
to  retain  their  property  in  this  territory,  or  dispose  of  it  and  remove  the  pro- 
ceeds thereof  wherever  they  please  ;  but  they  must  make  their  election  with- 
in one  year  from  the  30th  day  of  May  last,  and  those  who  remain  afler  the 
expiration  of  that  year  without  declaring  their  intentions  to  retain  such  char- 
acter will  be  considered  to  have  elected  to  become  citizens  of  the  JJm^i 
States.    In  the  mean  time  they  will  be  protected  in  the  free  enjoyment  of 
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their  liberty  and  property,  and  secured  in  the  free  exercise  of  their  religion, 
^hey,  howerer,  are  reminded  that,  as  war  no  longer  exists,  and  as  Upper 
Califomia  now  belongs  to  the  United  States,  they  owe  a  strict  obedience  to 
the  American  authorities,  and  any  attempt  on  t)ieir  part  to  disturb  the  peace 
and  tranquillity  of  i|he  country  will  subject  them  to  the  severest  penalties. 

The  undersigned  has  received  instructions  from  Washington  to  take  proper 
measures  for  the  permanent  occupation  of  the  newly  acquired  territory.     The 
Congress  of  the  Umited  States  (to  whom  alone  this  power  belongs)  will  soon 
confer  upon  the  people  of  this  country  the  constitutional  rights  of  citizens  of 
the  United  States  ;  and,  no  doubt,  in  a  few  short  months  we  shall  have  a  reg- 
ularly organized  territorial  government :  indeed,  there  is  every  reason  to  be- 
lieve that  Congress  has  already  passed  the  act,  and  that  a  civil  government 
is  now  on  its  way  to  this  country,  to  replace  that  which  has  been  orgamzed 
under  the  rights  of  conquest.     Such  territorial  government  will  establish  all 
local  claims  and  regulations  which,  within  the  scope  of  its  legitimate  pow- 
ers, it  may  deem  necessary  for  the  public  welfare.     In  the  mean  time  the 
present  civil  officers  of  the  country  will  continue  in  the  exercise  of  their  func- 
tions as  heretofore,  and  when  vacancies  exist  or  may  occur,  they  will  be  fill- 
ed by  regular  elections  held  by  the  people  of  the  several  towns  and  districts, 
due  notice  of  sach  elections  being  previously  given.     The  existing  laws  of 
the  country  will  necessarily  continue  in  force  till  others  are  made  to  supply 
their  place.     From  this  new  order  of  things  there  will  result  to  Califomia  a 
new  destiny.    Instead  of  revolutions  and  insurrections,  there  wiU  be  internal 
tranquillity  ;  instead  of  a  fickle  and  yacillating  policy,  there  will  be  a  firm 
and  stable  government,  administering  justice  with  impartiality,  and  punish- 
ing crime  with  the  strong  arm  of  power.    The  arts  and  sciences  will  flourish, 
and  the  labor  of  the  agriculturist,  guided  by  the  lamp  of  learning,  will  stim- 
ulate the  earth  to  the  most  bountiful  production.     Commerce,  freed  from  the 
absurd  restrictions  formerly  imposed,  will  be  greatly  extended ;  the  choked 
up  channels  of  trade  will  be  opened,  and  the  poisoned  fountains  of  domestic 
faction  forever  dried  up.     Americans  and  Califomians  will  now  be  one  and 
the  same  people,  subject  to  the  same  laws,  and  enjoying  the  same  rights  and 
privileges ;  they  should  therefore  become  a  band  of  brothers,  emulating  each 
other  in  their  exertions  to  develope  the  wealth  and  resources,  and  to  secure 
the  peace,  happiness,  and  permanent  prosperity  of  their  common  country. 
Done  at  Monterey,  Califomia,  this  seventh  day  of  August. 

R.  B.  MASON, 
Colonel  l9t  Dragoons y  Q-ovemor  of  Oal^^rma. 
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OonmmieatiM  of  E.  W.  SaUeck^  by  arckr  of  Ch9.  Bikyj  June  2, 1849. 

Statb  Dbpabtksnt  of  thb  Tkrbitobt  ov  Gauvornia, 

Mhnterejfy  June  2, 1849. 

Sir :  I  am  directed  bj  Governor  Biley  to  reply  as  follows  to  so  much  of 
yonr  oommunication  of  the  16th  ultimo  as  relates  to  the  powers  and  daties 
of  the  ayontamiento  or  town  eouncil  of  the  town  of  Santa  Gras. 

The  laws  of  Galifomia^  as  they  existed  on  the  1st  of  Jane,  1848,  which 
are  not  inconsistent  with  the  provisions  of  the  constitation  or  the  laws  of 
Congress  applicable  to  this  country,  as  a  part  of  the  territory  of  the  United 
States,  are  still  in  force,  and  must  continue  in  force,  till  changed  by  compe- 
tent authority.  The  powers  and  daties  of  town  councils  in  California  (ei* 
oept  so  far  as  they  may  be  modified  by  the  constitution  and  laws  of  Con- 
gress) are  the  same  as  they  were  previous  to  the  conquest  of  the  countrj. 
As  the  laws  touching  this  subject  may  not  be  of  convenient  reference,  I 
subjoin  a  few  of  their  provisions. 

The  number  ol  members  of  each  town  is  regulated  by  the  approbation  of 
the  governor,  but  can  in  no  case  exceed  six  alcaldes,  twelve  regidores  or 
eouncilmen,  and  two  syndicos.  . 

They  are  charged  with  the  police  and  good  order  of  the  tovm,  the  con- 
struction of  roads,  the  laying  out,  lighting,  and  pavmg  of  streets,  the  con- 
struction and  repair  of  bridges,  the  removal  of  nuisances,  the  establishment 
of  public  burying  grounds,  the  binlddng  of  jails,  the  support  of  town  paupers, 
the  granting  of  town  licenses,  the  examination  of  weights  and  measures, 
and  the  management  and  disposition  of  all  municipal  property.  The  counc3 
appoints  its  own  secretary,  who,  as  well  the  members  of  the  council,  before 
entering  upon  their  respective  duties,  must  take  the  usual  oath  of  office. 
Each  member  of  the  council  is  bound  to  assist  the  alcaldes  in  executing  the 
laws,  and  is  individually  liable  for  any  maladministration  of  the  municipal 
funds.  A  full  account  of  the  receipts  and  expenditures  of  the  council  mast 
be  kept,  and  at  the  end  of  each  year  submitted  to  the  prefect  of  the  district, 
who,  after  his  examination,  transmits  them  to  the  governor,  for  file  in  the 
government  archives.  In  case  of  the  death  of  any  member  of  the  town 
council,  the  vacancy  may  be  supplied  by  a  special  election ;  but  if  such  va- 
cancies occur  within  three  months  of  the  close  of  the  year,  it  vrill  not  be  fill- 
ed until  the  regular  annual  election.  In  case  of  the  suspension  of  the  mem- 
bers of  the  council,  those  of  the  preceding  year  may  be  reinstated  with  their 
full  powers. 

Yery  respectfully,  your  obedient  servant, 

H.  W.  HALLECK, 
Brevet  Captainy  and  Secretary  of  Staii. 

J.  G.  Majobs, 

AledUkj  Santa  Orue^  Ca^fomia. 
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PROCLAMATION 

Of  Gen.  Riley  to  the  people  of  the  Dietriet  of  San  FraneUeOy  June 

4, 1849. 

Whereas  proof  has  been  laid  before  me  that  a  body  of  men  stytiog  them- 
selyes  ^^  the  le^lative  assemblj  of  the  cUstrict  of  San  Francisco"  have 
usurped  powers  which  are  Tested  only  in  the  Congress  of  the  United  States, 
by  making  laws,  creating  and  filling  offices,  imposing  and  collecting  taxes, 
withont  the  authority  of  law,  and  in  violation  of  the  constitution  of  the 
United  States  and  of  tbe  late  treaty  with  Mexico :  Now,  therefore  all  per- 
sons are  warned  not  to  countenance  said  illegal  and  unauthorised  body  eiUier 
by  paying  taxes  or  by  supporting  or  abetting  their  officers. 

And  whereas  due  proof  has  been  received  that  a  person  assuming  the 
title  of  sheriff,  under  the  authority  of  one  claiming  to  be  a  justice  of  the 
peace  in  the  town  of  San  Francisco,  did,  on  .the  81st  of  May  last,  with  an 
armed  party,  violentiy  enter  tiie  office  of  the  1st  alcalde  of  the  district  of 
San  Francisco,  and  there  forcibly  take  and  carry  away  the  public  records 
of  said  district  from  the  legal  custody  and  keeping  of  said  1st  alcalde : 
Now,  therefore,  all  good  citizens  are  called  upon  to  assist  in  restoring  said 
records  to  their  lawful  keepmg,  and  in  sustaining  the  legally-constituted 
authorities  of  the  land. 

The  office  of  justice  of  the  peace  in  California,  even  where  regularly  con- 
stituted and  legally  filled,  is  subordinate  to  that  of  alcalde ;  and  for  one 
holding  such  office  to  assume  the  control  of,  and  authority  over,  a  superior 
tribunal,  argues  an  utter  ignorance  of  the  laws  or  a  wilful  desire  to  violate 
them,  and  to  disturb  the  public  tranquillity.  It  is  believed,  however,  that 
such  persons  have  been  led  into  the  commission  of  this  rash  act  through  the 
impulse  of  the  moment,  rather  than  any  wilful  and  setUed  dedgn  to  trans^ 
gross  the  law ;  and  it  is  hoped  that  on  due  reflection  they  will  be  convinced 
of  their  error,  unite  with  all  good  citizens  in  repairing  the  violence  which 
they  have  done  to  the  laws.  It  can  hardly  be  possible  that  intelligent  and 
tiiinking  men  should  be  so  blinded  by  passion,  and  so  unmindful  of  their 
own  interests  and  the  security  of  their  property,  after  the  salutary  and  dis- 
interested advice  and  warnings  which  have  been  given  them  by  the  Preri- 
dent  of  the  United  States,  by  the  Secretaries  of  State  and  of  War,  and  by 
men  of  high  integrity  and  disinterested  motives,  as  to  countenance  and 
support  any  illegally-constituted  body  in  their  open  violation  of  the  laws, 
and  assumption  of  authority  which  in  no  possible  event  could  ever  belong  to 
them. 

The  office  of  alcalde  is  one  established  by  law,  and  all  officers  of  the 
United  States  have  been  ordered  by  the  President  to  recognise  and  support 
the  legal  authority  of  the  person  holcUng  such  office ;  and  whatever  feelings 
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of  prejadice  or  personal  dislike  may  exist  agidast  the  individaal  holding 
such  office,  the  office  itself  should  be  sacred.  For  any  incompetency  or 
mal-administration  the  law  a£fords  abundant  means  of  remedy  and  pimish' 
meat — means  which  the  executive  will  always  be  found  ready  and  willing  to 
employ  to  the  full  extent  of  the  powers  in  him  vested. 

Given  at  Monterey,  California,  this  4th  day  of  June,  in  the  year  of  our 
Lord  1849. 

B.  RILET, 
Brepet  Brig.  Qen,  U,  S.  A.,  and  0-ovemor  of  California. 
Offieial : 

H.  W.  HALLECK, 
Brevet  Captain  and  Secretary  of  State. 


PROCLAMATION 
()f  Qen,  BUetfj  to  the  people  of  Californiay  June  8, 1849. 

Congress  having  failed  at  its  recent  session  to  provide  a  new  government 
for  this  country  to  replace  that  which  existed  on  the  annexation  of  Califor- 
nia to  the  United  States,  the  undersigned  would  call  attention  to  the  means 
which  he  deems  best  calculated  to  avoid  the  embarrassments  of  our  present 
position.  The  undersigned,  in  accordance  with  instructions  from  the  Secre- 
tary of  War,  has  assumed  the  administration  of  civil  affisiirs  in  California,  not 
as  a  military  governor,  but  as  the  executive  of  the  existing  civd  government* 
In  the  absence  of  a  properly-appointed  civil  governor,  the  commanding  offi. 
cer  of  the  department  is,  by  the  laws  of  California,  ex  officio  civil  governor 
of  the  country ;  and  the  instructions  from  Washington  were  baaed  on  the 
provisions  of  these  laws.  This  subject  has  been  misrepresented,  or  at  least 
misconceived,  and  currency  given  to  the  impressicm  that  the  goyemment  of 
the  country  is  still  military.  Such  is  not  the  fact.  The  military  government 
ended  with  the  war,  and  what  remains  is  the  dvil  government  recognised  in 
the  existing  laws  of  California,  Although  the  command  of  the  troops  in  this 
department  and  the  administration  of  civil  affairs  in  California  are,  by  the  exist- 
ing laws  of  the  country  and  the  insfcructions  of  the  President  of  the  United 
States,  temporarily  lodged  in  the  hands  of  the  same  individual,  they  are  sepa- 
rate and  distmct.  No  military  officer  other  than  the  commanding  general  of 
the  department  exercises  any  civil  authority  by  virtue  of  his  military  commis* 
sion ;  and  the  powers  of  the  commanding  general  as  ex  officio  goyemor  are 
only  such  as  are  defined  and  recognised  in  the  existing  laws.  The  mstruc- 
tions  of  the  Secretary  of  War  make  it  the  duty  of  all  military  officers  to  rec. 
ogniae  the  existing  civil  government,  and  to  aid  its  officers  witii  the  military 
fone  under  tbeir  control.    Beyond  this,  any  interference  is  not  only  uncalled 


MINES  AND  MINING.  485 

for,  but  strictly  forbidden.  The  laws  of  California  not  inconsistent  with  tho 
laws,  constitation,  and  treaties  of  the  United  States  are  still  in  force,  and 
must  continue  in  force  till  changed  by  competent  authority.  Whatsoever  may 
be  thought  of  the  right  of  the  people  to  temporarily  replace  the  ofiScers  of 
the  existing  government  by  others  appointed  by  a  provisional  territorial  leg- 
islature, there  can  be  no  question  that  the  existing  laws  of  the  country  must 
continue  in  force  till  replaced  Jby  others  made  and  enacted  by  competent  power. 
That  power,  by  the  treaty  of  peace,  as  well  as  from  the  nature  of  the  case,  is 
vested  in  Congress.  The  situation  of  California  in  this  respect  is  very  different 
from  that  of  Oregon.  The  latter  was  without  laws,  while  the  former  has  a  sys- 
tem of  laws,  which,  though  somewhat  defective  and  requiring  many  changes 
and  amendments,  must  continue  in  force  till  repealed  by  competent  legisla- 
tive power.  The  situation  of  California  is  almost  identical  with  that  of  Lou- 
isiana ;  and  the  decisions  of  the  Supreme  Court  in  recognising  the  validity 
of  the  laws  which  existed  in  that  country  previous  to  its  annexation  to  the 
United  States,  where  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States,  or  repealed  by  legitimate  legislative  enactments,  furnish  us  a 
clear  and  safe  guide  in  our  present  situation.  It  is  important  that  citizens 
should  understand  this  fact,  so  as  not  to  endanger  their  property  and  involve 
themselves  in  useless  and  expensive  litigation  by  giving  countenance  to  per- 
sons claiming  authority  which  is  not  given  them  by  law,  and  by  putting  faith 
in  laws  which  can  never  be  recognised  by  legitimate  courts. 

As  Congress  has  failed  to  organize  a  new  territorial  government,  it  becomes 
our  imperative  duty  to  take  some  active  means  to  provide  for  the  eidsting 
wants  of  the  country.  This,  it  is  thought,  may  be  best  acccomplished  by 
putting  in  full  vigor  the  administration  of  the  laws  as  they  now  exist,  and 
completing  the  organization  of  the  civil  government  by  the  election  and  ap- 
pointment of  all  officers  recognised  by  law  ;  while  at  the  same  time  a  con- 
vention, in  which  all  parts  of  the  Territory  are  represented,  shall  meet  and 
frame  a  State  constitution,  or  a  territorial  organization,  to  be  submitted  to 
the  people  for  their  ratification,  and  then  proposed  to  Congress  for  its 
approval.  Considerable  time  will  necessarily  elapse  before  any  new  govern- 
ment can  be  legitimately  organized  and  put  in  operation  ;  in  the  interim,  the 
existing  government,  if  its  organization  be  completed,  will  be  found  sufficient 
for  all  our  temporary  wants. 

A  brief  summary  of  the  organization  of  the  present  government  may  not 
be  uninteresting.  It  consists,  first,  of  a  governor,  appointed  by  the  supreme 
government :  in  default  of  such  appointment,  the  office  is  temporarily  vested 
in  the  commanding  military  officer  of  the  department.  The  powers  and 
duties  of  the  governor  are  of  a  limited  character,  but  fully  defined  and 
pointed  out  by  the  laws.  Second,  a  secretary,  whose  duties  and  powers  are 
also  properly  defined.  Third,  a  territorial  or  departmental  legislature,  with 
limited  powers  to  pass  laws  of  a  local  character.    Fourth,  a  superior  court 
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(tribanal  superior)  of  the  Territory,  coodsting  of  finir  jadges  aod  a  fiMal* 
fifth,  a  prefect  and  sub-prefects  for  each  district,  who  are  charged  with  the 
presenration  of  public  oxder  and  the  execution  of  the  laws :  their  duties  cot- 
respond,  in  a  great  measure,  with  those  of  district  marshals  and  Bheriffii. 
Sixth,  a  judge  of  first  instance  for  each  district :  this  office  is,  bj  a  custom 
not  inconsistent  with  the  laws,  vested  in  the  first  alcalde  of  the  district. 
Seventh,  alcaldes,  who  have  concurrent  jurisdiction  among  themselves  in  the 
same  district,  but  are  subordinate  to  the  highest  judicial  tribunals.  Ei^th, 
local  justices  of  the  peace.  Ninth,  ajuntanuentos,  or  town  coundls.  The 
powers  and  functions  of  all  these  officers  are  fully  defined  in  the  laws  of  this 
country,  and  are  almost  identical  with  those  of  the  corresponding  (dicers  in 
the  Atlantic  and  western  States. 

In  order  to  complete  this  orgamzation  with  the  least  possible  delay,  the 
undenagned,  in  virtue  of  power  in  him  vested,  does  hereby  iippoint  tiie  Ist 
of  August  next  as  the  day  for  holdbg  a  special  election  for  delegates  to  a 
general  convention,  and  for  filliDg  the  offices  of  judges  of  the  superior  court^ 
prefects,  and  sub-prefects,  and  all  vacancies  in  the  offices  of  first  alcaldei 
(or  judge  of  first  instance,)  alcaldes,  justices  of  the  peace,  and  town  coun- 
cils.    The  judges  of  the  superior  court,  and  district  prefects  are,  by  hiw, 
executive  appointments ;  but,  being  desirous  that  the  wishes  of  the  people 
should  be  fully  consulted,  the  governor  will  appomt  such  persons  as  maj 
receive  the  plurality  of  votes  in  their  respective  districts,  provided  they  are 
copipetent  and  eligible  to  the  office.    Each  district  will  therefore  elect  a 
prefect  and  two  sub-prefects,  and  fill  the  vacancies  in  the  offices  of  first 
alcalde,  (or  judge  of  first  instance,)  and  of  alcaldes.     One  judge  <^  the 
superior  court  will  be  elected  in  the  districts  of  San  Biego,  Los  Angeles, 
and  Santa  Barbara ;  one  in  the  district  of  San  Luis  Obispo  and  Monterey ; 
one  in  the  districts  of  San  Jos^  and  San  Francisco ;  and  one  in  the  districts 
of  Sonoma,  Sacramento,  and  San  Joaqnm.    The  salaries  of  the  judges  of 
the  superior  court,  the  prefects  and  judges  of  first  instance,  are  regulated 
by  the  governor,  but  cannot  exceed,  for  the  first,  $4,000  per  annum ;  for 
the  second,  $2,500 ;  and  for  the  third,  $1,500.    These  salaries  will  be  pud 
out  of  the  civil  fund  which  has  been  formed  from  the  proceeds  of  the  custonks, 
provided  no  instructions  to  the  ccmtrary  are  received  from  Washington.    The 
law  requires  that  the  judges  of  the  superior  court  meet  witiun  three  months 
after  its  organization,  and  form  a  tariff*  of  fees  for  the  different  territorial 
courts  and  legal  officers,  including  all  alcaldes,  justices  of  the  peace,  sheiifiy 
constables,  &c.    All  local  alcaldes,  justices  of  the  peace,  and  members  of 
town  councils  elected  at  the  special  election,  will  continue  in  office  till  the  Ist 
of  January,  1850,  when  their  places  will  be  supplied  by  the  persons  who 
may  be  elected  at  the  regular  annual  election,  which  takes  place  in  Novem- 
ber, at  which  time  the  election  of  members  to  the  territorial  assembly  will 
also  be  held. 
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The  general  eonvention  for  forming  a  State  constitution  or  a  plan  for  ter- 
ritorial govemment  will  consist  of  thirty  seven  delegates,  who  will  meet  in 
Monterey  on  the  first  day  of  September  next.  These  delegates  will  be  cho- 
sen as  follows : 

The  district  of  San  Diego  will  elect  two  delegates ;  of  Los  Angeles,  four ; 
of  Santa  Barbara,  two ;  of  San  Luis  Obispo,  two ;  of  Monterey,  five ;  of 
San  Jos^,  five ;  of  San  Francisco,  five ;  of  Sonoma,  four ;  of  Sacramento,  four ; 
of  San  Joaqain,  four.  Should  any  district  think  itself  entitled  to  a  greater 
number  of  delegates  than  above  named,  it  may  elect  supernumeraries,  who, 
on  the  organization  of  the  convention,  will  be  admitted  or  not,  at  the  pleasure 
of  that  body. 

The  places  for  holding  the  election  will  be  aa  follows ;  San  Diego,  San  Juan 
Gapistrano,  Los  Angeles,  San  Fernando,  San  Buenaventura,  Santa  Barbara, 
Nepoma,  San  Luis  Obispo,  Monterey,  San  Juan  BauUsta,  Santa  Cruz,  San 
Jos^  de  Guadalupe,  San  Francisco,  San  Rafael,  Bodega,  Sonoma,  Benicia. 
(The  places  for  holding  elections  in  the  Sacramento  and  San  Joaquin  districts 
will  be  hereafter  designated.)  The  local  alcaldes  and  members  of  the  ayunta- 
mientos,  or  town  councils  will  act  as  judges  and  inspectors  of  elections.  Li 
case  there  should  be  less  than  three  such  judges  and  inspectors  present  at 
each  of  the  places  dengnated  on  the  day  of  election,  the  people  will  appoint 
some  competent  persons  to  fill  the  vacancies.  The  polls  will  be  open  from 
10  a.  m.  to  4  p.  m.,  or  until  sunset,  if  the  judges  deem  it  necessary. 

Every  ^e  male  citizen  of  the  United  States  and  of  Upper  California,  21 
years  of  age,  and  actually  resident  in  the  district  where  the  vote  is  oflbred, 
will  be  entitled  to  the  right  of  suffrage.  All  citizens  of  Lower  Califomia 
who  have  been  forced  to  come  to  this  Territory  on  account  of  baring  rendered 
asristance  to  the  American  troops  during  the  recent  war  with  Mexico  should 
also  be  allowed  to  vote  in  the  districts  where  they  actually  reside. 

Great  care  should  be  taken  by  the  inspectors  that  votes  are  received  only 
from  bona  fide  citizens,  actually  resident  in  the  country.  These  judges  and 
inspectors,  previous  to  entering  upon  the  duties  of  their  office,  should  take  an 
oath  faithfully  and  truly  to  perform  these  duties.  The  returns  should  state 
distinctly  the  number  of  votes  received  for  each  candidate,  be  signed  by  the 
inspectors,  sealed  and  immediately  transmitted  to  the  secretary  of  state,  for 
file  in  his  office.    The  following  are  the  linuts  of  the  several  districts  : 

1st.  The  district  of  San  Diego  is  bounded  on  the  south  by  Lower  Califbr- 
ma,  on  the  west  by  the  sea,  on  the  north  by  the  parallel  of  latitude  including 
the  mission  of  San  Juan  Capistrano,  and  on  the  east  by  the  Colorado  river. 

2d.  The  district  of  Los  Angeles  is  bounded  on  the  south  by  the  district  of 
San  Diego,  on  the  west  by  the  sea,  on  the  north  by  the  Santa  Clara  river, 
and  a  parallel  of  latitude  running  from  the  head  waters  of  that  river  to  the 
Colorado. 

8d.  The  district  of  Santa  Barbara,  is  Nmnded  on  the  south  by  the  district 
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of  Lob  Angeles,  on  the  west  by  the  sea,  on  the  north  by  Santa  Inex  rirer 
and  a  parallel  of  latitade  extending  from  the  head  waters  of  that  riyer  to  the 
summit  of  the  coast  range  of  moantains* 

4th.  The  district  of  San  Luis  Obispo  is  bounded  on  the  nouth  by  the  dis- 
trict of  Santa  Barbara,  on  the  west  by  the  sea,  on  the  north  by  a  parallel  of 
latitude  including  San  Miguel,  and  on  the  east  by  the  coast  range  of  moua- 
tains. 

5th.  The  district  of  Monterey  is  bounded  on  the  south  by  the  district  of 
San  Lius,  and  on  the  north  and  east  by  a  line  running  east  from  New  Yearns 
Pomt  to  the  summit  of  the  Santa  Clara  range  of  mountains,  thence  along 
the  summit  of  that  range  to  the  Arroya  de  los  Leagas  and  a  parallel  of  lat* 
itudo  extending  to  the  summit  of  the  coast  range,  and  along  that  range  to 
the  district  of  San  Luis. 

6th.  The  district  of  San  Jos^  is  bounded  on  the  north  by  the  straits  of 
Karquinez,  the  bay  of  San  Francisco,  the  arroya  of  San  Francisquito,  and  & 
parallel  of  latitude  to  the  summit  of  Santa  Clara  moontiuns,  on  the  west 
and  south  by  the  Santa  Clara  mountains  and  the  district  of  Monterey,  and  oq 
the  east  by  tiie  coast  range. 

7th.  The  district  of  San  Francisco  is  bounded  on  the  west  by  the  sea,  oo 
the  south  by  the  districts  of  San  Jos^  and  Monterey,  and  on  the  east  and 
north  by  the  the  bay  of  San  Francisco,  including  the  islands  of  that  bay. 

8th.  The  district  of  Sonoma  includes  all  the  country  bounded  by  the  sea, 
the  bays  of  San  Franoisco  and  Suisun,  the  Sacramento  river,  and  Oregon. 

9th.  The  district  of  Sacramento  is  bounded  on  the  north  and  west  by  the 
Sacramento  river,  on  the  east  by  the  Sierra  Nevada,  and  on  the  south  by  the 
Cosnmnes  river. 

10th.  The  district  of  San  Joaquin  includes  all  the  country  south  of  the  Sa- 
cramento district,  and  lying  between  the  coast  range  and  the  Sierra  Nevadt. 

The  method  here  indicated  to  attain  what  is  desired  by  all,  via :  a  more 
perfect  political  organiiation,  is  deemed  the  most  direct  and  safe  that  can  be 
adopted,  and  one  fully  authorised  by  law.  It  is  the  course  advised  by  the 
President,  and  the  Secretaries  of  State  ani  of  War  of  the  United  States, 
and  is  calculated  to  avoid  the  innumerable  evils  which  must  necessarily  re- 
sult from  any  attempt  at  illegal  local  legislation.  It  is  therefore  hoped  that 
it  will  meet  the  approbation  of  the  people  of  California,  and  that  all  good  citi- 
zens will  unite  in  carrying  it  into  execution. 

Given  at  Monterey,  California,  this  third  day  of  June,  in  the  year  of  oor 

Lord  eighteen  hundred  and  forty-nine. 

B.  RILEY, 

Brevet  Brigadier  General  U*  S.  A^. 

and  Qovemor  qf  Qal^cmia. 
Official  : 

H,  W.  HALLECK, 

Brevet  Captain^  and  Secretary  qf  State, 
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TEEATY 

BETWEEN  SPAIN  AND  MEXICO, 


Treaty  of  Amity  and  Commerce  between  Spain  and  the  Mexican  Repvhlie* 
Dated  at  Madrid^  November  28, 1836.  Ratified  by  the  President  of  the 
Mexican  Republic  May  3, 1837,  and  by  Spain  November  16, 1837  ;  and 
ordered  to  be  published  by  a  decree  of  the  Mexican  Congress  of  Feb,  28, 
1838. 


Decree  of  the  Mexlcaii  Conirress  of  February  98*  1888. 


TBEATY  OF  AMTTT  AND  COMMERCE  WITH  HER  MAJESTY,  THE  QUEEN  OP 

SPAIN. 

The  President  of  the  Mexican  Republix;  to  all  to  whom  these  presents 
shall  come,  Know  Ye : — That  having  concluded  and  established  at  Madrid 
on  the  twenty-eighth  day  of  December,  one  thousand  eight  hundred  and 
ihirty-siz,  a  treaty  of  peace  and  amity  between  this  republic  and  her  Cath- 
olic majesty  the  queen  regent  of  Spain  through  the  medium  of  the  plenipo- 
tentiaries of  both  governments  for  that  purpose  duly  and  respectively  au- 
thorized, the  tenor  of  what  is  as  follows  : — 

In  the  name  of  the  most  holy  Trinity — ^The  Mexican  republic  on  the  one 
part,  and  on  the  other  her  Catholic  majesty  Doua  Isabel  2d — ^by  the  grace 
of  God  and  by  the  Constitution  of  the  Spanish  monarchy,  queen  of  Spain 
and  during  her  minority,  the  queen  dowager  Doiia  Maria  Christina  de  Bor- 
bon  her  august  mother,  regent  of  the  kingdom ;  earnestly  desiring  to  bring 
to  an  end  the  state  of  non-intercourse  and  misunderstanding  which  has  exist- 
ed between  the  two  governments  and  between  the  citizens  and  subjects  of 
the  respective  countries  and  to  cause  to  be  forever  forgotten  the  past  differ- 
ences and  dissensions,  by  which  for  so  long  a  time  the  relations  of  friend- 
ship and  good  understanding  have  been  most  unhappily  interrupted  between 
the  people  of  both  countries,  although  by  their  mutual  bond  of  union,  their 
identity  of  origin  and  reciprocal  interests  called  upon  to  regard  each  other 
as  brothers :  and  to  establish  and  permanently  to  secure  said  relations  for 
their  mutual  benefit  by  means  of  a  definite  treaty  of  peace  and  sincere 
friendship — ^and  to  this  end  they  have  nominated  and  appointed  as  their 
plenipotentiaries  as  follows — His  Excellency  the  President  of  the  Mexican 
Bepublic,  His  Excellency  Jose  D.  Miguel  Santa  Maria,  minister  plenipoten- 
tiary of  the  same  at  the  Court  of  London  and  Envoy  extraordinary  near 
that  of  Her  Catholic  majesly.    And  Her  Catholic  majesty,  and  in  her 

62 
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rojal  iiame  the  queen  regent  has  appointed  Sr.  D.  Jose  Maria  CalatraTa, 
her  Secretary  of  State  and  President  of  the  conncil  of  ministers :  who, 
after  having  interchanged  their  credentials,  fonnd  to  be  in  due  form,  hare 
agreed  upon  the  followmg  articles. 

Art.  1.  Her  majesty  the  queen  regent  of  Spain  in  the  name  of  her 
august  daughter  Dona  Isabel  11.  recognises  the  republic  of  Mexico  as  a  free, 
Sovereign,  and  independent  nation,  composed  of  those  states  and  countries  spe- 
cified in  her  Constitutional  law,  that  is  to  say,  the  territory  comprehended  in 
the  viceroyalty  heretofore  called  New  Spain,  that  styled  the  Captain-gen- 
eralship of  Yucatan,  that  in  the  Commandicies  so  called,  of  the  internal 
provinces  of  the  East  and  West  and  of  Lower  and  Upper  California,  and 
the  lands  annexed  and  the  Islands  adjacent,  in  both  Seas  which  are  actaally 
in  possession  of  said  republic.  And  Her  majesty  renounces  as  well  for  her- 
self as  for  her  heirs  and  successors  all  claims  to  the  government,  proprietor- 
ship and  territorial  right  in  the  said  states  and  countries. 

Art.  2.  There  shall  be  total  oblivion  as  to  all  that  has  passed,  and  a  gen- 
eral and  complete  amnesty  in  relation  to  all  Mexicans  and  Spaniards  witboat 
any  exception,  who  may  have  been  expelled,  absent,  banished  or  concealed, 
or  who  may  chance  to  have  been  made  prisoners,  or  cokfined  without  the 
knowledge  of  their  respective  governments,  whatsoever  part  they  may  have 
taken  during  the  wars  and  disputations  happily  terminated  by  the  present 
treaty,  both  during  the  whole  period  of  their  continuance  and  until  Uie  rati- 
fication of  this  treaty.  And  the  stipulation  for  this  amnesty,  and  the  grant* 
ing  of  the  same  arise  from  the  high  interposition  of  her  Catiiolic  Majesty  in 
proof  of  the  desire  which  animates  her  that,  united  upon  principles  of  jus- 
tice and  kindness,  the  strictest  friendship,  peace  and  union  now,  henceforth 
and  forever,  may  be  preserved  between  her  subjects  and  the  citizens  of  the 
Republic  of  Mexico. 

Art.  3.  The  Republic  of  Mexico  and  her  Catholic  Majesty  agree  that  Uie 
respective  citizens  and  subjects  of  both  nations  shall  enjoy  their  rights  freely, 
and  promptly  to  demand  and  obtain  justice  and  ample  satis&ction  of  debts 
contracted  between  them  in  good  faith ;  and  in  like  manner  that  there  shall 
not  be  interposed  on  the  part  of  the  public  authorities  any  legal  impediment 
to  the  maintenance  of  their  rights  arising  from  marriage,  inheritance  by  will 
or  ah  intesiato^  succession,  or  by  any  other  of  the  modes  of  acquirmg  prop- 
erty recognised  by  the  laws  of  the  country  where  reclamation  is  sought  to 
be  obtained. 

Art.  4.  The  high  contracting  parties  also  agree  to  proceed  with  all  possi- 
ble despatch  to  arrange  and  conclude  a  treaty  of  commerce  and  navigataoOi 
founded  upon  principles  of  reciprocal  advantage  to  the  respective  countries. 

Art.  5.  The  citizens  of  the  Mexican  Republic  and  tiie  subjects  of  Her 
Oatiiolic  Majesty  shall  be  treated,  in  relation  to  the  imposition  of  duties  on 
the  products  of  the  earth,  goods,  and  merchandise  which  they  shall  import 
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or  export  from  the  territories  of  the  high  contracting  parties,  and  under 
their  respective  flags,  as  those  of  the  inost  favou: .  (1  nation,  except  in  those 
cases  in  which,  in  order  to  obtain  reciprocal  a*!  aitages,  they  may  agree 
upon  such  mutual  concessions  as  may  result  in  tbe  advantage  of  both  coun- 
tries. 

Art.  6.  Merchants  and  other  citizens  of  the  Republic  of  Mexico,  or  sub- 
jects of  Her  Catholic  Majesty  who  may  be  established  in  trading  or  passing 
through  the  whole  or  any  part  of  the  one  or  the  other  country,  shall  enjoy 
the  most  perfect  s-^curity  in  their  persons  and  property,  and  shall  be  exempt 
from  all  compulsory  service  in  the  army  or  navy,  or  in  the  national  militia, 
and  from  every  c-iarge,  contribution  or  impost,  not  payable  by  the  citizens 
and  subjects  of  tb  -!  country  whe^'e  they  reside  ;  and  as  well  in  respect  to 
the  distribution  of  contributions,  irx posts  and  other  general  charges,  as  the 
protection  and  privileges  in  the  i>i*osecution  of  their  business ;  and  also  in  all 

m 

that  relates  to  tlio  administration  of  justice,  they  shall  be  treated  in  the 
same  manner  as  Tie  native  citizens  of  the  respective  nations,  subject  always 
to  the  laws,  regulations,  and  usages  of  the  country  in  which  they  may  re- 
side. 

Art.  7.  In  consideration  that  the  republic  of  Mexico,  by  a  law  of  the 
general  Congress  of  the  twenty-eighth  of  June,  1824,  has  freely  and  spon- 
taneously recognized  as  her  own  debt  and  that  of  the  Nation,  the  debt  con- 
tracted and  cbai  :,^  h1  upon  the  national  treasury  by  the  Spanish  government 
of  the  metropolis,  aii<l  its  authorities  while  the  present  Mexican  nation  was 
under  their  dominion  and  until  their  authority  ceased  in  the  year  1821 ;  and 
that  in  addition  to  tl.ls  there  is  no  confiscation  of  the  property  of  Spanish 
subjects : — the  republic  of  Mexico  and  Her  Catholic  Majesty,  for  herself 
and  her  heirs  and  successors  in  conformity  therewith  shall,  mutually  desist 
from  any  reclamation  or  claim  which  may  be  agitated  in  relation  to  the  points 
aforesaid  and  hereby  declare  that  the  two  high  contracting  parties  shall  be 
freed  and  discharged  henceforth  and  forever  from  all  responsibility  in  this 
particular.  * 

Art.  8.  The  present  treaty  of  peace  and  friendship  shall  be  ratified  by 
the  two  governments  and  the  ratifications  exchanged  at  the  Court  of  Madrid, 
at  the  expiration  of  nine  months  from  this  day  or  sooner  if  it  be  possible  to 
acccomplish  the  same  with  the  greatest  diligence. 

In  testimony  of  which,  we  the  undersigned  plenipotentiaries  have  signed 
and  sealed  the  same  with  our  respective  seals. 

Executed  in  triplicate  at  Madrid  on  the  28th  day  of  the  month  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-six. 

[L.  s.]  (Signed)  MIGUEL  SANTA  MARLi, 

[L.  s.]  (Signed)  JOSE  MARIA  CALATRAVA. 

Wherefore  after  having  seen  and  examined  said  treaty  with  tbe  previous 
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approbation  of  the  National  Congress  and  in  virtue  of  the  aathority  conferred 
on  me  bj  the  Constitutional  laws,  I  hare  ratified,  accepted  and  confirmed  it, 
and  by  these  presents  do  ratify,  accept  and  confirm  the  same,  promising 
faithfully  to  observe  and  to  cause  to  be  observed  everything  therein  contained 
and  not  to  permit  its  violation  in  any  manner  whatever. 

In  testimony  of  which  I  have  signed  the  same  with  my  hand,  commanded 
it  to  be  sealed  by  the  great  seal  of  the  nation,  and  to  be  countersigned  by 
the  ministers  of  foreign  affairs. 

Dated  at  the  National  palace  of  Mexico,  on  the  8d  of  May,  one  thousand 
eight  hundred  and  thirty-seven,  and  the  fourteenth  of  the  Independence-* 
Aua$tasio  Bustamente — Ijouis  Q.  Cueras,  And  the  aforesaid  treaty  having 
been  in  like  manner  approved  and  ratified  by  her  majesty,  the  queen  Regent 
of  Spain,  for  herself,  and  in  the  name  of  her  august  daughter  Doiia  Isabel 
II,  at  Madrid,  on  the  14th  of  November,  one  thousand  eight  hundred  and 
thirty-seven,  after  having  enlarged  the  term  fixed  for  the  exchange  of  ratifi- 
cations. I  command  that  the  same  be  printed,  published  and  circulated  and 
be  duly  obeyed. 


TREATY 


BETWEEN 

THE  UNITED  STATES  AND  MEXICO. 


Treaty  of  peace j  friendship^  limits  and  settlement^  between  the  United  States 
of  America  and  the  Mexican  republic.  Dated  at  Ouadalupe  HidalgOy 
February  2, 1848  ;  ratified  by  the  President  of  the  United  States^  March 
16, 1848  ;  exchanged  at  QueretarOy  May  30,  }848  ;  proclaimed  by  the 
President  of  tlie  United  States^  July  4, 1848. 

In  the  name  of  Almighty  God : — 

The  United  States  of  America  and  the  United  Mexican  States,  animated 
by  a  sincere  desire  to  put  an  end  to  the  calamities  of  the  war  which  un- 
happily exists  between  the  two  republics,  and  to  establish  upon  a  solid  basis 
relations  of  peace  and  friendship,  which  shall  confer  reciprocal  benefits  upon 
the  citizens  of  both,  and  assure  the  concord,  harmony  and  mutual  confidence 
wherein  the  two  people  should  live,  as  good  neighbors,  have  for  that  purpose 
appointed  their  respective  plenipotentiaries,  that  is  to  say,  the  President  of 
the  United  States  has  appointed  Nicholas  P.  Trist,  a  citizen  of  the  United 
States,  and  the  President  of  the  Mexican  republic  has  appointed  Don  Luis 
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GoDzaga  Gueyaa,  Don  Bernardo  Coato  and  Don  ^lignel  Atristain,  citizens 
of  the  said  republic,  who,  after  a  reciprocal  communication  of  their  respec- 
tive full  powers,  have,  under  the  protection  of  Almighty  God,  the  author  of 
peace,  arranged,  agreed  upon,  and  signed  the  following 

Treaty  of  peace^  friendship^  limits  and  settlement y  between  the  United  States 

of  America  and  tJie  Mexican  republic. 

Article  I. 

There  shall  be  firm  and  universal  peace  between  the  United  States  of 
America  and  the  Mexican  republic,  and  between  their  respective  countries, 
territories,  cities,  towns  and  people,  without  exception  of  places  or  persons. 

Article  II. 

Immediately  upon  the  signature  of  this  treaty,  a  convention  shall  be  en- 
tered into  between  a  commissioner  or  commissioners  appointed  by  the  gene- 
ral-in-chief  of  the  forces  of  the  United  States,  and  such  as  may  be  appointed 
by  the  Mexican  government,  to  the  end  that  a  provisional  suspension  of  hos- 
tilities shall  take  place,  and  that,  in  the  places  occupied  by  the  said  forces, 
constitutional  order  may  be  re-established,  as  regards  the  political,  adminis- 
trative  and  judicial  branches,  so  far  as  this  shall  be  permitted  by  the  circum- 
stances of  military  occupation. 

Article  m. 

Immediately  upon  the  ratificatipn  of  the  present  treaty  by  the  govern- 
ment of  the  United  States,  orders  shall  be  transmitted  to  the  commanders  of 
their  land  and  naval  forces,  requiring  the  latter  (provided  this  treaty  shall 
then  have  been  ratified  by  the  government  of  the  Mexican  republic,  and  the 
ratifications  exchanged)  immediately  to  desist  from  blockading  any  Mexican 
ports ;  and  requiring  the  former  (under  the  same  condition)  to  commence, 
at  the  earliest  moment  practicable,  withdrawing  all  troops  of  the  United 
States  then  in  the  interior  of  the  Mexican  republic,  to  the  points  that  shall 
be  selected  by  common  agreement,  at  a  distance  from  the  seaports  not  ex- 
ceeding thirty  leagues  ;  and  such  evacuation  of  the  interior  of  the  republic 
shall  be  completed  with  the  least  possible  delay  ;  the  Mexican  government 
hereby  binding  itself  to  afibrd  every  facility  in  its  power  for  rendering  the 
same  convenient  to  the  troops,  on  their  march  and  in  their  new  positions, 
and  fbr  promoting  a  good  understanding  between  them  and  the  inhabitants. 
In  like  manner,  orders  shall  be  despatched  to  the  persons  in  charge  of  the 
custom  houses  at  all  ports  occupied  by  the  forces  of  the  United  States,  re« 
qtiring  them  (under  the  same  condition)  immediately  to  deliver  possession 
of  the  same  to  the  persons  authorized  by  the  Mexican  government  to  receive 
it,  together  with  all  bonds  and  evidences  of  debts  for  duties  on  importations 
and  on  ezportations,  not  yet  fallen  due.    Moreover,  a  faithful  and  exact  ac- 
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count  shall  he  made  out,  shoeing  the  entire  amount  of  all  duties  on  imports 
and  on  exports  collected  at  such  custom  houses,  or  elsewhere  in  Mexico,  by 
authority  of  the  United  States,  from  and  after  the  day  of  the  ratification  of 
this  treaty  by  the  ;;ovemment  of  the  Mexican  republic ;  and  also  an  account 
of  the  cost  of  collection  ;  and  such  entire  amount,  deducting  only  the  cost 
of  collection,  shall  be  delivered  to  the  Mexican  government,  at  the  city  of 
Mexico,  within  three  montlis  after  the  exchange  of  the  ratifications. 

The  evacuation  of  the  capital  of  the  Mexican  republic  by  the  troops  of  the 
United  States,  in  virtue  of  the  above  stipulations,  shall  be  completed  in  one 
month  after  the  orders  there  stipulated  lor  shall  have  been  received  by  the 
commander  of  said  troo:)S,  or  sooner,  if  possible. 

akticlb  rv. 

Immediately  after  the  exchange  of  ratifications  of  the  present  treaty,  all 
casties,  forts,  territories,  places,  and  possessions,  which  have  been  taken  or 
occupied  by  the  forces  of  the  United  States  during  the  present  war,  within- 
the  limits  of  the  Mexican  republic,  as  about  to  be  established  by  the  foUoir 
ing  article,  shall  be  definitively  restored  to  the  said  republic,  together  with 
all  the  artillery,  arms,  apparatus  of  war,  munitions,  and  other  public  prop- 
erty, which  were  in  the  said  castles  and  forts  when  captured,  and  which 
shall  remain  rhere  at  the  time  when  this  treaty  shall  be  duly  ratified  by  the 
government  of  the  Mexican  republic.  To  this  end,  immediately  upon  the 
signature  of  this  treaty,  orders  shall  be  despatched  to  the  American  officers 
commanding  such  castles  and  forts^  securing  against  the  removal  or  destruc- 
tion of  any  such  artillery,  arms,  apparatus  of  war,  munitions,  or  other  pub- 
lic property.  The  city  of  Mexico,  within  the  inner  line  of  entrenchments 
surrounding  the  said  city,  i<  '.<>mprehended  in  the  above  stipulations,  as  re- 
gards the  restoration  of  artillery,  apparatus  of  war,  &c. 

The  final  evacuation  of  the  territory  of  the  Mexican  republic,  by  the 
forces  of  the  United  States,  shall  be  completed  in  three  months  firom  the 
said  exchange  of  ratifications,  or  sooner,  if  possible  ;  the  Mexican  govern- 
ment hereby  engaging,  as  in  the  foregoing  article,  to  use  all  means  in  its 
power  for  facilitating  such  evacuation,  and  rendering  it  convenient  to  the 
troops,  and  for  promoting  a  good  understandmg  between  them  and  the  in> 
habitants. 

If,  however,  the  ratification  of  this  treaty  by  both  parties  should  not  take 
place  in  time  to  allow  the  embarkation  of  the  troops  of  the  United  States  to 
be  completed  before  the  commencement  of  the  sickly  season,  at  the  Mexican 
ports  on  the  Gulf  of  Mexico,  in  such  case  a  friendly  arrangement  shall  be 
entered  into  between  the  General-in-Chief  of  the  said  troops  and  the  Mexi- 
can Government,  whereby  healthy  and  otherwise  suitable  places,  at  a  distance 
from  the  ports  not  exceeding  thirty  leagues,  shall  be  designated  for  the  resi* 
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denco  of  such  troops  as  may  not  yet  have  embarked,  until  the  return  of  the 
healthy  season.  And  the  space  of  time  here  referred  to  as  comprehending 
the  sickly  season,  shall  be  understood  to  extend  from  the  first  day  of  May  to 
the  first  day  of  November. 

All  prisoners  of  war  taken  on  either  side,  on  land  or  on  sea,  shall  be 
restored  as  soon  as  practicable  after  the  exchange  of  ratifications  of  this 
treaty.  It  is  also  agreed,  that  if  any  Mexicans  should  now  be  held  as  cap- 
tives by  any  savage  tribe  within  the  limits  of  the  United  States,  as  about  to 
be  established  by  the  following  article,  the  Government  of  the  United  States 
vnll  exact  the  release  of  such  captives,  and  cause  them  to  be  restored  to 
their  country. 

Article  V. 

The  boundary  lines  between  the  two  repubhcs  shall  commence  in  the  Gulf 
of  Mexico,  three  leagues  from  land,  opposite  the  mouth  of  the  Rio  Grande, 
otherwise  called  Rio  Bravo  del  Norte,  or  opposite  the  mouth  of  its  deepest 
branch,  if  it  should  have  more  than  one  branch  emptying  directly  into  the 
sea ;  from  thence  up  the  middle  of  that  river,  following  the  deepest  channel, 
where  it  has  more  than  one,  to  the  point  where  it  strikes  the  southern  bound- 
ary of  New  Mexico ;  thence  westwardly,  along  the  whole  southern  boundary 
of  New  Mexico  (which  runs  north  of  the  town  called  Poio)  to  its  western 
termination ;  thence  northward,  along  the  western  line  of  New  Mexico,  until 
it  intersects  the  first  branch  of  the  river  Gila  ;  (or  if  it  should  not  intersect 
any  branch  of  tliat  river,  then  to  the  point  on  the  said  line  nearest  to  such 
branch,  and  thence  in  a  direct  line  to  the  same  ;)  thence  down  the  middle 
of  the  said  branch  and  of  the  said  river,  until  it  empties  into  the  Rio  Colo- 
rado ;  thence  across  the  Rio  Colorado,  following  the  division  line  between 
Upper  and  Lower  California,  to  the  Pacific  ocean. 

The  southern  and  western  limits  of  New  Mexico,  mentioned  in  this  article, 
are  those  laid  down  in  the  map,  entitled  "  Map  of  the  Umted  Mexiccm 
States,  as  organized  and  defined  ly  various  acts  of  the  Congress  of  said 
repvblic,  and  c'onstructed  according  to  the  best  authorities.  Revised  edition 
Published  at  New  York,  in  1847,  by  J.  DisturnelV  Of  which  map  a 
copy  is  added  to  this  treaty,  bearing  the  signatures  and  seals  of  the  under- 
signed plenipotentiaries.  And,  in  order  to  preclude  all  difficulties  in  tracing 
upon  the  ground  the  limit  separating  Upper  from  Lower  California,  it  is 
agreed  that  the  said  limit  shall  consist  of  a  straight  line  drawn  from  the 
middle  of  the  Rio  tiiJa,  where  it  unites  with  the  Colorado,  to  a  point  on  the* 
coast  of  the  Pacific  ocean  distant  one  marine  league  due  south  of  the  south- 
ermost  point  of  the  port  of  San  Diego,  according  to  the  plan  of  sidd  port 
made  in  the  year  1782  by  Don  Juan  Pantoja,  second  sailing-master  of  the 
Spaxuflh  fleet,  and  published  at  Madrid  in  the  year  1802,  in  the  Atlas  to  the 
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voyage  of  the  schooners  Sutil  and  Mexieana,  of  which  plan  a  copy  is  here, 
unto  added,  signed  and  sealed  by  the  respective  plenipotentiaries. 

In  order  to  designate  the  boundary  line  with  due  precision,  upon  authorita- 
tive maps,  and  to  establish  upon  tho  gronnd  landmarks  which  shall  show  the 
limits  of  both  republics,  as  described  in  the  present  article,  the  two  Govern- 
ments shall  each  appoint  a  commissioner  and  a  surveyor,  who,  before  the 
expiration  of  one  year  from  the  date  of  the  exchange  of  ratifications  of  this 
treaty,  shall  meet  at  the  port  of  San  Diego,  and  proceed  to  run  and  mark 
the  said  boundary  in  its  whole  course  to  the  mouth  of  the  Rio  Bravo  del 
Norte.  They  shall  keep  journals  and  make  out  plans  of  their  operations ; 
and  the  result  agreed  upon  by  them  shall  be  deemed  a  part  of  this  treaty, 
and  shall  have  the  same  force  as  if  it  were  inserted  therein.  The  two  Gov- 
ernments will  amicably  agree  regarding  what  may  be  necessary  to  these  per- 
sons, and  also  as  to  their  respective  escorts,  should  such  be  necessary. 

The  boundary  line  established  by  this  article  shall  be  religiously  respected 
by  oach  of  the  two  republics,  and  no  change  shall  ever  be  made  therein, 
except  by  the  express  and  free  consent  of  both  nations,  lawfully  given  by  the 
general  government  of  each,  in  conformity  with  its  own  constitution. 

Article  VI. 

The  vessels  and  citizens  of  the  United  States  shall,  in  all  time,  have  a  free 
and  uninterrupted  passage  by  the  gulf  of  California,  and  by  the  river  Colo- 
rado below  its  confluence  with  the  Gila,  to  and  from  their  possessions  situated 
north  of  the  boundary  line  defined  in  the  preceding  article ;  it  being  under- 
stood that  this  passage  is  to  be  by  navigating  the  guit'  of  California  and  the 
river  Colorado,  and  not  by  land,  without  the  express  consent  of  the  Mexican 
government. 

If,  by  the  examinations  which  may  be  made,  it  should  be  ascertained  to 
be  practicable  and  advantageous  to  construct  a  road,  canal,  or  railway,  which 
should  in  whole  or  in  part  run  upon  the  river  Gila,  or  upon  its  right  or  its 
left  bank,  within  the  space  of  one  marine  league  from  either  margin  of  the 
river,  the  governments  of  both  republics  will  form  an  agreement  regarding  its 
construction,  in  order  that  it  may  serve  equally  for  the  use  and  advantage  of 
both  countries. 

Article  VII. 

The  river  Gila,  and  the  part  of  the  Rio  Bravo  del  Norte  lying  below  the 
southern  boundary  of  New  Mexico,  being  agreeably  to  the  fifth  article,  dirid- 
ed  in  the  middle  between  the  two  republics,  the  navigation  of  the  Gila  and 
of  the  Bravo  below  said  boundary  shall  be  free  and  common  to  the  vessels 
and  citizens  of  both  countries ;  and  neither  shall,  without  the  consent  of  the 
other,  construct  any  work  that  may  impede  or  interrupt,  in  whole  or  in  part, 
the  exercise  of  this  right ;  not  even  for  the  purpose  of  favouring  new  meA- 
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ods  of  navigation.  Nor  shall  any  tax  or  contribution,  under  any  denominar 
tion  or  title,  be  levied  upon  vessels,  or  persons  navigating  the  same,  or  upon 
merchandiBe  or  effects  transported  thereon,  except  in  the  case  of  landing 
upon  one  of  their  shores.  If,  for  the  purpose  of  making  the  said  rivers  nav- 
igable, or  for  maintsdmng  them  in  such  state,  it  should  be  necessary  or  advan- 
tageous to  establish  any  tax  or  contribution,  this  shall  not  be  done  Tfithout 
the  consent  of  both  governments. 

The  stipulations  contained  in  the  present  article  shall  not  impair  the  terri- 
torial rights  of  either  republic  within  its  established  limits. 

• 

Article  VIII. 

Mexicans  now  established  in  territories  previously  belonging  to  Mexico, 
and  which  remun  for  the  future  within  the  limits  of  the  United  States,  as  de- 
fined by  the  present  treaty,  shall  be  free  to  continue  where  they  now  reside, 
or  to  remove  at  any  time  to  the  Mexican  republic,  retaining  the  property 
which  they  possess  in  the  said  territories,  or  disposing  thereof,  and  removing 
the  proceeds  wherever  they  please,  without  their  being  subjected,  on  this  ac- 
count, to  any  contribution,  tax,  or  charge  whatever. 

Those  who  shall  prefer  to  remain  in  the  said  territories,  may  either  retain 
the  titie  and  rights  of  Mexican  citizens,  or  acquire  those  of  citizens  of  the 
United  States.  But  they  shall  be  under  the  obligation  to  make  their  elec- 
tion within  one  year  from  the  date  of  the  exchange  of  ratifications  of  this 
treaty  ;  and  those  who  shall  remtun  in  the  said  territories  after  the  expira- 
tion of  that  year,  without  having  declared  their  intention  to  retain  the  char- 
acter of  Mexicans,  shall  be  considered  to  have  elected  to  become  citizens 
of  the  United  States. 

In  the  said  territories,  property  of  every  kmd,  now  belonging  to  Mexi- 
cans not  established  there,  diall  be  inviolably  respected.  The  present  own- 
ers, the  heirs  of  these,  and  all  Mexicans  who  may  hereafter  acquire  said 
property  by  contract,  shall  enjoy  with  respect  to  it  guaranties  equally  ample 
as  if  the  same  belonged  to  citizenB  of  the  United  States. 

Artiolb  IX. 

QDfae  Mexicans,  who,  in  the  territories  aforesaid,  shall  not  preserve  the 
character  of  citizens  of  the  Mexican  republic,  conformably  with  what  is  stip- 
ulated in  the  preceding  article,  shall  be  incorporated  into  the  union  of  the 
United  States  and  be  admitted  at  the  proper  time  (to  be  judged  of  by  the 
Congress  of  the  United  States)  to  the  enjoyment  of  aU  the  rights  of  citizenB 
of  the  United  States,  according  to  the  principles  of  the  Constitution ;  and 
in  the  mean  time  shall  be  maintained  and  protected  in  the  free  enjoyment  of 
their  liberty  and  property,  and  secured  in  the  free  exercise  of  their  reK- 

gioii  without  restriction. 

63 
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Articlb  X. 
[Stricken  out.] 

Article  XI. 

Considering  that  a  great  part  of  the  territories,  which,  by  the  present 
treaty,  are  to  be  comprehended  for  the  fature  within  the  limits  of  the 
United  States,  is  now  occupied  by  savage  tribes,  who  will  hereafter  be  under 
the  exclufflve  control  of  the  government  of  the  United  States,  and  whose 
incursions  within  the  territory  of  Mexico  would  be  prejudicial  in  the  er-* 
treme,  it  is  solemnly  agreed  that  all  such  incursions  shall  be  forcibly  re- 
strained by  the  Government  of  the  United  States  whensoever  this  may  be 
necessary  ;  and  that  when  they  cannot  be  prevented  they  shall  be  punish- 
ed by  the  said  Government,  and  satisfaction  for  the  same  shall  be  exacted — 
all  in  the  same  way,  and  with  equal  diligence  and  energy,  as  if  the  same 

incurnons  were  meditated  or  committed  within  its  own  territory,  agsdnst  its 
own  citizens. 

It  shall  not  be  lawful,  under  any  pretext  whatever,  for  any  inhabitant  of 
the  United  States  to  purchase  or  acquire  any  Mexican,  or  any  foreigner  re- 
nding in  Mexico,  who  may  have  been  captured  by  Indians  inhabiting  the  te^ 
ritory  of  either  of  the  two  republics,  nor  to  purchase  or  acquire  horses,  mules, 
cattle,  or  property  of  any  kind,  stolen  within  Mexican  territory  by  such  In- 
dians. 9 

And  in  the  event  of  any  person  or  persons,  captured  within  Mexican  terri- 
tory by  Indians,  being  carried  into  the  territory  of  the  United  States,  the 
government  of  the  latter  engages  and  binds  itself,  in  the  most  solenm  manner, 
so  soon  as  it  shall  know  of  such  captives  being  within  its  territory,  and  shall 
be  able  so  to  do,  through  the  fsdthful  exercise  of  its  influence  and  power,  to 
rescue  them  and  return  them  to  their  country,  or  deliver  them  to  the  agent 
or  representative  of  the  Mexican  government.     The  Mexican  authorities  will, 
as  far  as  practicable,  give  to  the  government  of  the  United  States  notice  of 
such  captures ;  and  its  agent  shall  pay  the  expences  incurred  in  the  main- 
tenance and  transmission  of  the  rescued  captives ;  who,  in  the  mean  time, 
shall  be  treated  with  the  utmost  hospitality  by  the  American  authorities  at 
the  place  where  they  may  be.    But  if  the  government  of  the  United  States, 
before  receiving  such  notice  from  Mexico,  should  obtain  intelligence,  through 
any  other  channel,  of  the  existence  of  Mexican  captives  within  its  territory, 
it  will  proceed  forthwith  to  effect  their  release  and  delivery  to  the  Mexican 
agent  as  above  stipulated. 

For  the  purpose  of  giving  to  these  stipulations  the  fullest  possible  efficacy, 
thereby  affording  the  security  and  redress  demanded  by  their  true  spirit  and 
intent,  the  government  of  the  United  States  will  now  and  hereafter  pass  with- 
out unnecessary  delay,  and  always  vi^lantly  enforce,  such  laws  as  the  naiure 
of  the  subject  may  require.     And  finally,  the  sacredness  of  this  obligation 
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shall  never  be  lost  sight  of  by  the  said  government  when  providing  for  the  re- 
moval of  the  Indians  from  any  portion  of  the  said  territories,  or  for  its  being 
settled  by  citizens  of  the  United  States  ;  but,  on  the  contrary,  special  care 
shall  be  taken  not  to  place  its  Indian  occapants  under  the  necessity  of  seek- 
ing new  homes,  by  committing  those  invasions  which  the  United  States  have 
solemnly  obliged  themselves  to  restrmn. 

Article  XII. 

In  consideration  of  the  extension  acquired  by  the  boundaries  of  the  United 
Sates,  as  defined  in  the  fifth  article  of  the  present  treaty,  the  government  of 
the  United  States  engages  to  pay  to  that  of  the  Mexican  republic  the  sum 
of  fifteen  millions  of  dollars. 

Immediately  after  this  treaty  shall  have  been  duly  ratified  by  the  govern- 
ment of  the  Mexican  republic,  the  sum  of  three  millions  of  dollars  shall  be 
paid  to  the  said  government  by  that  of  the  United  States,  at  the  city  of  Mex* 
ico,  in  the  gold  or  silver  coin  of  Mexico.  The  remaining  twelve  millions 
of  dollars  shall  be  paid  at  the  same  place,  and  in  the  same  coin,  in  annual  in- 
stalments of  three  millions  of  dollars  each,  together  with  interest  on  the  same 
at  the  rate  of  six  per  centum  per  annum.  This  interest  shall  begin  to  run 
vpon  the  whole  sum  of  twelve  millions  from  the  day  of  the  ratification  of  the 
present  treaty  by  the  Mexican  government,  and  the  first  of  the  instalments 
shall  be  paid  at  the  ezinration  of  one  year  from  the  same  day.  Together 
with  each  annual  instalment*  as  it  falls  due,  the  whole  interest  accruing  on 
such  instalment  from  the  beginning  shall  also  be  paid. 

A&TICLB  xin. 

The  United  States  engage,  moreover,  to  assume  and  pay  to  the  claimants 
all  the  amounts  now  due  them,  and  those  hereafter  to  become  due,  by  reason 
of  the  claims  already  liquidated  and  decided  against  the  Mexican  republic, 
under  the  conventions  between  the  two  republics  severally  concluded  on  the 
eleventh  day  of  April,  eighteen  hundred  and  thirty-nine,  and  on  the  thirti- 
eth day  of  January,  eighteen  hundred  and  forty-three ;  so  that  the  Mexican 
republic  shall  be  absolutely  exempt,  for  the  future,  from  all  expense  whatever 
on  account  of  the  said  claims. 

Abtiolb  XIV. 

The  United  States  do  furthermore  discharge  the  Mexican  republic  from 
all  claims  of  citizens  of  the  United  States,  not  heretofore  decided  against  the 
Mexican  government,  which  may  have  arisen  preriously  to  the  date  of  the 
ffignature  of  this  treaty ;  which  discharge  shall  be  final  and  perpetual,  wheth- 
er the  said  claims  be  .rejeoted  or  be  allowed  by  the  board  of  commissioners 
provided  for  in  tiie  following  article,  and  whatever  shall  be  the  total  amount 
of  those  allowed. 
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Abticlb  XV. 

The  Uoited  States,  ezoneraiiog  Mexico  from  all  demands  on  acoonnt  of 
the  claims  of  their  citiaens  mentioned  in  the  preceding  articlOr  and  oonaid- 
ering  them. entirely  and  foreyer  cancelled,  whatever  their  amount  may  be, 
undertake  to  make  satisfaction  for  the  same,  to  an  amount  not  exceeding 
three  and  one  quarter  millions  of  dollars.  To  ascertun  the  validity  and 
amount  of  those  claims,  a  board  of  commissioners  shall  be  established  by  the 
government  of  the  United  States,  whose  awards  shall  be  final  and  conclu- 
sive :  provided,  that,  in  deciding  upon  the  validity  of  each  claim,  the  board 
shall  be  guided  and  governed  by  the  principles  and  rules  of  decision  prescrib- 
ed by  the  first  and  fifth  articles  of  the  unratified  convention,  concluded  at 
the  city  of  Mexico  on  the  twentieth  day  of  November,  one  thousand  eight 
hundred  and  forty-three  ;  and  in  no  case  shall  an  award  be  made  in  favor  of 
any  claim  not  embraced  by  those  principles  and  rules. 

If,  in  the  opinion  of  the  said  board  of  commissioners,  or  of  the  daimanti, 
any  books,  records,  or  documents  in  the  possession  or  power  of  the  govern- 
ment of  the  Mexican  republic,  shall  be  deemed  necessary  to  the  just  decis- 
ion of  any  claim,  the  commissioners,  or  the  claimants  through  them,  shall 
within  such  period  as  Congress  may  demgnate,  make  an  application  in  writ- 
ing for  the  same,  addressed  to  the  Mexican  minister  for  foreign  a&irs,  to  be 
transmitted  by  the  Secretary  of  State  of  the  United  States ;  and  the  Mezi- 
cm  government  engages,  at  the  earliest  possible  moment  after  the  receipt  of 
such  demand,  to  cause  any  of  the  books,  records,  or  documents,  so  specified, 
which  shall  be  in  their  possession  or  power^  (or  authenticated  copies  or  ex- 
tracts of  the  same,)  to  be  transmitted  to  the  said  Secretary  of  State,  who 
shall  immediately  deliver  them  over  to  the  said  board  of  commissioners : 
Provided^  That  no  such  application  shall  be  made  by,  or  at  the  instance  of 
any  claimant,  until  the  facts,  which  it  is  expected  to  prove  by  such  books, 
records,  or  documents,  shall  have  been  stated  under  oath  or  affirmation. 

Article  XVI. 

Each  of  the  contracting  parties  reserves  to  itself  the  entire  right  to  forti- 
fy whatever  point  within  its  territory  it  may  judge  proper  so  to  fortify,  for 
its  security. 

Articub.  XVII. 
The  treaty  of  amity,  commerce,  and  navigation,  concluded  at  the  city  of 
Mexico  on  the  fifth  of  April,  A.  D.  1831,  between  the  United  States  of 
America  and  the  United  Mexican  States,  except  the  additional  article,  and 
except  so  far  as  the  stipulations  of  the  said  treaty  may  be  incompatible  with 
any  stipulation  contained  m  the  present  treaty,  is  hei^eby  revived  for  the 
period  of  eight  years  from  the  day  of  the  exchange  of  ratifications  of  this 
treaty,  with  the  same  force  and  virtue  as  if  incorporated  therein ;  it  being 
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understood  that  each  of  the  contracting  parties  reserves  to  itself  the  right, 
at  any  time  after  the  said  period  of  eight  jears  shall  have  expired,  to  ter- 
minate the  same  by  giving  one  year's  notice  of  such  intention  to  the  other 
party. 

Article  XVIII. 

All  supplies  whatever  for  troops  of  the  United  States  in  Mexico,  arriving 
at  ports  in  the  occupation  of  such  troops  previous  to  the  final  evacuation 
thereof,  although  subsequently  to  the  restoration  of  the  custom-houses  at 
such  ports,  shall  be  entirely  exempt  from  duties  and  charges  of  any  kind  ; 
the  government  of  the  United  States  hereby  engaging  and  pledging  its  faith 
to  establish,  and  vigilantly  to  enforce,  all  possible  guards  for  securing  the 
revenue  of  Mexico,  by  preventing  the  importation,  under  cover  of  this  stip* 
uladon,  of  any  articles  other  than  such,  both  in  kind  and  in  quantity,  as 
shall  really  be  jranted  for  the  use  and  consumption  of  the  forces  of  the 
United  States  during  the  time  they  may  remain  in  Mexico.  To  this  end,  it 
shall  be  the  duty  of  all  officers  and  agents  of  the  United  States  to  de- 
nounce to  the  Mexican  authorities  at  the}  respective  ports  any  attempt  at  a 
firaudulent  abuse  of  this  stipulation  which  they  may  know  of  or  may  have 
reason  to  suspect,  and  to  give  to  such  authorities  all  the  aid  in  their  power 
with  regard  thereto  ;  and  every  such  attempt,  when  duly  proved  and  estab- 
lished  by  sentence  of  a  competent  tribunal  shall  be  punished  by  the  confisca- 
tion of  the  property  so  attempted  to  be  fraudulently  introduced. 

Article.  XIX. 

With  respect  to  all  merchandise,  effects,  and  property  whatsoever,  import- 
ed into  ports  of  Mexico  whilst  in  the  occupation  of  the  forces  of  the  United 
States,  whether  by  citizens  of  either  republic,  or  by  citizens  or  subjects  of 
any  neutral  nation,  the  following  rules  shall  be  observed : 

1.  All  such  merchandise,  effects,  and  property,  if  imported  previously  to 
the  restoration  of  the  custom-houses  to  the  Mexican  authorities,  as  stipulated 
for  in  the  third  article  of  this  treaty,  shall  be  exempt  from  confiscation, 
although  importation  of  the  same  be  prohibited  by  the  Mexican  tariff. 

2.  The  same  perfect  exemption  shall  be  enjoyed  by  all  such  mercandise, 
effects,  and  property,  imported  subsequently  to  the  restoration  of  the  custom- 
houses, and  previously  to  the  sixty  days  fixed  in  the  following  article  for  the 
coming  into  force  of  the  Mexican  tariff  at  such  ports  respectively ;  the  said 
merchandise,  effects,  and  property  being,  however,  at  the  time  of  their  impor- 
tation, subject  to  the  payment  of  duties,  as  provided  for  in  the  said  following 
article. 

8.  All  merchandise,  effects,  and  property  described  in  the  two  rules  fore- 
gmng  shall,  during  their  continuance  at  the  place  of  importation,  and  upon 
their  leaving  such  place  for  the  interior,  be  exempt  from  all  duty,  tax  or 
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impoet  of  every  kind,  under  whatsoever  title  or  denomination.    Nor  shall 
they  be  there  subjected  to  any  charge  whatsoever  upon  the  sale  thereof. 

4.  All  merchandise,  effects,  and  property,  described  in  the  first  and  sec- 
ond rules,  which  shall  have  been  removed  to  any  place  in  the  interior  whilst 
such  place  was  in  the  occupation  of  the  forces  of  the  United  States,  shall, 
during  their  continuance  therein,  be  exempt  from  all  tax  upon  the  sale  or 
consumption  thereof,  and  from  every  kind  of  impoet  or  contribution,  under 
whatsoever  title  or  denomination. 

5.  But  if  any  merchandise,  effects,  or  property,  described  in  the  first  and 
second  rules,  shall  be  removed  to  any  place  not  occupied  at  the  time  by  the 
forces  of  the  United  States,  they  shall,  upon  their  introduction  into  such 
place,  or  upon  their  sale  or  consumption  there,  be  subject  to  the  same  duties 
which,  under  the  Mexican  laws,  they  would  be  required  to  pay  in  such  cases 
if  they  had  been  imported  in  time  of  peace,  through  the  maratime  customr 
houses,  and  had  there  paid  the  duties  conformably  with  the  Mexican  tariff. 

6.  The  owners  of  all  merchandise,  effects,  or  property  described  in  the 
first  and  second  rules,  and  existing  in  any  port  of  Mexico,  shall  have  the  right 
to  reship  the  same,  exempt  from  aU  tax,  impost,  or  contribution  whatever. 

With  respect  to  the  metals,  or  other  property,  exported  from  any  Mexican 
port  whilst  in  the  occupation  of  the  forces  of  the  United  States,  and  previ> 
ously  to  the  restoration  of  the  custom-house  at  such  port,  no  person  shall  be 
required  by  the  Mexican  authorities,  whether  general  or  State,  to  pay  any 
tax,  duty  or  contribution  upon  any  such  exportation,  or  in  any  manner  to  ac- 
count for  the  same  to  the  said  authorities. 

Articlb  XX. 

Through  consideration  for  the  interests  of  commerce  generally,  it  is  agreed, 
that  if  less  than  sixty  days  should  elapse  between  the  date  of  the  signature 
of  thb  treaty  and  the  restoration  of  the  custom-houses,  conformably  with  the 
stipulation  in  the  third  article,  in  such  case  all  merchandise,  effects  and  prop- 
erfy  whatsoever,  arriving  at  the  Mexican  ports  after  the  restoration  of  the 
said  custom-houses,  and  previously  to  the  expiration  of  sixty  days  after  the 
day  of  the  signature  of  this  treaty,  shall  be  admitted  to  entry ;  and  no  other 
duties  shall  be  levied  thereon  than  the  duties  established  by  the  tariff  found 
in  force  at  such  custom-houses  at  the  time  of  the  restoration  of  the  same. 
And  to  all  such  merchandise,  effects  and  property,  the  rules  established  by 
the  preceding  article  shall  apply. 

Article  XXI. 

If  unhappily  any  disagreement  should  hereafter  arise  between  the  govern- 
ments of  the  two  republics,  whether  with  respect  to  the  interpretation  of  any 
stipulatiDn  in  this  treaty,  or  with  respect  to  any  other  particular  concerning 
the  political  or  conmiercial  relations  of  the  two  nations,  the  siud  government, 
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in  the  name  of  thoee  nations^  do  promise  to  each  other  that  they  will  en- 
deavonr,  in  the  most  sincere  and  earnest  manner,  to  settle  the  difibrence  so 
arising,  and  to  preserve  the  state  of  peace  and  friendship  in  which  the  two 
countries  are  now  placing  themselves ;  using,  for  this  end,  mutual  representa- 
tions and  pacific  negotiations.  And  if,  by  these  means,  they  should  not  be 
enabled  to  come  to  an  agreement,  a  resort  shall  not,  on  this  account,  be  had 
to  reprisals,  aggression  or  hostility  of  any  kind,  by  one  republic  against  the 
other,  until  the  government  of  that  which  deems  itself  aggrieved  shall  have 
maturely  considered,  in  the  spirit  of  peace  and  good  neighbourship,  whether 
it  would  not  be  better  that  such  difference  should  be  settled  by  the  arbitra- 
tion of  commissioners  appointed  on  each  side,  or  by  that  of  a  friendly  nation. 
And  should  such  course  be  propc^ed  by  either  party,  it  shall  be  acceded  to 
by  the  other,  unless  deemed  by  it  altogether  imcompatible  with  the  nature  of 
the  difference,  or  the  circumstances  of  the  case. 

Article  XXII. 

K  (which  is  not  to  be  expected,  and  which  God  forbid  !)  war  should  un- 
happily break  out  between  the  two  republics,  they  do  now,  with  a  view  to 
such  calamity,  solemnly  pledge  themselves  to  each  other,  and  to  the  world, 
to  observe  the  following  rules :  absolutely,  where  the  nature  of  the  subject 
permits,  and  as  closely  as  possible  in  all  cases  where  such  absolute  observance 
shall  be  impossible : 

1.  The  merchants  of  either  republic  then  residing  in  the  other  shall  be 
allowed  to  remain  twelve  months,  (for  those  dweUing  in  the  interior,)  and 
six  months,  (for  those  dweUing  at  the  seaports,)  to  collect  their  debts  and 
settle  their  afiairs,  during  which  period  they  shall  enjoy  the  same  protection, 
and  be  on  the  same  footing,  in  all  respects,  as  the  citizens  or  subjects  of  the 
most  friendly  nations ;  and  the  expiration  thereof,  or  any  time  before,  they 
shall  have  full  liberty  to  depart,  carrying  off  all  their  effects  without  moles- 
tation or  hindrance — conforming  therein  to  the  same  laws  which  the  citizens 
or  subjects  of  the  most  friendly  nations  are  required  to  conform  to.  Upon 
the  entrance  of  the  armies  of  either  nation  into  the  territories  of  the  other, 
women  and  children,  ecclesiastics,  scholars  of  every  faculty,  cultivators  of 
the  earth,  merchants,  artisans,  manufacturers,  and  fishermen,  unarmed  and 
inhabiting  unfortified  towns,  villages,  or  places,  and  in  general  all  persons 
whose  occupations  are  for  the  common  subsistence  and  benefit  of  mankind, 
shall  be  allowed  to  continue  their  respective  employments  unmolested  in  their 
persons.  Nor  shall  their  houses  or  goods  be  burnt  or  otherwise  destroyed, 
nor  their  cattle  taken,  nor  their  fields  wasted,  by  the  armed  force  into  whose 
power,  by  the  events  of  war,  they  may  happen  to  fall ;  but  if  the  necessity 
arise  to  take  anything  from  them  for  the  use  of  such  armed  force,  the  same 
shall  be  paid  for  at  an  equitable  price.  All  churches,  hospitals,  schools, 
colleges,  libraries,  and  other  establishments,  for  charitable  and  beneficent 
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purpoees  shall  be  respected,  and  all  pereons  connected  with  the  same  pro- 
tected  in  the  discharge  of  their  duties,  and  the  pnrsint  of  their  yocatioDS. 

2.  In  order  that  the  fate  of  prisoners  of  war  may  be  alleviated,  all  such 
practices  as  those  of  sending  them  into  distant,  inclement,  or  unwholesome 
districts,  or.  crowding  them  into  close  and  noxioos  places,  shall  be  stadiously 
avoided.  Thej  shall  not  be  confined  in  dungeons,  prison-ships,  or  prisons ; 
ncr  be  put  in  irons,  or  bound,  or  otherwise  restndned  in  the  use  of  their 
limbs.  The  officers  shall  enjoy  liberty  on  their  paroles  within  convenient 
districts,  and  have  comfortable  quarters ;  and  the  common  soldiers  shall  be 
disposed  in  cantonments,  open  and  extensive  enough  for  air  and  exercise, 
and  lodged  in  barracks  as  roomy  and  good  as  are  provided  by  the  party  iq 
whose  power  they  are  for  its  own  troops.  But  if  any  officer  shall  break  his 
parole  by  leaving  the  district  so  assigned  him,  or  any  other  prisoner  shaB 
escape  &om  the  limits  of  his  cantonment,  after  they  shall  have  been  desig- 
nated to  him,  such  individual,  officer,  or  other  prisoner,  shall  forfeit  so  much 
of  the  benefit  of  this  article  as  provides  for  his  liberty  on  parole  or  in  can- 
tonment. And  if  any  officer  so  breaking  his  parole,  or  any  common  soldier 
so  escaping  from  the  limits  assigned  him,  shall  afterwards  be  found  in  arms, 
previously  to  his  being  regularly  exchanged,  the  person  so  ofiending  shall  be 
dealt  with  according  to  the  established  laws  of  war.  The  officers  shall  be 
dally  furnished  by  the  party  in  whose  power  they  are  with  as  many  rations, 
and  of  the  same  articles,  as  are  allowed,  either  in  kind  or  by  commutation, 
to  officers  of  equal  rank  in  its  own  army ;  and  all  others  shall  be  daily  fa^ 
nished  with  such  ration  as  is  allowed  to  a  coounon  soldier  in  its  own  service 
— the  value  of  all  which  supplies  shall,  at  the  close  of  the  war,  or  at  periods 
to  be  agreed  upon  between  the  respective  commanders,  be  piud  by  the  other 
party,  on  a  mutual  adjustment  of  accounts  for  subsistence  of  prisoners ;  and 
such  accounts  shall  not  be  mingled  with  or  set  off  against  any  others,  nor 
the  balance  due  on  them  be  withheld,  as  a  compensation  or  reprisal  for  any 
cause  whatever,  real  or  pretended.  Each  party  shall  be  allowed  to  keep  a 
commissary  of  prisoners,  appointed  by  itself,  with  every  cantonment  of  pri- 
scmers,  in  possession  of  the  other  ;  which  commissary  shall  see  the  prisoners 
as  often  as  he  pleases  ;  shall  be  allowed  to  receive,  exempt  from  all  duties 
or  taxes,  and  to  distribute,  whatever  comforts  may  be  sent  to  them  by  their 
friends ;  and  shall  be  free  to  transmit  his  reports  in  ofen  letters  to  the  party 
by  whom  he  is  employed.  ^ 

And  it  is  declared  that  neither  the  pretence  that  war  dissolves  all  treaties, 
nor  any  other  whatever,  shall  be  considered  as  annulling  or  suspending  the 
solemn  covenant  contained  in  this  article.  On  the  contrary,  the  state 
of  war  is  precisely  that  for  which  it  is  provided ;  and  during  which,  its  stipa- 
lations  are  to  be  as  sacredly  observed  as  the  modt  acknowledged  obligatioi^ 
under  the  law  of  nature  or  nations. 
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Article  XXIII. 

This  treaty  shall  be  ratified  by  the  President  of  the  United  States  of 
America,  by  and  with  the  advice  and  consent  of  the  Senate  thereof ;  and  by 
the  President  of  the  Mexican  republic,  with  the  previous  approbation  of  its 
general  Congress ;  and  the  ratifications  shall  be  exchanged  in  the  city  of 
Washington,  or  at  the  seat  of  government  of  Mexico,  in  four  months  from 
the  date  of  the  signature  hereof,  or  sooner  if  practicable. 

In  faith  whereof,  we,  the  respective  plenipotentiaries,  have  signed  this 
treaty  of  peace,  friendship,  limits,  and  settlement ;  and  have  hereunto  af- 
fixed our  seals  respectively.  Done  in  quintuplicate,  at  the  city  of  Guadalupe 
Hidalgo,  on  the  second  day  of  February,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  forty-eight. 

[l.  s]  N.  p.  TRIST, 

[L.  s.]  LUIS  G.  CUEVAS, 

[L.  s.]  BERNARDO  COUTO, 

[L.  s.]  MIGL.  ATRISTAIN. 


ARTICLES  UEFERBED  TO  IN  THE  FIFTEENTH  ARTICLE  OF  THE  FOREGOING 

TREATY. 

Articles  I.  and  V.  of  the  unratified  Convention  between  the  United  States 

and  MexieOy  of  the  20th  November^  1843. 


In  Exeoutivb  session,  Senate  of  the  United  States, 

June  21,  1848, 

Resolved^  That  the  injunction  of  secrecy  be  removed  from  the  first  and 
fifth  articles  of  the  unratified  convention  for  the  settlement  of  claims  of  the 
citizens  and  Government  of  the  Mexican  Republic  against  the  Government 
of  the  United  States,  and  of  the  citizens  and  Government  of  the  United 
States  against  the  Government  of  the  Mexican  Republic,  concluded  at  the 
city  of  Mexico  the  20th  of  November,  1843,  as  proposed  to  be  ratified  by 
the  Senate  of  the  United  States,  which  unratified  convention  is  referred  to, 
and  the  first  and  fifth  articles  thereof  made  a  part  of  the  fifteenth  article  of 
the  treaty  of  peace,  friendship,  limits,  and  settlement  ])etwcen  the  United 
States  of  America  and  the  Mexican  Republic,  concluded  at  Guadalupe 
Hidalgo,  on  the  2d  day  of  Febuary,  1848. 

"Article  I. 

^'  All  claims  of  citizens  of  the  Mexican  Republic  against  the  Government 
of  the  United  States,  which  shall  be  presented  in  the  manner  and  time  here- 
iaafler  expressed,  and  all  claims  of  citizens  of  the  United  States  against  the 
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Crovemment  of  the  Mexican  Republic,  "which,  for  whatever  cause,  were  no% 
submitted  to,  nor  considered,  nor  finally  decided  by  the  commission,  nor  by 
the  arbiter  appointed  by  the  convention  of  1839,  and  which  shall  be  present- 
ed in  the  manner  and  time  hereinafter  specified,  shall  be  referred  to  four 
commissioners,  who  shall  form  a  board,  and  shall  be  appointed  in  the  follow- 
ing manner,  that  is  to  say :  Two  commissioners  shall  be  appointed  by  the 
President  of  the  Mexican  Republic,  and  the  other  two  by  the  President  of 
the  United  States,  with  the  approbation  and  consent  of  the  Senate.  The 
said  commismoners,  thus  appointed,  shall,  in  presence  of  each  other  take  an 
oath  to  examine  and  decide  impartially  the  claims  submitted  to  them,  and 
which  may  lawfully  be  considered,  according  to  the  proofs  which  shall  be 
presented,  the  principles  of  right  and  justice,  the  law  of  nations,  and  the 
treaties  between  the  two  Republics." 


"  Article  V. 

*^  All  claims  of  citizens  of  the  United  States  against  the  Government  of 
the  Mexican  Republic  which  were  considered  by  the  commissioners,  and 
referred  to  the  umpire  appointed  under  the  convention  of  the  11th  April, 
1839,  and  which  were  not  decided  by  him,  shall  be  referred  to  and  decided 
by  the  umpire  to  be  appointed,  as  provided  by  this  convention,  on  the  points 
submitted  to  the  umpire  under  the  late  convention,  and  his. decision  shall  be 
final  and  conclusive.  It  is  also  agreed,  that  if  the  respective  commissioners 
ishall  deem  it  expedient,  they  may  submit  to  the  said  arbiter  new  arguments 
upon  the  said  claims." 


AN   ACT 
AdoptiiiK  the  Commoii  Ija'w  of  CliKland. 

Paesed  April  18,  1850. 

7%«  people  of  the  State  of  California,  represented  in  Senate  and  Assembly,  d» 
enact  asfoUows  : 

The  Common  Law  of  England,  so  &r  as  it  is  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  or  the  Constitution  or 
laws  of  the  State  of  Califomia,  shall  be  the  rule  of  decision  in. all  the  Courts 
of  this  State. 
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AN  ACT 

For  Oie  better  regulation  of  the  IflineSt  and  the  ffovemment  of 

Foreign  imncrft. 

Passed  April  18,  I860. 

The  People  of  the  State  of  California^  represented  in  Senate  and  Asiembly, 
do  enact  as  follows : 

§  1.  No  person  who  is  not  a  native  or  natural  born  citizen  of  the  United 
States,  or  who  may  not  have  become  a  citizen  under  the  treaty  of  Guadalupe 
Hidalgo  (all  native  California  Indians  excepted,)  shall  be  permitted  to  mine 
in  any  part  of  this  State,  without  having  first  obtained  ,a  license  so  to  do 
according  to  the  provisions  of  this  Act. 

§  2.  The  Governor  shall  appoint  a  Collector  of  Licenses  to  foreign  miners 
for  each  of  the  mining  counties,  and  for  the  county  of  San  Francisco,  who 
before  entering  upon  the  duties  of  his  office,  shall  take  the  oath  required 
by  the  Constitution,  and  shall  give  his  bond  to  the  State  with  at  least  two 
good  and  sufficient  sureties,  conditioned  for  the  faithful  performance  of  his 
official  duties,  which  bond  shall  be  approved  by  the  Governor,  and  filed  in 
the  office  of  the  Secretary  of  State. 

§  3.  Each  Collector  of  Licenses  to  foreign  miners  shall  be  commissioned 
by  the  Governor. 

§  4.  It  shall  be  the  duty  of  the  Coaaptroller  to  cause  to  be  printed  or 
engraved  a  sufficient  number  of  licenses,  which  shall  be  numbered  consecu- 
tively, and  shall  be  in  form  following,  to  wit : 

"  Number .     (Date.)     A.  B.,  a  citizen  of  ,  age  — —  years, 

complexion ,  is  hereby  licensed  to  work  in  the  mines  of  California  for 

the  period  of  thirty  days." 

The  Comptroller  shall  countersign  each  of  such  licenses,  and  shall  transfer 
them  to  the  Treasurer,  keeping  an  account  of  the  number  so  transferred. 

§  5.  The  Treasurer  shall  sign  and  deliver  to  each  Collector  of  Licenses  to 
foreign  miners  so  many  of  the  licenses  mentioned  in  the  preceding  section 
as  he  shall  deem  proper,  and  shall  take  his  receipt  for  the  same  and  charge 
him  therewith.  Such  collector  and  his  sureties*  shall  be  liable  upon  his  bond 
for  the  number  so  furnished  him,  either  for  their  return  or  the  amount  for 
which  they  may  be  sold  ;  and  the  moneys  collected,  as  herein  provided,  shall 
be  paid  into  the  treasury  as  prescribed  in  this  Act. 

§  6.  Every  person  required  by  the  first  section  of  this  Act  to  obtain  a 
license  to  mine,  shall  apply  to  the  Collector  of  Licenses  to  foreign  miners, 
and  take  out  a  license  to  mine,  for  which  he  shall  pay  the  sum  of  twenty 
dollars  per  month ;  and  such  foreigners  may  from  time  to  time  take  out  a 
new  license,  at  the  same  rate  per  month,  until  the  Governor  shall  issue  his 
proclamation  announcing  the  passage  of  a  law  by  Congress,  regulating  the 
mines  of  precious  metals  in  this  State. 
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§  7.  If  any  such  foreigner  or  foreigners  shall  refuse  or  neglect  to  take 
out  such  license  by  the  second  Monday  of  May  next,  it  shaJl  be  the  duty  of 
the  Collector  of  Licenses  to  foreign  miners  of  the  county  in  which  such 
foreigner  or  foreigners  shall  be,  to  furnish  his  or  their  names  to  the  Sheriff 
of  the  county,  or  to  any  Deputy  Sheriff,  whose  duty  it  shall  be  to  summon  a 
« posse  of  American  citizens,  and,  if  necessary,  forcibly  prevent  him  or  them 
from  continuing  such  mining  operations. 

§  8.  Should  such  foreigner  or  foreigners,  after  having  been  stopped  by  a 
Sheriff  or  Deputy  Sheriff  from  mining  in  one  place,  seek  a  new  location  and 
continue  such  mining  operations,  it  shall  be  deemed  a  misdemeanor,  for 
which  such  offender  or  offenders  shall  be  arrested  as  for  a  misdemeanor,  and 
he  or  they  shall  be  imprisoned  for  a  term  not  ^exceeding  throe  months,  and 
fined  not  more  than  one  thousand  dollars. 

§  9.  Any  foreigner  who  may  obtain  a  licence  in  conformity  with  the  pro- 
visions of  this  Act,  shall  be  allowed  to  work  the  mines  anywhere  in  this 
State,  under  the  same  regulations  as  citizens  of  the  United  States. 

§  10.  It  shall  be  the  duty  of  each  Collector  of  Licenses  to  foreign  miners 
to  keep  a  full  and  complete  register  of  the  names  and  description  of  all 
foreigners  taking  out  licenses,  and  a  synopsis  of  all  such  licenses  to  be 
returned  to  the  Treasurer. 

§  11.  Each  license,  when  sold,  shall  be  endorsed  by  the  Collector  selling  or 
issuing  the  same,  and  shall  be  in  no  case  transferable ;  and  the  Collector  may 
retain  out  of  the  money  received  for  each  license,  the  sum  of  three  dollars, 
which  shall  be  the  full  amount  of  his  compensation. 

§  12.  Each  Collector  of  Licenses  to  foreign  miners  shall,  once  in  every 
two  months,  and  oftener  if  called  upon  by  the  Treasurer,  proceed  to  the  seat 
of  government,  settle  with  the  Treasurer,  pay  over  to  the  officer  all  moneys 
collected  from  foreigners  not  before  paid  over,  and  account  with  him  for  the 
unsold  licenses  remaining  in  his  hands. 

§  13.  If  any  Collector  shall  neglect  or  refuse  to  perform  his  duty  as  herein 
provided,  it  shall  be  the  duty  of  the  Comptroller,  upon  receiving  notice 
thereof  from  the  Treasurer,  to  give  information  thereof  to  the  District  At- 
torney in  whose  district  said  officer  may  have  been  appointed,  who  shall  bring 
an  action  against  such  Collector  and  his  sureties  upon  his  bond,  before  any 
court  of  competent  jurisdiction ;  and  upon  recovery  had  thereon,  the  said 
District  Attorney  shall  receive  for  his  services  ten  per  cent,  upon  the  amount 
collected,  the  balance  to  be  paid  by  him  into  the  Treasury  in  the  manner 
provided  by  law  for  like  payments. 

§  14.  It  shall  be  the  duty  of  the  Governor,  so  soon  as  he  shall  have  been 
officially  informed  of  the  passage  of  a  law  by  the  United  States  Congress, 
assuming  the  control  of  the  mines  of  the  State,  to  issue  his  proclamation, 
requiring  all  Collectors  of  Licenses  to  foreign  miners  to  stop  the  issuing  of 
licenses. 
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§  15.  It  shall  be  the  duty  of  the  Secretary  of  State,  immediately  after 
the  passage  of  this  Act,  to  have  two  thousand  copies  each,  in  English  and 
Spanish,  printed  and  sent  to  the  mining  districts  for  circulation  among  the 
miners,  and  also  to  have  the  same  published  for  thirty  days  in  the  Pacific 
News  at  San  Francisco,  and  in  some  newspaper  at  Sacramento  City  and  at 
Stockton. 


AN  ACT 


For  the  Admission  of  the  State  of  California  into  the  Union. 

Passed  at  the  First  Session  of  the  31st  Congress, 

Whereas  the  people  of  California  have  presented  a  constitution  and  asked 
admission  into  the  Union,  which  constitution  was  submitted  to  Congress  by 
the  President  of  the  United  States,  by  message  dated  February  thirteentli, 
eighteen  hundred  and  fifty,  and  which,  on  due  examination,  is  found  to  be 
republican  in  its  form  of  government  : 

Be  it  enacted  hy  the  Senate  and  House  of  Represehtatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  State  of  California  shall 
be  one,  and  is  hereby  declared  to  be  one,  of  the  United  States  of  America, 
and  admitted  into  the  Union  on  an  equal  footing  with  the  original  States  in 
all  respects  whatever. 

Sec.  2.  And  be  it  further  enacted^  That,  until  the  representatives  in  Con- 
gress shall  be  appointed  according  to  an  actual  enumeration  of  the  inhabit- 
ants of  the  United  States,  the  State  of  California  shall  be  entitled  to  two 
representatives  in  Congress. 

Sec.  3.  And  be  it  further  enacted^  That  the  said  State  of  California  is 
admitted  into  the  Union  upon  the  express  condition  that  the  people  of  said 
State,  through  their  legislature  or  otherwise,  shall  never  interfere  with  the 
primary  disposal  of  the  public  lands  within  its  limits,  and  shall  pass  no  law 
and  do  no  act  whereby  the  title  of  the  United  States  to,  and  right  to  dispose 
of,  the  same  shall  be  impaired  or  questioned  ;  and  that  they  shall  never  lay 
any  tax  or  assessment  of  any  description  whatsoever  upon  the  public  domain 
of  the  United  State*?,  and  in  no  case  shall  non-resident  proprietors,  who  ard 
citizens  of  the  United  States,  be  taxed  higher  than  residents ;  and  that  all 
the  navigable  waters  within  the  said  State  shall  be  common  highways,  and 
forever  frefe,  as  well  to  the  inhabitants  of  said  State  as  to  the  citizens  of  the 
United  States,  without  any  tax,  impost,  or  duty  therefor:  Provided^  That 
nothing  herein  contained  shall  be  construed  as  recognizing  or  rejecting  the 
pro['Osition8  tendered  by  the  people  of  California  as  articles  of  compact  in 
the  ordinance  adopted  by  the  convention  which  formed  the  constitution  of 
that  State. 

Approved,  September  9, 1850. 
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AN  ACT 

To  ascerfalii  and  Settle  the  Private  lAnd  Clatmfl  In  the  State 

of  California. 

Passed  at  the  Sd  Sesdioo  of  the  Slst  Congresa. 

Be  it  enacted  by  the  Senate  and  House  of  Repre%entative8  of  the  United 
States  of  America  in  Congress  assembled^  That  for  the  purpose  of  ascertain- 
ing and  settling  private  land  claims  in  the  State  of  California,  a  commission 
shall  be,  and  is  hereby,  constituted,  which  shall  consist  of  three  commission- 
ers, to  be  appointed  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  which  commission  shall  continue  for  three 
years  from  the  date  of  this  act  unless  sooner  discontinued  by  the  President 
of  the  United  States. 

Sec.  2.  And  be  it  further  enacted^  That  a  secretary,  skilled  in  the  Span- 
ish  and  English  languages,  shall  be  appointed  by  the  said  commissioners, 
whose  duty  it  shall  be  to  act  as  interpreter,  and  to  keep  a  record  of  the  pro- 
ceedings of  the  board  in  a  bound  book,  to  be  filed  in  the  office  of  the  Inte- 
rior on  the  termination  of  the  commission. 

Sec.  3.  And  be  it  further  enacted^  That  such  clerks,  not  to  exceed  five  in 
number,  as  may  be  neccessary,  shall  be  appointed  by  the  said  commissioners. 

Sec.  4.  And  be  it  further  enacted^  That  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States  to  {^ppoint  an  agent  learned  in  the  law,  and  skill- 
ed in  the  Spanish  and  English  languages,  whose  special  duty  it  shall  be  to 
superintend  the  interests  of  the  United  States  in  the  premises,  to  continue 
him  in  such  agency  as  long  as  the  public  interest  may,  in  the  judgment  of 
the  President,  require  his  continuance,  and  to  allow  him  such  compensation 
as  the  president  shall  deem  reasonable.  It  shall  be  the  duty  of  the  said 
agent  to  attend  the  meetings  of  the  board,  to  collect  testimony  in  behalf  of 
the  United  States,  and  to  attend  on  all  occasions  when  the  claimant,  in  any 
case  before  the  board,  shall  take  depositions;  and  no  deposition  taken  by  or 
in  behalf  of  any  such  claimant  shall  be  read  in  evidence  in  any  case,  wheth- 
er before  the  commissioners,  or  before  the  District  or  Supreme  Court  of  the 
United  States,  unless  notice  of  the  time  and  place  of  taking  the  same  shall 
have  been  given  in  writing  to  said  agent,  or  to  the  district  attorney  of  the 
proper  district,  so  long  before  the  time  of  taking  the  deposition  as  to  enable 
him  to  be  present  at  the  time  and  place  of  taking  the  same,  and  like  notice 
shall  be  given  of  th&  time  and  place  of  taking  any  deposition  on  the  part  of 
the  United  States. 

Sec.  5.  And  be  it  further  enacted^  That  the  said  commissioners  shall  hold 
their  sessions  at  such  times  and  places  as  the  President  of  the  United  States 
shall  direct,  of  which  they  shall  give  due  and  public  notice ;  and  the  mar- 
shal of  the  district  in  which  the  board  is  sitting  shall  appoint  a  deputy, 
whose  duty  it  shall  be  to  attend  upon  the  said  board,  and  who  shall  receive 
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the  same  compensation  as  is  allowed  to  the  marshal  for  his  attendance  upon 
the  District  Court. 

Sec.  6.  And  be  it  further  enacted^  That  the  said  commissioners,  when  sit- 
ting as  a  board,  and  each  commissioner  at  his  chambers,  shall  be,  and  are, 
and  is  hereby,  authorized  to  administer  oaths,  and  to  examine  witnesses  in 
any  case  pending  before  the  commissioners,  that  all  such  testimony  shall  be 
taken  in  writing,  and  shall  be  recorded  and  preserved  in  bound  books  to  be 
provided  for  that  purpose. 

Sec.  7.  And  be  it  further  enacted^  That  the  secretary  of  the  board  shall 
be,  and  he  is  hereby,  authoiized  and  required,  on  the  application  of  the  law 
agent  or  district  attorney  of  the  United  States,  or  of  any  claimant  or  bis 
counsel,  to  issue  writs  of  subpoena  commanding  the  attendance  of  a  witness 
or  witnesses  before  the  said  board  or  any  commissioner. 

Sec.  8.  And  be  it  further  enacted^  That  each  and  every  person  claiming 
lands  in  California  by  virtue  of  any  right  or  title  derived  from  the  Spanish 
or  Mexican  government,  shall  present  the  same  to  the  said  commissioners 
when  sitting  as  a  board,  together  with  such  documentary  evidence  and  testi- 
mony of  witnesses  as  the  said  claimant  relies  upon  in  support  of  such  claims  ; 
and  it  shall  be  the  duty  of  the  commissioners,  when  the  case  is  ready  for 
hearing,  to  proceed  promptly  to  examine  the  same  upon  such  evidence,  and 
upon  the  evidence  produced  in  behalf  of  the  United  States,  and  to  decide 
upon  the  validity  of  the  said  claim,  and  within  thirty  days  after  such  decis- 
ion is  rendered  to  certify  the  same,  with  the  reasons  on  which  it  is  founded, 
to  the  district  attorney  of  the  United  States  in  and  for  the  district  in  which 
such  decision  shall  be  rendered. 

Sec.  9.  And  be  it  further  enactedy  That  in  all  cases  of  the  rejection  or 
confirmation  of  any  claim  by  the  board  of  commissioners,  it  shall  and  may 
be  lawful  for  the  claimant  or  the  district  attorney,  in  behalf  of  the  United 
States,  to  present  a  petition  to  the  District  Court  of  the  district  in  which 
ihe  land  claimed  is  situated,  praying  the  said  court  to  review  the  decision  of 
the.  said  commissioners,  and  to  decide  on  the  validity  of  such  claim ;  and 
such  petition,  if  presented  by  the  claimant,  shall  set  forth  fully  the  nature 
of  the  claim  and  the  names  of  the  original  and  present  claimants,  and  shall 
contain  a  deraignment  of  the  claimant's  title,  together  with  a  transcript  of 
ihe  report  of  the  board  of  commissioners,  and  of  the  documentary  evidence 
and  testimony  of  the  witnesses  on  which  it  was  founded  ;  and  such  petition 
if  presented  by  the  district  attorney  in  behalf  of  the  United  States,  shall  be 
accompanied  by  a  transcript  of  the  report  of  the  board  of  commissioners, 
and  of  the  papers  and  evidence  on  which  it  was  founded,  and  shall  fully  and 
distinctly  set  forth  the  grounds  on  which  the  said  olum  is  alleged  to  be  in- 
valid) a  copy  of  which  petition  if  the  same  shall  be  presented  by  a  claimant, 
shall  be  served  on  the  district  attorney  of  the  United  States,  and  if  pre- 
sented m  behalf  of  the  United  States,  shall  be  served  on  the  claimant  or  his 
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attorney ;  and  the  party  upon  whom  such  service  shall  bo  made  shall  be 
bound  to  answer  the  same  within  a  time  to  be  prescribed  by  the  judge  of  the 
District  Court ;  and  the  answer  of  the  claimant  to  such  petition  shall  set 
forth  fully  the  nature  of  the  claim,  and  the  names  of  the  onginal  and  pre- 
sent claimants,  and  shall  contain  a  deraignment  of  the  claimant's  title  ;  and 
the  answer  of  the  district  attorney  in  behalf  of  the  United  States  shall  fully 
and  distinctly  set  forth  the  grounds  on  which  the  said  claim  is  alleged  to  be 
invalid,  copicc*  of  which  auswers  shall  be  served  upon  the  adverse  party 
thirty  days  before  the  meeting  of  the  court,  and  thereupon,  at  the  first  term 
of  the  court  thereafter,  the  saiil  case  shall  stand  for  trial,  unless,  on  cause 
shown,  the  same  shall  be  continued  by  the  court. 

Sec.  10.  j4nd  6e  if/wrtA^r  enacfed,  That  the  District  Court  shall  proceed 
to  render  judgment  upon  the  pleadings  and  evidence  in  the  case,  and  upon 
such  further  evideuce  as  may  be  taken  by  order  of  the  said  court,  and  shall, 
on-  application  of  the  party  against  whom  judgment  is  rendered,  graot  an 
appeal  to  the  Supreme  Court  of  the  United  States,  on  such  security  for 
costs  in  the  District  and  Supreme  Court,  in  case  the  judgment  of  the  Dis- 
trict  Court  shall  be  affirmed,  as  the  said  court  shall  prescribe  ;  and  if  the 
court  shall  be  satisfied  that  the  party  desiring  to  appeal  is  unable  to  give  j 

such  security,  the  appeal  may  be  allowed  without  security. 

Sec.  11.  And  be  it  further  enacted^  That  the  commissioners  herein  pro- 
vided for,  and  the  District  and  Supreme  Courts,  in  deciding  on  the  validity 
of  any  claim  brought  before  them  under  the  provisions  of  this  act,  shall  be 
governed  by  the  treaty  of  Guadalupe  Hidalgo,  the  law  of  nations,  the  laws, 
usages,  and  customs  of  the  government  from  which  the  claim  is  derived,  the 
principles  of  equity,  and  the  decisions  of  the  Supreme  Court  of  the  United 
States,  so  far  as  they  are  applicable. 

Sec.  12.  And  be  it  further  enacted^  That  to  entitle  either  party  to  are- 
view  of  the  proceedings  and  decision  of  the  commissioners  hereinbefore 
provided  for,  notice  of  the  intention  of  such  party  to  file  a  petition  to  the 
District  Court  shall  be  entered  on  the  journal  or  record  of  proceedings  of 
the  commissioners  within  sixty  days  after  their  decision  on  the  claim  has 
been  made  and  notified  to  the  parties,  and  such  petition  shall  be  filed  in  the 
District  Court  within  six  months  after  such  decision  has  been  rendered. 

Sec.  13.  And  be  it  further  enacted^  That  all  lands,  the  claims  to  which 
have  been  finally  rejected  by  the  commissioners  in  manner  herein  provided, 
or  which  shall  be  finally  decided  to  be  invalid  by  the  District  or  Supreme 
Court,  and  all  lands  the  claims  to  which  shall  not  have  been  presented  to 
the  said  commissioners  within  two  years  after  the  date  of  this  act,  shall  be 
deemed,  held,  and  considered  as  part  of  the  public  domain  of  the  United 
States ;  and  for  all  claims  finally  confirmed  by  the  said  commissioners,  or 
by  the  said  District  or  Supreme  Court,  a  patent  shall  issue  to  the  claimant 
upon  his  presenting  to  the  general  land  office  an  authentic  certificate  of  such 
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« 

confirmatioD,  and  a'  plat  or  earvey  of  the  said  land,  duly  certified  and  ap. 
proved  by  the  surveyor-general  of  California,  whose  duty  it  shall  be  to  cause 
all  private  cledms  which  shall  be  finally  confirmed  to  be  accurately  surveyed, 
and  to  furnish  plats  of  the  same  ;  and  in  the  location  of  the  said  clsdms,  the 
said  surveyor-general  shall  have  the  same  power  and  authority  as  are,  con- 
ferred on  the  register  of  the  land  office  and  receiver  of  the  public  moneys  of 
Louisiana,  by  the  sixth  section  of  the  act  ^'  to  create  the  office  of  surveyor 
of  the  public  lands  for  the  State  of  Louisiana,"  approved  third  March,  one 
thousand  eight  hundred  and  thirty-one  :  Provided^  always.  That  if  the  title 
of  the  claimant  to  such  lands  shall  be  contested  by  any  other  person,  it  shall 
and  may  be  lawful  for  such  person  to  present  a  petition  to  the  district  judge 
of  the  United  States  for  the  district  in  which  the  lands  are  situated,  plainly 
and  distinctly  setting  forth  his  title  thereto,  and  praying  the  said  judge  to 
hear  and  determine  the  same,  a  copy  of  which  petition  shall  be  served  upon 
the  adverse  party  thirty  days  before  the  time  appointed  for  hearing  the 
same.  And  promded,  further^  That  it  shall  and  may  be  lawful  for  the  dis- 
trict judge  of  the  United  States,  upon  the  hearing  of  such  petition,  to  grant 
an  injunction  to  restrain  the  party  at  whose. instance  the  claim  to  the  said 
lands  has  been  confirmed,  from  suing  out  a  patent  for  the  same,  until  the 
title  thereto  shall  have  been  finally  decided,  s^  copy  of  which  order  shall  be 
transmitted  to  the  commissioner  of  the  general  land  office,  and  thereupon 
no  patent  shall  issue  until  such  decision  shall  be  made,  or  until  sufficient 
time  shall,  in  the  opinion  of  the  said  judge,  have  been  allowed  for  obtaining 
the  same  ;  and  thereafter  the  said  injunction  shall  be  dissolved. 

Sec.  14.  And  be  it  further  enacUdy  That  the  provisions  of  this  act  shall 
not  extend  to  any  town  lot,  farm  lot,  or  pasture  lot,  held  under  a  grant  from 
any  corporation  or  town  to  which  lands  may  have  been  granted  for  the  es- 
tablishment of  a  town  by  the  Spanish  or  Mexican  government,  or  the  lawful 
authorities  thereof,  nor  to  any  city,  or  town,  or  village  lot,  which  city,  town, 
or  village  existed  on  the  seventh  day  of  July,  eighteen  hundred  and  forty- 
ox  ;  but  the  claim  for  the  same  shall  be  presented  by  the  corporate  authort 
ties  of  the  said  town,  or  where  the  land  on  which  the  said  city,  town,  or  vil- 
lage was  ori^nally  granted  to  an  individual,  the  clsdm  shall  be  presented  by 
or  in  the  name  of  such  individual,  and  the  fact  of  the  existence  of  the  said 
city,  town,  or  village  on  the  said  seventh  July,  eighteen  hundred  and  forty- 
six,  being  duly  proved,  shall  be  prima  facie  evidence  of  a  grant  to  such  cor- 
poration, or  the  individual  under  whom  the  said  lot-holders  claim  ;  and  where 
any  city,  town,  or  village  shall  be  in  existence  at  the  time  of  passing  this 
act,  the  claim  for  the  land  embraced  within  the  limits  of  the  same  may  be 
made  by  the  corporate  authority  of  the  said  city,  town,  or  village. 

Sbc.  15.  And  be  U  further  enacted,  That  the  final  decrees  rendered  by 
the  said  commissioners,  or  by  the  District  or  Supreme  Court  of  the  United 
States,  or  any  patent  to  be  issued  under  this  act,  shall  be  conclusive  between 
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the  United  States  and  the  said  claimants  only,  and  shall  not  affect  the  inter- 
ests of  third  persons. 

Sec.  16.  And  be  UfuHher  enacted^  That  it  shall  be  the  duty  of  the  com- 
missioners herein  provided  for  to  ascertwn  and  report  to  the  Secretary  of 
the  Interi(Hr  the  tenure  by  which  the  mission  lands  are  held,  and  those  held 
by  civilized  Indians,  and  those  who  are  engaged  in  agriculture  or  labor  of 
any  kind,  and  also  those  which  are  occupied  and  cultivated  by  Pueblos  or 
Rancheros  Indians. 

Sbc.  17.  And  It  it  further  enaetedy  That  each  comnusanoner  appointed 
under  this  act  shall  be  allowed  and  pdd  at  the  rate  of  six  thousand  dollars 
per  annum ;  that  the  secretary  of  the  commissioners  shall  be  allowed  and 
paid  at  the  rate  of  four  thousand  dollars  per  aimum  ;  and  the  clerks  herein 
provided  for  shall  be  allowed  and  paid  at  the  rate  of  one  thousand  five  hun- 
dred dollars  per  annum  ;  the  aforesaid  salaries  to  commence  from  the  day 
of  the  notification  by  the  commissioners  of  the  first  meeting  of  the  board. 

Sec.  18.  And  be  it  further  enacted^  That  the  secretary  of  the  board 
shall  receive  no  fee  except  for  furnishing  certified  copies  of  any  paper  or 
record,  and  for  issuing  writs  of  subpoena.  For  furmslung  certified  copies  of 
any  paper  or  record,  he  shall  receive  twenty  cents  for  every  hundred  word?, 
and  for  issuing  writs  of  subpoena,  fifty  cents  for  each  witness ;  which  fees 
shall  be  equally  divided  between  the  said  secretary  and  the  assistant  clerk. 

Approvbp,  March  8, 1861. 


THE  COMMON  LAW 

IN  RELATION  TO  HINia  AND  HINBRALS. 


CHAPTER    I. 


on  BOYAL  MDTBS. 


According  to  the  law  of  England,  the  only  mines  which  are  termed  royal, 
and  which  are  the  exclusive  property  of  the  crown,  are  mines  of  silver  and 
gold,  (a)  And  this  property  is  so  peculiarly  a  branch  of  the  royal  prerog- 
ative, that  it  has  been  said,  that  though  the  King  grant  lands  in  which  mines 
are,  and  all  mines  in  them,  yet  royal  mines  will  not  pass  by  so  general  a 
description.  (6) 

This  prerogative  is  stated  to  have  originated  in  the  King's  right  of  coinage, 
in  order  to  supply  him  with  materials,  (e)    It  may  be  observed,  however, 

(a(  2  Intt.  577.  (6)  Plowd.  ZZ%,  (c)  1  Black.  Comm.  294. 
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that  the  right  of  coinage  in  the  earlier  periods  of  European  society  was  not 
always  exclusively  exercised  by  the  crown,  that  the  same  reason  might  apply 
to  other  metals,  as  copper  and  tin,  and  that  in  those  rude  times,  the  prerog- 
ative was  perhaps  as  likely  to  have  its  origin  in  the  circumstance  of  those 
rare  and  beautiful  metals  having  always  been  among  the  most  cherished  objects 
of  ambition,  and  which  were,  therefore,  appropriated  to  the  use  of  the  crown, 
like  the  diamonds  of  India,  in  order  to  sustain  the  splendour  and  dignity  of 
its  rank.(l) 

Whatever  reason  may  be  assigned  for  this  right  of  the  crown,  and  of 
whatever  value  that  right  may  be,  it  has  beei^ong  decided,  not  only  that  all 
mines  of  gold  and  silver  within  the  realm,  though  in  the  lands  of  subjects, 
belong  exclusively  to  the  crown  by  prerogative,  but  that  this  right  is  also 
accompanied  with  full  liberty  to  dig  and  carry  away  the  ores,  and  with  all 
other  such  incidents  thereto  as  are  necessary  to  be  used  for  getting 
them,  (a) 

This  right  of  entry  is  disputed  by  Lord  Hardwicke  in  a  case  where  there 
was  a  grant  from,  the  crown,  of  lands  with  a  reservation  of  all  royal  mines, 
but  not  of  a  right  of  entry.  The  Lord  Chancellor  said  he  was  of  opinion 
that  there  was  by  the  terms  of  the  grant  no  such  power  in  the  crown,  and 
that  by  the  royal  prerogative  of  mines,  the  crown  had  even  no  such 
power ;  for  it  would  be  very  prejudicial  if  the  crown  could  enter  into  a 
subject's  lands,  or  grant  a  license  to  work  the  mines ;  but  that  when  they 
were  once  opened,  it  could  restrain  the  owner  of  the  soil  from  working  them, 
and  could  either  work  them  itself,  or  grant  a  license  for  others  to  work 
them.  (J) 

This  doctrine  was,  however,  declared  by  Sir  W.  Grant,  M.  R.,  (c)  to  be 
liable  to  considerable  doubt,  as  being  inconsistent  'Vfith  the  resolutions  of  the 
judges  in  the  case  just  cited  from  Plowden.  It  may,  therefore,  be  assumed 
that  the  latter  case  which  wa^  solemnly  decided  by  all  the  twelve  judges, 
has  never  been  overruled ;  and  Lord  Hardwicke's  case  was  decided  also 
upon  other  grounds — viz.,  upon  there  not  being  a  suflBicient  probability  of 
there  being  royal  mines  at  all,  to  disturb  the  possession  of  a  purchaser,  (ei) 

(a)  The  Qaeen  and  Earl  of  Nortbumberiand,  Plowd.,  310.  S36. 

(6)  Lyddal  v.  Weston,  2  Atk.  20.  (c)  Seaman  ».  Vaadrcy,  16  Ves.  398. 

{d)  See  chap.  xii. 

(1)  Moch  more  eingalar  reasons  however,  for  the  right  of  property  are  given  in  Flowdcn's 
reports ;  we  are  there  told  that  this  right  was  considered  by  the  Solicitor  General  of  that  day  to 
exist  in  respect  of  the  excellency  of  the  thing,  that  the  common  law  appropriated  every  thing  to 
the  persons  whom  it  best  suits,  as  common  and  trival  things  to  the  common  people,  and  becaose 
gold  and  silver  vf^e  most  excellent  thmgs,  the  law  had  appointed  them,  to  the  person  who  if 
most  excellent,  and  that  was  the  king.  And,  finally  we  are  entertained  by  Plowden  himself 
with  an  alchemical  theory  on  the  origin  and  transmotation  of  aU  metals,  which  waa  no  doubt 
designed  to  throw  light  upon  the  sabject,  but  which,  it  most  be  admitted,  leaves  the  law  of  the 
case  in  the  same  condition,  however  much  that  of  the  metals  may  have  been  changed.  Plowd. 
338.  9. 
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It  seems  formerly  to  hare  been  a  matter  of  considerable  (Uspute,  as  to 
what  constituted  a  royal  mine.  By  some  it  was  considered  to  be  a  principle 
of  common  law,  that,  if  any  gold  or  silver  was  found  in  metals  of  a  baser 
nature,  that  was  sufficient  to  bring  the  mine  within  the  definition  of  a  royal 
mine  ;  while  by  others,  a  mine  was  not  to  be  deemed  royaI,.unless  the  quantity 
of  gold  or  silver  exceed  in  value  that  of  the  other  metal  with  which  it  was 
mixed.  The  latter  opinion  was  adopted  by  three  of  the  judges,  viz.,  Harper, 
Southcot,  and  Weston,  in  the  case  of  the  Queen  and  the  Earl  of  Northum- 
berland, (a)  although  they  agree  in  thinking  that  as  the  defendant,  in  this 
case,  had  confessed  the  production  of  some  royal  ore,  he  was  concluded  by 
bis  not  having  proceeded  to  show  the  relative  difference  of  value,  and  that 
the  mine  must  therefore  be  presumed  to  be  royal.  But  all  the  other  nine 
judges  were  of  opinion  that  the  existence  of  any  portion  of  silver  or  gold 
was  sufficient  to  constitute  a  royal  mine.  Plowden  himself  contends,  that  if 
the  royal  metals  should  bear  the  expense  of  extraction  the  whole  should 
belong  to  the  Crown,  and  if  otherwise,  to  the  owners  of  the  base  metals. 
This  decision  occurred  in  the  time  of  Queen  Elizabeth,  when  the  prerogative 
of  the  Crown  was  perhaps  at  its  greatest  height,  and  the  opinion  of  the  nine 
judges  does  not  appear  to  have  gained  the  acquiescence  of  more  recent 
lawyers.  In  1640,  the  opinion  of  fifteen  leading  counsel,  amongst  whom 
are  the  names  of  Glanvil,  Herbert,  Orimston,  and  Maynard,  was  taken  upon 
the  subject.  These  gentlemen  were  all  of  opimon,  that,  although  the  gold 
or  silver  contained  in  the  base  metal  of  a  mine  in  the  lands  of  a  subject,  be 
of  less  value  than  the  base  metal,  yet  if  the  gold  or  silver  countervail  the 
charge  of  refining  it,  or  be  of  more  worth  than  the  base  metal  spent  in  refin- 
ing it,  this  is  a  mine  royal,  and  as  well  the  base  metal  as  the  gold  and  silver 
in  it  belong  to  the  prerogative  of  the  Crown.  (J>)  It  may  be  inferred,  firom 
this  opinion,  that  if  the  gold  or  silver  did  not  repay  the  charges  of  separation, 
those  metals  were  not  considered  as  belon^g  to  the  Crown.  But  it  would 
appear,  that  if  the  royal  metals  had  been  found  in  a  pure  state  and  unmixed 
with  ores  of  any  baser  metal,  or  if  the  mixture  had  been  merely  mechanical 
and  not  chemical,  and  the  precious  metals  could  hav^been  extracted  without 
necessarily  submitting  the  whole  mass  to  the  ordinary  smelting  process  used 
in  the  reduction  of  the  inferior  metals,  the  mine  would  have  been  considered  a 
royal  mine  without  reference  to  the  cost  of  either  production  or  separation. 
Silver  mines  are  frequently  mentioned  as  existing  in  England,  but  it  is  very 
questionable  whether  gold  or  silver  have  ever  been  found  in  a  pure  state  in 
England,  though  small  pieces  have  sometimes  been  discovered  in  Scot- 
land (e)  and  in  Ireland.  And  the  silver  said  to  have  been  produced  in 
England  was  most  probably  extracted  from  lead,  as  at  present,  (d) 

(a)  Plowd.  336.  (6)  Heion'a  Accoant  of  MinM,  p.  21. 

(e)  Camd.  Britt,  915,  923.    Boyle  on  Ores,  182.    Martini  Scotland,  389. 
[d)  Pryce'9  MUneralogia  Coroobicnsis,  59.    Heton'a  Acooaot  of  Mines,  2,  5. 
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In  the  time  of  Qaeen  Elizabeth,  a  Bocietj  was  eatablished  on  the  part  of 
the  Crown  for  the  management  of  royal  mines,  most  probable  in  consequence 
of  the  decision  reported  bj  Plowden.  Seyeral  rules  were  framed  for  its 
guidance,  particularly  in  1670.  The  opinion  of  the  fifteen  counsel  before 
mentioned,  seems  to  have  been  generally  adopted,  (a)  Bat  considerable 
difference  of  opinion  still  prevailed  in  many  instances  with  respect  to  the  ac- 
tual fact  of  the  royal  metals  bearing  the  charges  of  refinement.  The  royal 
refiners  and  assayers  became  either  less  skilful  or  dishonest.  At  length, 
the  great  case  of  Sir  Carbery  Price  occurred.  (6)  This  case  produced  re- 
peated trials  at  bar,  and  at  nisi  prius,  and  occasioned  yery  considerble  ex« 
citement  in  almost  all  parts  of  the  kingdom.  Sir  C.  Price  succeeded  at 
last  in  effectually  precluding  the  claims  of  the  Crown,  but  the  spirit  of  min- 
ing adventure  threatened  to  become  extinct  from  the  vexatious  and  uncer- 
tain state  of  the  law.  The  right  of  entry  in  search  of  royal  mines  was  op- 
pres^ve  in  the  extreme,  for  no  damages  were  paid,  and  any  mine  which 
might  have  been  discovered  at  great  expense,  and  after  infinite  labour, 
seemed  liable  to  be  claimed  as  a  royal  mine.  Valuable  mines  were  conceal- 
ed, and  there  was  universal  distrust.  Such  a  state  of  things  called  loudly 
for  a  legislative  remedy,  (<?) 

This  remedy  was  at  last  afforded.  An  act  was  passed,  declaring  that  no 
mine  of  tin,  copper,  iron  or  lead,  should  thereafter  be  taken  to  be  a  royal 
mine,  although  gold  or  silver  might  be  extnicted  out  of  the  same,  (d) 

This  provision  was  considered  insufficient,  and  another  statute  was  soon 
afterwards  passed,  (g)  entitled  '^  An  Act  to  prevent  Disputes  and  Contro- 
versies concernmg  Royal  Mines,"  in  which  is  recited  the  first  act,  and  that 
many  doubts  and  questions  had  arisen  upon  the  said  statute  whereby|  great 
suits  and  troubles  had  arisen  to  many  owners  and  proprietors  of  such  mines. 

It  was  then  enacted,  that  all  owners  or  proprietors  of  any  mines  in  Eng- 
land or  Wales,  wherein  any  ore  was  then,  or  thereafter  should  be  discovered 
or  wrought,  and  in  which  there  was  copper,  tin,  iron,  or  lead,  should  hold 
and  enjoy  the  same  mines  and  ore,  and  dig  and  work  the  same,  notwithstand*' 
ing  that  such  mines  or  ore  should  be  pretended  or  claimed  to  be  royal  mines, 
any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. 

The  third  section,  however,  gives  the  Crown,  or  any  persons  claiming 
royal  mines  under  it,  the  right  to  purchase  the  ore  of  any  such  mines  (other 
than  tin  ore  in  the  counties  of  Devon  and  Cornwall)  upon  payment,  within 
thirty  days  after  the  ore  is  raised  and  laid  upon  the  banks  of  the  said  mines, 
anfl  before  its  removal  thence,  but  after  being  washed  and  made  merchant' 
abhy  of  the  following  sums  and  at  the  following  rates  : — ^For  ore  in  which  is 
copper,  iB16  per  ton ;  for  ore  in  which  is  tin,  forty  shillings  per  ton ;  for 

(a)  See  Sir  John  Pettus'  Fodlne  Begales. 

(6)  See  Sir  Hompbrey  Mackworth's  Mine  Adventure  Expedient,  p.  13. 

(r)  Heton,  27.  (</)  1  Will,  and  Mary,  c.  30.  («)  5  Will*  and  Mary,  c.  6. 
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ore  in  which  is  irony  forty  shillings  per  ton  ;  for  ore  in  which  is  lead,  £9  per 
ton  ;  and  in  default  of  payment  it  is  declared  to  be  lawful  for  the  owners  or 
proprietors  to  sell  the  said  ore  for  their  own  use. 

It  is  provided  by  the  fourth  section  that  nothing  in  the  act  should  alter 
or  make  void  the  charters  granted  to  the  tinners  of  Devon  and  Cornwall,  or 
any  of  their  liberties,  privileges  or  franchises,  or  the  laws,  customs,  or  con- 
stitutions of  the  stannaries  of  Devon  and  Cornwall,  (a) 

It  should  be  observed,  in  the  first  place,  that  the  right  of  the  Crown,  to 
all  mines  of  gold  and  silver,  in  which  the  ores  of  those  metals  are  found,  in 
connection  with  any  other  substances  than  copper,  tin,  iron,  or  lead,  remains 
unaffected  by  these  statutes,  and  that  the  presence  of  any  of  the  four  metals 
just  mentioned  would  seem  to  be  sufficient  to  protect  the  ore  against  the 
claims  of  the  Crown. 

The  right  of  pre-emption,  reserved  to  the  Crown,  and  the  persons  clsdming 
under  it,  is  limited  to  copper,  iron,  and  lead,  and  to  tin  found  in  any  other 
places  than  in  the  counties  of  Devon  and  Cornwall. 

It  might  be  contended  that  this  right  should  extend  equally  to  those  met- 
als specified  in  the  act  which  contain  no  silver  or  gold  at  all,  as  to  those 
which  do  actually  contain  them.  But  this  construction  must  be  considered 
to  be  excluded  by  the  preamble  and  purpose  of  the  act.  Ores  unmixed 
with  any  portion  of  gold  or  silver*  were  undoubtedly  the  property  of  the 
subject  before,  and  as  the.  statute  was  not  intended  to  apply  to  those,  the 
right  of  pre-emption  cannot  be  held  to  extend  to  any  ores  but  those  which 
the  Crown  might  have  pretended  to  claim. 

This  act  seems  to  have  given  the  most  universal  satisfaction  to  all  mining 
adventurers,  and  the  society  for  the  royal  mines  appears  to  have  been  effect- 
ually broken  up  by  its  salutary  operation. 

It  is  stated  by  Sir  W.  Blackstone,  that  the  Crown  pays  no  more  for  the 
royal  metal  than  the  value  of  the  base  metal  in  which  it  is  supposed  to 
be.  (6)  This  might  certainly  be  quite  true  at  the  time  when  the  statute  was 
passed.  But  the  value  of  all  the  metals  mentioned  in  the  act  has  since 
often  and  materially  varied.  At  present,  the  price  of  almost  all  iron  ores  is 
under  the  sum  fixed  for  the  pre-emption— -£2  per  ton.  But  it  is  qmte  pos- 
sible for  very  rich  and  peculiar  ores,  like  the  red  haematite,  to  reach  a  price 
considerably  above  the  rate  of  pre  emption.  The  price  of  copper  ore  is  also 
usually  under  the  sum  fixed  by  the  act — JB16  per  ton ;  but  the  value  of 
some  copper  ores  now  found  in  this  country  is  much  above  that  sum.  In 
general,  the  sum  fixed  for  tin  ore  would  "he  greatly  inadequate.  It  follows, 
therefore,  that  if  it  could  be  proved  that  any  of  the  ores  just  mentioned 
contained  any  portion  of  gold  or  silver,  the  Crown  would  have  the  right  of 
pre-emption  at  a  price  which  might  still  seriously  affect  the  interests  of  the 
producer. 

(a)  See  chap.  x.  (6)  1  Black.  Comm.  295. 
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Neither  of  the  royal  metals,  however,  are  usually  found  in  this  country 
in  union  with  any  other  metals  but  lead,  though  silver  has  been  found  in 
Huel  Alfred,  in  Gwinear,  Cornwall,  in  green  corbonate  of  copper,  and  in 
Huel  Ann,  in  Phillack,  Cornwall,  with  arsenical  pyrites.  And  it  ma,y  be 
considered,  that,  on  this  account,  no  fear  need  be  apprehended  of  the  Crown 
being  enabled  to  exercise  its  right, 

There  is  a  considerable  quantity  of  silver  extracted  from  lead  ores :  and 
the  rate  of  pre-emption  has  been  reused  by  a  recent  statute,  (a)  by  which, 
after  reciting  that  in  consequence  of  the  lapse  of  time  and  change  of  cir- 
cumstances, the  former  rate  had  been  inadequate  to  the  increased  expense 
of  raising  lead,  it  is  enacted  that  the  rate  shall  thenceforth  be  <£25  per  ton. 
Since  the  passing  of  this  act,  the  price  of  unsmclted  lead  has  never  been 
beyond  the  sum  of  X15  per  ton,  and  even  during  the  late  war  when  the 
value  of  lead,  like  that  of  other  metals,  was  extraordinarily  high,  it  never 
reached  the  sum  of  £23  per  ton.  About  the  year  1807,  the  price  closely 
approached  to  that  sum,  but  it  is  now  considerably  reduced.  Lead  adven- 
turers have,  therefore,  at  present,  nothing  to  apprehend  from  the  right  of 
pre-emption.  But  the  subject  cannot  be  dismissed  without  the  observation, 
that  the  rate  of  pre-emption  over  all  the  metals  ought  to  have  been  perma- 
nently fixed  by  reference  to  the  market  price  of  the  day. 


CHAPTER    II. 

ON  THE  RIGHT  TO  WORK  MINES. 

A  person  may  have  an  undisputed  right  of  property  in  mines,  and  may 
yet  have  no  power  to  avail  himself  of  that  right ;  and  ag£dn,  a  person  may 
have  a  distinct  right  of  possession  in  mines,  as  part  of  his  tenement,  without 
being  entitled  to  exert  any  act  of  ownership  over  them. 

Such,  is  the  condition  of  the  lord  and  tenant,  in  the  absence  of  special 
custom,  with  respect  to  mines  in  copyhold  and  customary  lands.  (6)  And 
there  are  other  persons  who,  from  the  limited  nature  of  their  interests,  or 
the  peculiar  quality  of  their  estates,  are  subject  to  similar  incapacities,  and 
are  not  permitted  to  despoil  the  inheritance  by  working  mines. 

It  is  unnecessary  to  say  that  when  mines  form  part  of  the  whole  unsever- 
ed  inheritance,  an  owner  in  fee  simple  possesses,  in  all  freehold  lands,  an 
unrestricted  right^to  work  the  mines  in  his  estate. 

It  is  equally  clear,  that  all  owners  in  fee  whose  title  to  mines  depends 
upon  emtamj  against  the  presumption  of  law,  will  be  entitled  to  the  right  to 

(o)  66  Cteo,  HI.  c.  184.  (6)  Sec  chap.  ii. 
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work  thorn,  as  the  lord  against  the  tenant,  or  the  copyholder  or  commoner 
against  the  lord.  For  the  right  has  been  gained  or  preserved  by  the  custom 
founded  upon  such  acts  of  ownership.  The  right  to  work  does  not,  in  this 
instance,  depend  upon  the  right  of  property.  The  latter  right  is  established 
by  the  former. 

It  has  also  been  seen  (a)  that  the  lord  is  presumptively  entitled  to  work 
mines  in  the  commons  and  wastes  of  the  manor,  and  that  the  Crown  is  sup- 
posed to  have  the  right  to"enter  the  lands  of  a  subject  to  search  for  and  work 
mines  of  gold  and  silver.  (() 

It  remains,  however,  to  be  seen,  in  what  cases  the  owner  of  mines  is  enti- 
tled to  work  them  without  the  concurrence  of  the  owner  of  the  surface,  when 
the  property  in  mines  forms  a  distinct  inheritance  and  possession. 

It  has  been  expressly  decided,  in  a  case  of  some  importance,  first,  that 
the  right  to  enter  and  work  mines  is  necessarily  incident  to  a  grant  of  mines, 
without  any  express  authority  for  that  purpose ;  and  secondly,  that  this  pow- 
er cannot  be  restrained  by  a  special  power  given  in  the  affirmative^  which 
may  authorise  more  acts  than  would  be  implied  by  law,  but  which  will  in  no 
wise  exclude  the  full  operation  of  law.  (c) 

In  that  case,  Sir  Thomas  Danby,  a  former  owner  of  the  demesne  lands  of 
a  manor,  had  enfeoffed  the  Earl  of  Sussex  of  several  closes,  except  and  re- 
serving unto  himself  and  his  heirs  all  the  coals  in  the  lands  and  premises,  to- 
gether toiih  free  liberty  for  Sir  Thomas  and  his  heirs  at  all  times  thereafter 
during  the  time  that  the  said  Sir  Thomas  and  his  heirs  shovld  continue  the 
aumers  and  proprietors  of  the  demesne  lands  of  Famletfy  to  dig  pits,  or  other- 
wise to  sough  and  get  coals  in  the  said  lands  and  premises,  and  to  sell  and 
carry  away  the  same  with  carts  and  carriages,  or  otherwise  to  dispose  of  the 
same  coals  at  his  and  their  wills  and  pleasures,  making  reasonable  satisfaction 
for  damages. — Afterwards  the  manor  and  demesne  lands  of  Famley  wer^ 
sold  by  the  Danby  family  to  the  defendant.     An  action  of  trespass  was 
brought  by  the  plaintiff  who  was  then  owner  of  the  lands  in  question,  against 
the  defendant,  for  entering  and  working  for  coal.     On  demurrer,  it  was  argu- 
ed for  the  plaintiff,  that  the  heirs  of  Sir  Thomas  Danby  having  ceased  to  be 
owners  and  proprietors  of  the  demesne  lands  of  Famley,  the  defendant  had 
no  right  to  enter  and  dig  pits.     It  was  admitted,  that  if  there  had  been  a  gen- 
ral  exception  of  the  coal  to  the  feoffor  and  his  heirs,  the  law  would  imply  a 
right  to  get  it  coextensive  with  the  reservation  ;  but  it  was  contended,  that 
the  express  liberty  to  take  the  coal  limited  the  duration  of  the  privilege  by 
mutual  consent  and  contract.     Bayley,  J.,  in  delivering  the  judgment  of  the 
court,  took  an  elaborate  view  of  the  subject,  and  said,  that  an  exception  was 
cUstinguished  from  a  reservation  by  its  being  part  of  the  thing  granted,  and 
in  existence  at  the  time  of  the  grant,  that  it  was  always  taken  most  stron^J 

(a)  Chap.  ii.  (6)  Cliap.  in- 

(c)  Earl  of  Cardigan  v,  Armitage,  S  Bam.  &  Cresa.  197.    3  D.  Al  R.  414. 
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against  the  feoffor  or  grantor,  and  that  when  any  thing  is  excepted,  all  flungs 
that  depend  upon  it,  and  are  neoessary  for  obtaining  it  are  excepted  also.^tf) 
The  coals  were  part  of  the  thing  granted,  and  in  esse  at  the  time.  The  cott- 
seqnence,  therefore,  was,  that  Hxe  property  in  the  coals  was  never  oat  of  Sir 
Thomas  Danby  the  feoffor,  and  would  have  remained  in  him  and  his  heirs  as 
before,  without  words  of  inheritance  in  the  exception,  and  a  right,  as  incident, 
to  get  the  coals,  and  do  all  things  necessary  for  the  obtaining  of  them,  would 
have  been  excepted  also.  The  express  liberty  was  introduced  by  the  words 
'^  together  with,"  as  if  the  intention  were  to  increase  what  had  preceded,  not 
to  diminish ;  and  he  took  it  to  be  a  general  rule,  that  words  tending  to  en^ 
large  should  not,  unless  the  intention  was  very  plain,  be  taken  to  restrain.(() 
It  might  be  taken  as  clear,  that  an  express  liberty  did  not  always  control 
what  would  otherwise  exist,  especially  if  the  express  liberty  went  beyond 
what  would  be  implied.  To  give  it  a  controlling  power,  the  intention  that  it 
should  have  that  effect  must  be  very  plain,  (c) — ^The  special  power  had  its 
necessary  use,  for  it  went  beyond  the  incidental  power  which -the  law  would 
imply.  The  incidental  power  would  warrant  nothing  beyond  what  was  strict- 
ly necessary  for  the  convenient  working  of  the  coals ;  it  would  allow  no  use 
of  the  surface  ;  no  deposit  upon  it  to  a  greater  extent  or  for  a  longer  duration 
than  idiould  be  necessary ;  no  attendance  upon  the  land  of  unnecessary  per- 
sons. The  express  power  gave  great  latitude  m  these  respects.  It  had 
therefore  its  necessary  use,  though  it  worked  nothing  in  restraint  of  the  inci^ 
dental  right  which  Sir  T.  D.  and  his  heirs  would  otherwise  have  had. 

It  would  appear,  therefore,  that  though  a  grant  or  exception  may  be  coth 
trolled  by  express  words  of  restriction  or  limitation,  yet,  if  not  so  controlled, 
the  grantor  will  have  all  the  powers  which  are  by  law  considered  to  be  inci- 
dent to  such  a  grant  for  the  fuU  and  necessary  enjoyment  of  it.  Any  spe- 
cial power,  as  b  the  above  case,  will  be  limited  in  its  duration  and  consequen- 
ces, by  the  particular  expressions  which  confer  it. 

The  nature  and  extent  of  these  implied  powers,  and  of  others  arising  from 
express  stipulation,  will  be  noticed  in  a  subsequent  part  of  the  treatise,  (d) 

It  is  soarcely  necessary  to  observe  that  the  above  remarks  can  have  no  ap- 
plication to  nunes  in  copyhold  lands,  which  are  not  absolutely  vested  in  the 
grantor.  The  lord  may  grant  the  property  in  mines,  but  he  cannot  grant 
what  he  may  not  himself  possess-^the  right  of  entry  to  work  them.  It  may 
sometimes  happen,  however,  that  the  lord  may  have  made  a  grant  in  fee  of 
the  minerals  in  copyhold  lands  not  subject  to  any  special  custom,  to  third  pe^ 
sons,  and  then  enfranchises  the  lands,  without  excepting  the  nunerals.-— It 
might  be  contended  that  the  mines,  as  in  other  freehold  lands,  formed  a  dis- 
tinct inheritance,  and  that  the  grantees  had  then  a  ri^t  to  the  possessioii  of 
tfa^  property.    But  it  is  presumed,  the  grantees  would  not  be  in  tbe  litaa- 

(•)  Sbepp.  Touch.  IS,  lea  (6)  Wiator  v.  LovedMi,  Lord  Baym.  SS7. 

(c)  Stokeloy  v.  BoUer,  Hpbart,  ISS,  ud  ioe  $  ^af.  lOi  aad  Dy.  19.       («0  9s*  cbs^  <^* 
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tion  of  parties  obunung  the  foil  benefit  of  an  mureetrieted  grant,  inasmach 
as  at  the  time  of  their  grant  no  right  of  entry  conld  poenbly  be  passed  from 
the  grantor,  and  no  reservation  had  been  made  in  the  deed  of  enfranchisement, 
whioh  might  enure  for  the  benefit  of  the  grantor*  The  consequence  would 
appear  to  be,  that  the  mines  would  be  severed  from  the  demesnes  of  the  ma- 
nor, and  would  form  a  separate  mheritance  as  freeholds  generally,  but  that 
they  would  remain  as  inaccessible  to  the  proprietor  as  before  the  act  of  en* 
firanchisement.  But  if  the  grant  of  the  mmerals  were  made  for  a  limited 
period,  the  owner  of  lands  would,  in  such  cases,  of  course  be  entitled  to  them 
after  the  expiration  of  that  period,  (a) 

When  tiie  snnes  are  excepted  in  the  deed  of  enfranchisement,  full  poweis 
to  enter  and  work  should  be  given ;.  for  otherwise  it  might  be  doubted  whethei 
the  lord  or  his  grantee  would  be  in  any  better  condition  with  respect  to  the 
mines  than  beforct  The  exception  merely  operates  upon  what  he  is  already 
possessed  of.  lUa  pars  quam  retinet  semper  cum  eo  est  et  semper  fuit.  (b) 
But  it  can  confer  nothing  more,  except  what  may  be  presumed  to  have  been 
intended  by  the  nature  of  the  contract  The  exception  cannot  itself  form 
a  reservation.  The  exception  is  always  part  of  the  thing  granted,  and  in 
eastence  at  the  time  of  the  grant.  A  reservation,  on  the  other  hand,  is  al- 
ways of  a  thing  not  in  existence,  but  newly  created,  and  arising  out  of  the 
Bubject  of  grant,  (e)  The  nunes  may  be  excepted,  but  the  right  to  work 
Ihem  should,  in  such  cases,  be  also  reserved.  The  owner  of  the  land  grants 
nothmg  to  which  a  legal  presumption  can  attach.  But  the  reservation  of  a 
right  to  work  will  operate,  by  way  of  contract,  as  the  grant  of  a  new  incor- 
poreal hereditament  in  favour  of  the  lord. 

We  are  now  to  discuss  the  rights  of  those  possessed  of  more  limited  inte^ 
ests,  and  we  may  first  consider  the  privileges  of  projanetors,  when  the  mines 
form  an  unsevered  portion  of  the  general  inheritance. 

Most  of  the  dififerent  estates  which  may  subsist  in  a  fee  ample  can  only 
be  created  by  some  of  the  common  assurances  recognized  by  law.  It  is  not 
unusual  to  insert,  in  instruments  of  this  description,  distinct  powers  or  res- 
ervations with  respect  to  the  working  of  nunes.  These  powers,  however,  will 
be  reserved  for  future  consideration,  and  we  shall  at  present  confine  onr 
attention  to  the  interests  of  those  claiming  dther  by  act  of  law,  or  under 
instruments  which  contm  no  special  clauses  or  directions  with  respect  to 
mines. 

It  may,  in  the  first  place,  be  generally  premised,  that  it  is  an  act  of 
waste  to  work  mines  or  quarries,  (d) 

(a)  Townley  r,  Gibson,  2  T,  B,  701. 

(ft)  Co.    Litt  47  a.    Brooke's  Abr.  tide  Beservation,  pi.  46. 

(c)  Sfaepp.  ToodL  80.  Fancy  r.  Seott.  2  Man.  and  Ry.  8SS.  Doe.  dem,' Dooglss  v- 
Lock,  1  Ad.  and  EIL  744. 

(cO  Co.  Lit  58  b,  54  b.  Moyle  v.  Moyle,  Ow.  66.  Nowell  v.  Denning,  2  RoL  Abr.  SH. 
Manwoji^'s  case,  Moors,  10^.    Astry  v.  BaUard,  2  Mod.  19S. 
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A  tenslnt  in  tidl  has,  like  a  tenant  in  fee  simple,  an  estate  61  inheritance 
in  the  lands  limited  to  him,  bat  his  estate  most  descend  in  the  particolar 
line  marked  out  for  its  devolution.  Notwithstanding  this  limited  mode  of 
descent,  an  estate  m  tail  has  certain  incidents  annexed  to  it  which  cannot 
be  restrained  by  any  condition,  and  amongst  others,  is  the  powet  of  the 
tenant  to  commit  waste.  A  tenant  in  tail,  therefore,  may  fell  timber,  pnll 
down  houses,  and  open  and  work  mines.  But  the  waste  or  the  act  of  seve* 
ranee  from  the  inheritance  must  be  committed  in  his  own  lifetime,  for  the 
heir  will  be  entitled  to  the  remainder  as  part  of  the  fee.  (a) 

The  Court  of  Chancery  will  never  restrain  a  tenant  in  tsdl  from  commit* 
ting  waste.  (5) 

A  tenant  in  tail  after  possibility  of  issue  extinct,  has  only  an  estate  for 
life  in  the  lands.  This  estate  has,  however,  been  derived  from  an  estate 
in  fee  tail ;  on  this  account,  he  possesses  more  than  the  ordinaiy  powers  of 
the  tenant  for  life,  and  having  once  had  the  power  of  committing  waste,  he  is 
etill  dispunishable  for  waste,  because  he  continues  in  the  seisin  by  virtue  of 
the  livery  upon  the  estate  tail,  (o) 

But  sdthough  a  tenant  in  tail  after  possibility  of  issue  extinct  has  the 
power  to  commit  waste,  by  the  common  law,  yet  he  cannot  comnut  wanton 
or  malicious  waste,  in  which  he  will  be  restrained  by  the  Court  of  Chancery 
in  analogy  to  the  rule  to  be  presently  noticed  with  respect  to  a  tenant  for 
life  without  impeachment  of  waste.  (tT) 

The  privileges  of  a  tenant  in  tul  after  possibility  of  issue  extinct  are  per- 
fional,  and  arise  from  the  privity  of  estate.  His  grantee,  therefore,  will  be 
a  mere  tenant  for  life,  (e) 

A  tenant  for  life,  without  being  authorised,  cannot  commit  waste.  But 
he  will  be  entitled  to  take  the  minerals  upon  his  lands  for  the  purposes  of 
husbandry  and  repairs.  One  of  the  incidents  to  his  estate  is  his  right  to 
egtavers.  (/)  This  word  has  been  generally  defined  to  mean  an  allowance 
of  necessary  wood ;  but  there  seems  reason  to  contend  that  the  original 
wood,  estoffe^  whence  comes  the  English  word  stuff,  might  comprise  all  that 
was  necessary  for  the  cultivation  and  repairs  of  the  estate  generally.  The 
statute  of  Westminster,  2.  c.  25,  gives  an  assize  of  novel  disseirin  de  Mtave- 
riU  boBciy  which  would  seem  to  show  that  the  word  was  not  used  in  necessa- 
ry connection  with  wood.  At  any  rate,  there  can  be  no  doubt  that  a  tenant 
for  life  may,  in  all  cases,  dig  for  gravel,  lime,  clay,  earthy  stone,  or  cdmilar 
mmerals  for  the  repair  of  buildings  and  the  manuring  of  the  land.  (^)    It 

(d)  11  Rep.  60  a.    Plowd.  259.    Hard.  R.  96, 

(6)  Forrester's  Rep.  16.    Glenorehy  v.  Bosville,  Cas.  Temp.  Talb.  16. 
(c)  Co.  Litt.  27  b.    2  Inst  302.    1  Roll.  Rep.  184. 

{d)  Abraham  v.  Babb,  2  Freeman,  63,    Anon.  2  .Freem.  278.    Lewis  Bowles*  ease,  11  Rep. 
83  a.    Cook  v.  Winford,  Abr.  Eq.  221.    WilliamB  v.  Williams,  13  Fast,  209. 

(e)  Co.  Litt.  28  a.    Aprice'a  case,  8  Leon.  £41.  (/)  Co.  Litt.  41.  b. 
(g)  Co.  Litt,  68  b,  54.  b,    Moyle  v.  Moyle,  Owen,  67.  Roll.  Abr.  816. 
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10  0aid,  that  if  %  leasee  of  land  witili  minee  of  coals,  iron,  and  stones  digs  of 
tbe  eoalSy  iron  and  stones,  so  much  as  is  neeessary  for  him  to  use,  iridumt 
selling,  it  is  no  waste,  (a) 

A  distioction  has  been  taken  between  nunes  open  and  unopened.  Lard 
Coke  says,  '^  a  man  hath  land  in  which  there  is  a  mine  of  coals,  or  of  &e 
like,  and  maketh  a  lease  of  the  land  (wiiliout  mentioning  any  mines)  for 
life  or  for  years,  the  lessee  for  such  mines  as  were  open  at  the  time  of  Ao 
lease  made,  may  dig  and  take  the  profits  thereof.  But  he  cannot  dig  for 
any  new  mine  that  was  not  open  at  the  time  of  the  lease  made,  for  that 
should  be  adjudged  waste,  and  if  there  be  open  mines,  and  the  owner  make 
a  lease  of  the  land,  with  the  mines  therein,  this  shall  extend  to  the  opea 
mines  only,  and  not  to  any  hidden  mine ;  bat  if  there  be  no  open  mme,  and 
the  lease  is  made  of  the  land  together  with  all  mines  therein,  there  the  les- 
see may  dig  for  mines  and  enjoy  the  benefit  thereof,  otherwise  those  words 
should  be  void."  (i)  It  might  certdnly  seem  to  be  the  true  oonstractioii 
c(  an  instrument  granting  lands  with  all  mines  therein,  and  the  nunes  were 
unopened,  that  the  tenant  for  life  or  for  years  should  be  unimpeachable  for 
waste,  and  be  at  liberty  to  work  the  mines  by  express  stipulation  ;  ut  res 
magis  valent  quam  pereat ;  but  this  doctrine,  notwithstanding  Saunders' 
esse  where  it  was  first  resolved,  was  denied  both  by  Lord  Macclesfield  and 
Lord  King  in  a  similar  case,  in  which  it  was  urged,  that  the  mines  bdng  ex- 
pressly granted  by  the  settlement  with  the  lands,  it  was  as  strong  a  case  as 
if  the  mines  themselves  were  limited  to  the  tenant  fi)r  life.  But  it  was  de- 
cided, that  a  tenant  for.  life  subject  to  waste  shall  no  more  open  a  mine  than 
cut  down  the  timber  trees  which  were  equally  granted  by  the  deed,  and  that 
the  meaning  of  inserting  mines,  trees,  and  water,  was,  tiiat  all  should  pass, 
but  as  the  timber  and  mines  were  part  of  the  inheritance,  no  one  should 
have  power  over  them  but  such  as  had  an  estate  of  inheritance  limited  to 
him.  (0) 

The  same  reasoning  might  apply  to  mines  that  were  opened  which  are 
equally  part  of  the  inheritance,  but  the  presumption  in  favour  of  this  con- 
struction of  the  deed  is  certainly  stronger ;  for  the  absence  of  more  express 
stipulation  would  seem  to  show  that  the  land  was  granted  with  all  its  current 
profits.  ((2)  And,  in  the  other  case,  there  was,  properly  speaking,  no  mine  at 
all,  but  only  veins  or  strata.  Indeed  there  can  be  no  doubt  that,  though  a 
tenant  for  life  subject  to  waste  cannot  in  any  case  open  mines,  he  may,  in 
tiie  absence  of  stipulation  to  the  contrary,  for  modus  et  conventio  vincant  le- 
gem, proceed  to  work  the  mines  that  are  opened. 

It  may  be  observed,  however,  that  if  a  lease  for  life,  or  for  years,  were 

(a)  2  RoU.  Abr,  816. 

(5)  Co.  Litt  54  b,  Saunders'  case,  6  Co.  12.    Uad  Darey  v,  Asbwith,  Hob.  296.    Halt,  19. 

(c)  Whitfield  v.  Bewit,  2  Pcere  W,  240. 

(<0  Bntland  v.  Greene,  1  Sid.  U2.    1  Lev.  107. 
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made  in  terms  cerreBponding  mth  the  settlcmeiit  in  the  case  of  Whit&eld  v. 
Bewity  and  without  embiacing  any  niterior  objects,  the  reasoning  contained 
in  the  decision  of  that  case  would  scarcely  apply.  The  intention  of  the 
parties  would  then  appear  more  strongly  in  favour  of  the  lessee's  right  to 
open  mines,  if  there  were  no  mines  already  opened. 

It  has  been  decided  that  a  tenant  for  life,  subject  to  waste,  may  open  new 
workings  to  pursue  old  veins  which  were  open  when  he  came  into  possession 
of  the  estate.  An  mjunction  was  moved  for,  but  Lord  Emg  observed,  that 
tlie  question  had  been  determmed  in  the  great  cause  of  Hellier  versus  Twy« 
ford,  in  which  he  was  of  counsel,  and  which  was  tried  at  the  assizes  in  Dev- 
onshire before  Mr.  Justice  Powell,  where  it  was  proved  by  witnesses  to  be 
the  course  of  the  country,  and  a  practice  well  known  in  tiiose  parts  among 
the  miners,  that  any  person  having  a  right  to  dig  in  mines  may  pursue  the 
mme,  and  open  new  shafts  or  pits  to  follow  the  same  vein ;  and  that  other- 
wise the  working  in  the  same  mines  would  be  impracticable,  because  the 
miners  would  be  choked  for  want  of  air,  if  new  holes  were  not  continually 
opened  to  let  the  air  into  them,  that  the  same  vein  of  coal  frequentiy  ran  a 
great  way,  and  the  same  mine  of  coals  was  very  knowable,  and  ea^  to  be 
discerned,  (a) 

In  the  same  case,  it  was  decided  that,  to  enable  a  tenant  for  life  to  work 
mines,  it  is  not  necessary  that  they  should  have  been  open  at  the  time  of  the 
settlement.  It  is  sufficient  if  the  mines  are  lawfully  opened  by  any  prece* 
dent  tenant  in  tail,  though  subsequent  to  the  settlement. 

The  actual  distinction  between  an  old  mine  and  a  new  mine  has  never 
been  plably  determmed;  at  least  no  case  is  reported.  Such  questions 
might  be  found  too  difficult  of  solution.  From  the  case  just  cited,  it  would 
seem  that  the  pursuit  of  the  same  vein  or  stratum  would  be  permitted  to  a 
person  claiming  to  work  old  mines,  and  there  does  not  appear  to  be  any  ob- 
jection to  such  a  test.  It  might  be  doubtful,  however,  how  far  a  mine  which 
had  been  discontinued  could  be  conitidered  to  be  still  an  old  mine.  Much 
would,  in  all  such  cases,  depend  upon  the  particular  facts.(&) 

When  a  lessee  for  life,  or  years,  is  unable  to  work  mines,  and  is  subject 
in  other  respects  to  waste,  it  has  been  held  that  he  cannot  cut  timber  trees 
for  use  in  carrying  on  the  works,  though  without  timber  he  could  not  avail 
himself  of  his  right.  The  case  was  described  as  being  rinular  to  the  case 
of  a  new  house  built  after  the  demise,  for  the  reparation  of  which  the  lessee 
cannot  take  timber  on  the  land,  (c) 

Such  is  the  law  with  respect  to  the  rights  of  a  tenant  for  life  subject  to 
waste,  and  we  are  now  to  consider  the  rights  of  a  tenant  for  life,  who  is 
made  expressly  ^punishable  for  waste,  or  who  is  without  impeachment  of 
waste. 

(a)  Clayeriog  v.  ClaYering,  2  Peere  W.  888.  Sel.  Cb.  Ca.  79. 

(5)  But  see  Stongbton  v.  t«eigb,  1  Tannt.  410L  (c)  Lord  Darej  v.  Aahwith,  Pott.  19. 
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It  baa  fireqnenily  been  dedded,  tbat  tbese  words  only  extend  to  permisfflve 
waste,  and  not  to  the  destruction  of  the  estate  itself,  and  that  they  will  not 
authorise  any  malicious  or  extravagant  acts  of  ownership,  as  in  cutting  down 
ornamental  trees,  or  in  wantonly  pulling  down  houses,  (a)  It  had  been 
decided  in  an  old  case  at  law,  that  the  words,  without  impeachment  of  waste, 
gave  the  tenant  the  absolute  property  in  the  tiling  wasted,  and  courts  of 
equity  were  for  some  time  prevented  by  this  case  from  interfering,  as  it  would 
have  been  to  declare  that  a  man  should  not  be  allowed  to  make  use  of  tlie 
property  which  the  law  allowed  him.  (&)  But  it  has  also  been  held  at  law, 
that  a  tenant  for  life,  under  these  circumstances,  was  only  exempt  firom  an 
action  of  waste,  the  penalty  of  the  statute  of  Qloucester,  the  recoveiy  of 
treble  value,  and  the  place  wasted,  (c) 

It  seems,  however,  never  to  have  been  disputed  either  at  law  or  in  equity, 
that  a  tenant  for  Ufe,  without  impeachment  of  waste,  may  open  and  dig 
mines  at  his  own  pleasure.  (<2) 

The  right  will,  of  course,  be  accompanied  with  all  the  necessary  incidents ; 
but  if  it  could  be  shown  that  the  tenant  was  exercising  lus  privilege  in  a 
wanton  or  malicious  manner,  a  court  of  equity,  it  is  presumed,  would  inter- 
fere to  control  him,  in  analogy  to  the  principle  adopted  in  cases  of  the  des- 
truction of  timber  and  houses. 

A  long  lease  had  been  granted  by  a  former  Bishop  of  London,  without 
impeachment  of  waste,  and  the  lessee  had  articled  with  some  brickmakers, 
that  they  might  dig  and  carry  away  the  soil  of  20  acres,  6  feet  deep,^ro- 
vided  they  did  not  dig  above  two  acres  in  the  year,  and  levelled  those  acres 
before  they  dug  up  others.  A  bill  of  injunction  was  brought  by  the  t^en 
bishop,  which  alleged  that  this  was  carrymg  away  the  soil,  part  of  the  inher- 
itance, and  would  in  consequence  turn  the  pasture  field  into  a  pit  or  pond ; 
that  the  defendant,  in  dig^g  all  the  soil  for  the  bricks,  was  actually  destroy- 
ing the  field.  It  was  argued  for  the  defendant  that  frequent  experience 
showed  that  the  digj^g  of  brick  did  not  destroy  the  field,  there  being  many 
fields  about  the  town  where  bricks  had  been  dug,  and  those  fields  used 
ag^  for  pasture ;  but  that  admitting  it  was  waste,  yet  tliere  being  a  power 
to  commit  waste,  the  lessee  might  do  it,  as  well  as  open  a  new  mine,  and 
carry  away  the  mineral  without  filling  it  up  agam.  Lord  Macclesfield  said 
that  the  case  was  within  the  reason  of  Lord  Barnard's  case,  (e)  where  as  he 

(a)  Packington  v.  Packington,  S  Atk.  £15.  Abraham  v.  Bubb,  2  Freem.  Rep,  68.  Yanc  v. 
Lord  Barnard,  2  Yern.  738, 1  Salk.  161.  Bishop  of  London  v.  Web,  1  P.  Wms.  627.  Aaton 
V.  Aston,  1  Yes.  264.  Piers  v.  Piers,  1  Yes.  621.  Rolt  v.  Lord  SomerriUe,  2  Ab.  £q.  759. 
Strathmore  v.  Bowes,  2  Bro.  Rep.  88. 

(6)  Lewis  Bowles*  case,  11  Ck>.  79.    See  1  Yes,  265.    See  Pyne  v.  Don,  1  Term  Rep.  55, 

(c)  11  Rep.  82.  C«.  Litt  220.  2  Inst.  146.  6  Rep.  63.  Djer,  184.    Wood's  lost  574. 

{d)  Plowd,  135.  Hard,  96.  Tracy  v,  Tracy,  11  Yern,  23.  Bray  »,  Tracy,  1  W.  Jones,  51. 
Aston  V.  Aston,  1  Yes.  264. 

(«)  Vane  i\  Lord  Barnard,  2  Yern,  738, 1  Salk.  161. 
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was  not  permitted  to  destroy  the  castle  to  the  prejudice  of  the  remainder 
man^  so  neither  should  the  lessee  destroy  the  field  against  the  bishop  irho 
had  the  reversion  in  fee,  to  the  ruin  of  the  inheritance  of  the  church.  The 
defendant  was  permitted  to  carry  away  the  brick  he  had  dug,  but  restrained 
from  dig^ng  further,  (a) 

Every  mining  operation  is  pro-tanto  a  destruction  of  the  property  and 
particularly  if  the  surface  is  interfered  with,  as  happens  in  almost  all  cases. 
Such  powers,  therefore,  must  be  fairly  exercised.  In  the  above  case,  the 
lessee  was  carrying  away  not  the  minerals  only,  but  the  soil  itself. 

A  jointress,  tenant  for  life,  is  in  the  same  situation  with  respect  to  mines 
as  an  ordinary  tenant  for  life,  and  may  be  subject  to  or  without  impeachment 
of  waste.  (J) 

In  a  case  where  there  was  a  covenant  that  a  jointure  should  be  of  a  certain 
yearly  value,  and  it  fell  short,  and  the  estate  was  not  without  impeachment 
of  waste,  the  court  refused  to  prohibit  the  jointress  from  committbg  waste 
so  &r  as  to  make  up  the  defect  of  the  jointure,  (^c)  But  though  a  court  of 
equity  may  refuse  to  lend  its  assistance  in  preventing  waste  in  a  case  when 
there  was  such  a  strong  claim  for  the  privilege,  yet  an  action  at  law  might 
be  brou^t  against  her,  and  it  does  not  foUow  from  the  above  decision,  that 
the  court  would  interfere  in  her  favour  to  restrain  the  action. 

An  estate  by  the  curtesy,  and  an  estate  in  dower,  are  also  estates  for  life, 
and  the  tenants  are  punishable  for  waste ;  (d)  for  they  cannot,  in  their  orig^l, 
be  freed  from  the  liability  by  the  consent  of  parties,  their  estates  being  cre- 
ated by  act  of  law.  (e)  But  like  other  tenants  for  life,  they  may  work 
open  nunes.  (/) 

The  right  of  curtesy,  extends  over  the  whole  lands,  and  the  right  to 
customary  dower  or  freebench  is  often  equally  extensive.  The  right  to 
dower,  however,  at  common  law,  attaches  only  to  one-third  of  the  lands. 
Hence  arises  a  difference  in  the  term  and  nature  of  the  enjoyment  of  lands 
held  in  dower.  An  interest  which  extends  over  the  whole  land  will,  of  course, 
be  accompanied  with  an  immediate  right  of  exclusive  possesion,  because  it 
does  not  interfere  with  the  rights  of  others,  but  in  other  cases,  the  dower, 
the  rigiht  to  which  only  attaches  on  the  death  of  the  husband,  must  be 
asdgned.  Dower  ought  to  be  assigned  within  forty  days  firom  that  event ; 
and  it  is  not  till  assignment  that  the  widow  acquires  an  actual  estate  in  the 
land.  It  will  be  afterwards  shown  how  that  assignment  should  be  made  with 
reference  to  mines,  and  what  is  the  effect  of  it. 

There  is  littie  difference  between  the  rights  of  a  tenant  for  life,  and  a 
tenant  for  years.    Both  hold  their  estates  equally  of  the  grantor,  the  estate 

(a)  Bbhop  of  London  v.  Web,  1  Feere  W.  627. 

(b)  BaMOt  V,  Basset,  JElncb,  190.    Aston  v.  Aston,  1  Ves.  264, 

(c)  Cwew  r.  Carcw,  Abr.  Eq,  221.  {d)  2  Inst.  294.  Stat  of  Glou,  6  Ed,  I,  c.  6. 

(s)  0ee  snpm  in  UOp  chapter.  ( f)  Stonghton  v,  Leigh,  I  TMQt,  411. 
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of  a  tenant  fiyr  life  not  being  "within  flie  proviaoM  of  l&e  statute  of  quia 
empbwee  against  subinfeudation.  Both  tenants  aie  entitled  to  reasonable 
estovers,  and  to  take  minerals,  for  the  purposes  of  husbandry,  and  neces- 
sary repairs,  (a)  They  are  now  equally  punidiable  for  waste,  (b)  A  tenr 
ant  for  years  may  work  mines  already  opened,  (c)  A  clause  of  impeach- 
ment of  waste,  when  inserted  in  a  grant  or  demise  for  years,  wiU  have  the 
same  effect  as  when  contained  in  a  grant  toi  life,  and  the  lessee  wiU  be 
equally  restramable  by  a  court^of  equity  from  c<»nmittang  wanton  waste,  (d) 

The  mines  in  lands  held  for  terms  of  years,  are  generally  reserved  to  1^e 
owner  of  the  inheritance. 

A  tenant  at  will  has  no  power  to  commit  any  kind  of  waste,  and  an  act 
of  waste  will  determine  his  estate,  (e)  He  is  not  bound  to  repair  houses 
like  a  tenant  for  years,  (/)  and  therefore  has  no  right  to  estovers. 

A  tenant  at  sufferance  has  no  rightful  estate  at  all,  and  there  is  no  jmvity 
of  estate  between  him  and  the  owner  of  the  land.  His  continuance  of  pos- 
session, therefore,  alone  is  an  act  of  trespass,  much  more,  when  accompanied 
with  acts  of  ownership.  (^) 

Tenants  by  statute  and  elegit  have  too  uncertain  an  interest  to  enable 
them  to  do  more  than  take  the  ordinary  profits  of  the  estate. 

A  mortgagee  has,  in  law,  an  absolute  estate  in  the  lands  mortgaged ;  and 
is  consequently  entitled  to  take  immediate  possession  after  defieiult  in  pay- 
ment, and  to  receive  the  rents  and  profits  of  the  estate.  And  a  court  of 
equity  will  never  interfere  to  i»event  the  mortgagee  from  exerting  these 
rights.  (A) 

With  respect  to  nunes,  the  mortgagee  in  possession,  it  seems,  will  be 
clearly  entitled  to  woik  old  mines,  in  satisfaction  of  Ins  demands,  though  it 
has  been  decided  tiiat  he  is  not  bound  at  the  utmost  to  advance  more  money 
in  a  mining  speculation  than  a  prudent  owner  would  do.  For,  as  Lord  Eldon 
justly  said,  if  he  were  owner,  he  might  speculate  for  lumself  as  much  as  he 
pleased  ;  the  advantages,  whatever  they  might  be,  would  be  his,  and  if  it 
turned  out  unfortunate,  he  would  bear  the  loss.  But  can  a  mortgagee  be 
reqmred  to  do  that  ?  Can  he  be  required  to  risk  his  own  fortune  m  specu* 
lation,  and  to  incur  hazard  in  an  adventure  which  is  ultimately  to  redound 
to  the  benefit  of  the  mortgagor  ?  (i) 

There  can,  however,  be  no  doubt  that  a  mortgagee  in  possession  will  be 
accountable  for  wilful  default ;  and  if  the  nature  of  tiie  property  be  sudi  as 

{   (a)  Co,  Litt  41(b. 
(6)  Mitofaell  V.  Dora,  6  Ym,  147.    See  also  Haoaon  v.  Gaidoer,  7  Yes.  808. 
(c)  Co.  Litt.  54.b. 

{d)  Abraham  v.  Babb,  2  Fretm .  63.  Biabop  of  London  v.  Web,  1  P.  Wma.  637. 
(e)  Co.  Litt  67.  a. 

(/)  LUt  8.  7L  Lady  Shrowsbnij's  case,  8  Rep.  18  b.     1  Show.  286. 
ig)  Co.  LUt  67  b.  370  b.  (h)  WiUiams  v.  MedJicott,  6  Price,  tfS.  See  t  tfer.  2^. 

(0  Rowe  V.  Woody  1  Jtc.  and  Watt.  666. 
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fairljr  to  demand  the  expenditure  and  risk  ofa  prudent  owner,  he  will  be  an- 
swerable for  the  neglect,  for  he  is  bound  to  make  the  most  reasonable  use  of 
the  estate,  and  to  satisfy  his  own  claims  with  due  diligence,  and  the  nature 
of  the  estate  should  have  been  contemplated  at  the  time  of  mortgage,  or  of 
taking  possession. 

On  the  other  hand,  it  may  be  concluded,  that  if  a  mortgagee  in  possession 
exceed  the  expenditure  and  risk  demanded  from  a  prudent  owner,  he  irill  be 
equally  accountable  for  the  consequences.  He  will  not  be  allowed  the  ex- 
pences  of  an  unnecessary  or  extravagant  enterprise,  or,  it  is  presumed,  of 
pursmng  an  enterprise  in  a  useless  or  chimerical  manner,  but  in  both  instan- 
ces must  speculate  at  his  own  hazard,  (a) 

But  although  a  mortgagee  in  possession  may  be,  in  some  cases,  bound  to 
prosecute  the  working  of  old  mines  and  quarries,  it  is  submitted  that,  in 
the  absence  of  stipulation,  he  may  be  prevented  from  opening  new  mines. 
At  law,  his  estate  is  absolute,  and  he  is  therefore  subject  to  no  action  of 
waste  or  trespass ;  but  it  has  been  long  decided  in  equity  where  the  mort- 
gagor is,  until  foreclosure  or  sale,  considered  to  be  the  actual  owner  of  the 
land,  that  a  mortgagee  shall  not  be  permitted  to  waste  the  estate.  (() 

If  the  security  of  a  mortgagee  prove  defective,  it  has  been  held  that  he 
may  cut  down  timber,  and  apply  the  produce  to  the  satisfaction  of  the  inter- 
est, and  then  of  the  principal,  and  a  court  of  equity  will  not  restrain  him 
from  so  doing,  (c)  A  idmilar  principle,  it  may  be  inferred,  will  apply  to 
the  mines,  vie.  that  a  mortgagee  will  be  permitted  to  open  mines  if  tiiere 
is  a  deficiency  in  his  mortgage  security,  and  then  he  must  speculate  at  his 
own  risk. 

In  a  case  just  cited,  (d)  the  mortgagee  had  opened  a  date  quarry.  It 
was  decided  that  he  did  it  at  his  own  hazard ;  but  )an  injunction  was  not  ap^ 
plied  for,  and  therefore  the  question  of  right  did  not  arise. 

When  mines  form  a  distinct  inheritance  or  possession,  and  are  Ac  8iri>- 
jects  of  limitation  and  conveyance,  the  right  to  work  them  would  seem  to  be 
necessarily  incident  to  the  ri^t  of  possession.  The  ordinary  doctrines  wiifc 
respect  to  waste  appear  quite  inapplicable  to  such  cases.  The  mines  are 
then  the  express  subjects  of  conveyance,  and  this  circumstance  would  Bupidy 
the  absence  of  express  stipulation.  Any  person,  therefore,  in  possesedon 
under  such  circumstances,  would  appear  to  have  an  unlimited  right  to  worik 
mines,  both  opened  and  unopened,  at  his  own  pleasure,  if  not  otherwise  pre* 
vented.  The  privilege  to  commit  waste  may  of  course  be  conferred  by  any 
expresdons  wUch  may  sufficientiy  diow  the  intention  of  the  parties. 

(a)  HM^p.ymiamM.UVm.4»3.  (6)  HnMQ  v.  D«r^.  S  Vem.  tM. 

(c)  WitheiiDgUm  v.  BankM,  SeL  Ca.  Ck.  81.       (d)  Hngfaes  v.  WiUiaiiu,  Sapia. 
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Sbchon  I. 


ON  THE   STATUTB  OF  FRAUDS. 


Thbrb  can  be  no  doubt  tliat  mines  and  nunerals,  whether  forming  a  distinct 
possession  or  inheritance  or  not,  are  within  the  provisions  of  this  statate.  In 
either  case,  they  form  part  of  the  land  itself. 

In  a  case  in  Ireland,  the  Chief  Justice  of  the  Court  of  King*s  Bench 
obserred,  that  the  mining  company  were  engaged  in  a  partnership  in  interests 
in  lands,  tenements,  and  hereditaments.    The  nature  of  mining  implied  at 
least  a  right  to  open  the  ground,  and  keep  it  open,  and  such  right  to  the 
land  for  a  limited  time  and  purpose  as  induced  the  court,  in  Crosby  v. 
Wadswords,  (a)  to  hold  a  contract  for  the  sale  of  a  growing  crop  to  be  within 
the  statute.    But  the  evidence  given  upon  the  trial,  by  the  secretary  of  the 
company  put  that  part  of  the  case  out  of  doubt.    He  stated,  that  the  comr 
pany  had  many  mines  at  work  in  dlflferent  parts  of  Ireland ;  ihat  they  had 
purchased  some  and  rented  others ;  and  tiiat  they  had  erected  steam  en^es, 
and  smelting  houses,  and  built  workmen's  houses.    Now,  the  shares  of  this 
company  were  transferable,  and  what  did  a  purchaser  of  one  of  them  acquire, 
and  what  would  he  be  entitled  to  on  the  dissolution  of  the  company  ?    Why, 
a  share   of  those  houses  and  .interests  in  land  which  the  company  had 
acquired.  Qi) 

The  following  statement  of  thQ  construction  of  four  sections  of  the  Statate 
of  Frauds  as  applicable  to  nunes  and  minerals,  seems  to  be  all  that  is  neces- 
sary on  a  branch  of  the  law  so  familiar. 

1.  The  first  section  then,  requires  the  creation  of  any  lease,  estate,  or 
interest  in  mines  to  be  in  writing,  and  to  be  signed  by  tiie  parties  creating 
it,  or  their  agents  thereunto  lawfully  authorised  by  writing. 

It  must  particularly  be  observed,  that  the  authority  of  an  agent  to  create 
any  lease  or  interest  must  be  in  toriUng  firom  the  principal.  The  authority 
may,  of  course,  be  either  general  or  special,  under  a  general  power  of 

(a)  Infra.  (6)  fioyoe  v.  GfeeD»  Batty,  608. 
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attorney,  or  for  a  special  purpose.  In  practice,  howerer,  a  general  deputa- 
tion of  authority  is  not  usually  resorted  to.  It  would  confer  too  great 
authority  upon  agents  to  invest  them  with  the  power  of  creating  any  interest 
whatever  in  the  mines  which  may  lawfully  pass  from  the  grantor,  and  upon 
any  terms  they  may  think  proper.  Special  powers  are,  of  course  not  liable 
to  the  same  objection,  and  are  adopted  in  cases  when,  as  in  other  transac- 
tions, the  signature  of  the  grantor  cannot  be  conveniently  obtained  at  the 
proper  time  and  place. 

2.  The  exception  contained  in  the  second  section  cannot  be  said  to  have 
any  practical  reference  to  mines ;  for  though  the  duration  of  interest  might 
be  made  to  correspond  with  the  requisitions  of  the  exception,  it  can  never 
happen  that  lessees  would  agree  to  give  tw>third  parts  of  the  foil  improved 
value  of  the  thing  demised.  The  profits  of  mines  in  general  are  too  valua- 
ble ever  to  admit  of  any  reservation  to  that  amount.  The  usual  render  with 
respect  to  all  minerals  is  of  very  much  less  amount ;  and  after  great  expen- 
diture of  capital,  time,  and  labour,  a  rent  of  two-thirds  of  the  profit  of  a  mine 
in  its  most  prosperous  condition  would  form  a  most  disproportionate  deduc- 
tion from  the  returns  of  an  adventure  which,  in  almost  all  cases,  is  uncertain 
in  its  results.  Even  in  the  demise  of  quarries  and  open  workings,  the  labour 
of  getting  and  disposing  of  the  stone  or  mineral  must  always  be  too  great  to 
justify  so  large  an  amount  of  rent. 

3.  It  has  been  already  observed,  that  the  operation  of  the  third  section 
extends  to  all  cases  within  the  meaning  of  both  the  first  and  second.  All 
leases  and  other  interests,  therefore,  in  mines  and  minerals,  whether  origin- 
ally created  by  writing,  or  subsisting  by  parol  under  the  second  section,  must 
be  assigned  and  surrendered  in  writing,  by  the  party  himself,  or  by  an  agent 
lawfully  authorised  by  him  in  writing,  as  in  the  first  section. 

But  the  assignment  or  surrender  need  not  be  by  deed.  A  note  or  any 
writing  to  that  efiect  so  signed  by  the  party  or  his  agent  will  be  suffi- 
cient, (a)  but  it  must  be  stamped. 

4.  The  fourth  section,  so  far  as  relates  to  our  present  purpose,  is  confined 
to  any  contract  or  sale  of  lands,  or  any  interest  in  or  concerning  them.  For 
it  is  quite  clear  that  the  words  in  the  remaining  part  of  the  section  ^^  or  upon 
any  agreement  not  to  be  performed  within  a  year,"  does  not  extend  to  an 
agreement  concerning  lands.  (&)  And  it  is  equally  clear  that  this  section  con- 
templates in  its  operation  not  only  the  origin  of  a  contract,  but  also  all  trans- 
fers of  subsisting  interests.  ((;) 

But  this  section  differs  materially  from  the  preceding  ones  in  not  requiring 
the  authority  of  an  agent  to  be  in  writing.  It  follows,  therefore,  that  though 
no  agent  can  pass  a  legal  interest  under  the  first  and  third  sections,  unless 

(a)  Farmer  v.  Rogers,  2  Wils,  26. 

(h)  Hollii  V.  Edwards,  1  Yem,  159.    Bracebridge  o.  Heald,  1  Bam,  ft  Aid.  7SS. 

(e)  Adod.    1  Ventr,  86].    Poaltney  v.  Holmes,  1  Str.  409. 
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tfadr  aathorily,  bowover  lawrd,  be  evidenced  by  writing,  yet,  under  the 
fenrth  section,  Ibey  may,  if  otberwise  lawfully  anihorised,  Innd  tiieir  prin<^ 
pal  by  creating  or  taransferring  in  writing  an  eqmtable  interest  in  fieri  wiChoat 
bdng  anthorised  by  writing.  Tbe  extent  and  natore  of  tins  antfaority  win  be 
noticed  presently. 


A  license  to  work  mines  is  very  distinguishable  from  a  lease  of  mines. 
The  former  is  an  incorporeal  hereditament,  a  mere  right,  which,  in  some  in- 
stances may  be  revocable,  in  others,  not  exclnsive  of  the  umilar  rights  of 
otliers,  and,  in  all  cases,  only  confers  a  right  of  property  in  the  minerals 
when  they  have  been  severed  fix)m  the  freehold,  and  taken  into  the  possession 
of  the  party.  A  lease,  on  the  other  hand,  is  a  distinct  conveyance  of  an 
actual  interest  in  the  thing  denused,  the  right  to  which  attaches  even  before 
tbe  substance  is  extracted  or  taken.  The  difference  in  the  creati<»i  and 
properties  of  a  license  and  a  lease  will  be  discussed  in  the  next  chapter. 

A  license  or  liberty  to  work  mines  is  very  usual  in  mining  countries. 
When  an  adventure  is  entered  upon,  a  regular  lease  is  not  always  obtained, 
till  the  prospects  of  the  enterprise  promise  such  results  as  may  require  a 
more  particular  arrangement ;  and  the  mine  is,  in  these  cases,  often  woiked 
under  a  license.  It  becomes,  therefore,  very  important  to  ascertdn  whether 
such  a  license  be  within  the  Statute  of  Frauds. 

It  is  submitted,  that  licenses  of  tiiis  descripti(m  are  directly  within  the 
meaning  of  the  statute,  and  that  this  opinion  rests  upon  reasons  very 
different  from  those  applicable  to  some  of  the  cases  which  have  been  dedded 
upon  the  subject  of  licenses  generally. 

It  has,  certainly,  been  held  that  a  mere, license  is,  in  some  instances,  not 
withm  the  first,  and  by  implication,  the  fourth  sections  of  the  statute. 

A  parol  agreement  was  entered  into  for  liberty  to  stack  coals  on  part  of  a 
close  for  seven  years,  and,  during  this  term,  the  person  to  whom  it  was  grant- 
ed should  have  the  sole  use  of  that  part  of  the  close  upon  which  he  was  to 
have  the  liberty  of  stacking  coals.  Lee,  0.  J.,  and  Dennison,  J.,  were  of 
opinion,  that  the  agreement  was  good ,  and  relied  upon  the  authority  of  Webb 
and  Paternoster,  (a)  where  it  was  held,  that  a  grant  of  a  license  to  stack 
hay  upon  land,  did  not  amount  to  a  lease  of  the  land.  They  muntamed 
that  the  agreement  in  the  present  case  was  only  for  an  easement,  and  not 
for  an  interest  in  the  land — ^that  it  did  not  amount  to  a  lease,  and  conse- 
quently it  was  not  within  the  Statute  of  Frauds.  Forster,  J.,  said,  that 
the  agreement  did  not  amount  to  a  lease,  but  he  mclined  to  tliink  that  the 
words  in  the  statute,  any  <<  uncertain  interest  in  land,"  extended  to  the 

{a)  Pakn.  71. 
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agreement  upon  which  the  other  judges  observed,  that  these  words  related 
only  to  interests  uncertain  as  to  the  time  of  their  duration.  It  was  ulti- 
mately decided  that  the  agreement  was  good  for  the  seven  years,  (a) 

Now,  with  respect  to  the  case  of  Webb  and  Paternoster  relied  upon  in 
the  above  case,  it  is  sufficient  to  observe  that  the  decision  there  was  come  to 
upon  another  point,  and  that  that  case  arose  before  the  Statutq  of  Frauds. 
It  was  even  there  held  that  the  interest  under  the  license  was  such  as  bound 
the  land  in  the  possession  of  a  subsequent  lessee.  The  statute  does  not  ap- 
ply exclu^vely  to  leases  and  estates  in  land.  It  applies  to  all  intereste.  A 
right  to  enter  alone  is  an  interest,  much  more  a  right  to  use  and  occupy  to 
the  exclufflon  of  others.  The  decision,  therefore,  in  ^ood  v.  Lake,  was 
directly  against  both  the  spirit  and  language  of  the  statute. 

That  decision,  however,  has  been  followed  in  several  cases,  but  the  point 
seems  to  have  been  very  carelessly  discussed.  It  has  been  successively 
held  that  a  parol  license  to  put  a  sky-light  over  an  area,  a  parol  agreement 
for  leave  to  inhabit  a  house,  a  parol  license  to  build  a  house  on  the  waste  of 
a  manor,  and  a  parol  beneficial  license  to  be  exercised  upon  land,  are  all 
valid  as  not  conferring  interests  in  lands,  (b) 

In  the  above  cases,  there  was  simply  a  right  either  to  control  pro  tanto 
the  right  of  ownership  in  the  lands  of  another,  or  to  use  and  occupy  the  land 
for  a  definite  purpose,  and  without  any  liberty  for  converting  or  appropri- 
ating the  land  for  other  purposes.  But  a  lioense  to  work  mines  is  of  a  very 
difierent  description.  It  confers  not  only  a  right  to  enter  and  occupy,  but 
to  commit  waste,  and  carry  away  part  of  the  land  itself — ^viz.,  tiie  minerals. 
This  right  may,  as  we  shall  afterwards  see,  be  in  some  instances  revocable 
at  the  will  of  the  party,  but  even  then  it  will,  of  course,  exist  in  full  force 
till  revocation.  It  seems,  therefore,  impossible  to  contend  that  this  right  is 
not  an  interest  within  the  Statute  of  Frauds.  To  assert  that,  it  would  be 
necessary  to  maintain  that  the  minerals  are  not  part  of  the  land. 

An  interest  in  land  may  exist  where  there  is  no  actual  estate  in  the  land. 
And  it  )ias,  in  other  cases,  been  determined  that  such  an  interest  is  within 
the  meaning  of  the  statute. 

Thus,  it  has  been  decided  that  sales  of  growing  poles,  of  standing  under- 
wood, of  a  crop  of  mowing  grass,  are  all  within  the  statute,  (c)  It  is  true 
the  cases  upon  this  subject  are  very  conflicting,  and  that  the  leaning  in  the 
later  decisions  is  certainly  in  favour  of  brining  the  produce  of  the  land  not 
within  the  first  and  fourth  sections,  but  the  seventeenth  section,  which  en- 

(a)  Wood  V.  Lake,  Say.  8. ' 

{b)  Winter  v.  Brockwell,  8  East,  808,  Bex  v.  Inhabs.  of  Standen,  2  Man.  and  Sel.  461. 
Rex  9.  Inhabs.  of  Hornden,  4  Man.  and  Sel.  5S2.  Tajler  9.  Waters,  2  Marsh.  561.  7  Tannt. 
374,  Bnt  aee  Cocker  v.  Cowper,  1  Cro.  Mees.  and  Rote  418.  Fentiman  v.  Smith,  4  Ea«t 
107.    Hewluifl  V.  Shippam,  8  Bam.  and  C.  288. 

(c)  Teall  V.  Aaij,  4  Moo.  542.  Scorell  v.  Boxall,  1  Yon.  and  Jenr.  396.  Crosby  v.  Wadt- 
worth,  6  East,  602.    See  Carrington  v,  Rooti,  2  Mees.  and  Wels.  248. 
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acts,  that  no  eontraot  for  the  sale  of  goods,  wares,  and  merchandise,  for  the 
price  of  ten  pounds  or  upwards,  shall  he  allowed  to  be  good,  except  the 
bnyer  diall  accept  part  of  the  goods  so  sold,  and  actnallj  receiye  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or 
that  some  note  or  memorandom  of  the  bargtun  be  made  and  dgned  by  the 
parties,  to  be  charged  by  snch  contract  or  their  agents  therennto  lawfully 
anthorised.  (a)  But  notwithstanding  this  inclination,  it  is  not  to  be  sup- 
posed that  the  courts  will  oyer  repudiate  the  distinction  of  Lord  Ellen, 
borough  in  the  case  of  Crosby  v.  Wadsworth,  where  he  sud,  with  respect 
to  a  growing  crop  of  grass,  that,  in  the  outset,  he  felt  himself  warranted  in 
laying  wholly  out  of  the  case,  the  provision  contamed  in  the  serenteenth 
section,  as  not  applicable  to  the  subject  matter  of  that  agreement,  which 
could  not  be  considered  in  any  proper  sense  of  the  words  as  a  sale  of  goods, 
wares,  or  merchandise,  the  crop  being  at  the  time  of  the  bargain  (and  with 
reference  to  which  he  agreed  with  Mr.  Justice  Heath  in  Waddington  v, 
Bristow,  (&)  that  the  subject  matter  must  be  taken)  an  umevered  portion  of 
the  freehold,  and  not  moveable  goods  or  personal  chattels,  (c) 

In  a  late  case,  (df)  where  a  farm  was  agreed  to  be  let  by  parol,  and  the 
tenant  was  to  take  the  growing  crops  and  pay  for  them,  and  also  for  the 
work,  labour,  and  materials,  in  preparing  the  land  for  tillage,  it  was  decided 
that  this  case  was  within  the  fourth  section  of  the  statute.  It  was  held  by 
the  court,  that  at  the  time  when  the  .  contract  was  made,  the  crops  were 
growing  upon  the  land,  the  tenant  was  to  have  had  the  land  as  well  as  the 
crops,  and  the  work,  labour,  and  materials  were  so  incorporated  with  the 
land  as  to  be  inseparable  from  it.  Ho  would  not  have  the  benefit  of  the 
work,  labour,  and  materials,  unless  he  had  the  land,  and  they  were  of  opin- 
ion that  the  right  to  the  crops,  and  the  benefit  of  the  work,  labour,  and  ma- 
terials were  both  of  them  an  interest  in  the  land. 

It  must,  therefore,  be  concluded,  that  a  license  to  work  mines  is  within 
the  first,  third,  and  fourth  sections  of  the  Statute  of  Frauds ;  that  it  must 
be  in  writing,  either  from  the  grantor  or  an  agent  lawfully  authorised  by 
writing  under  the  first  section  ;  that  it  must  be  transferred,  or  surrendered 
in  writing  either  by  the  assignor,  surrenderor,  or  some  agent  also  lawfully 
authorised  by  writing,  under  the  third  section  ;  and  that  under  the  fourth 
section  a  bare  agreement  only  for  a  license,  if  in  writing,  may  be  entered 
into  either  by  the  btended  grantor  or  his  agent  lawfully  authorised,  and  the 
authority  of  the  agent  need  not  be  in  writing.  But  a  license  cannot  be 
mthin  the  exception  of  the  second  section,  which  applies  only  to  leases. 

(a)  See  Waddington  v,  Bristow,  2  Bos,  and  Pull.  452.  ETant  v.  Bobertti  6  Bam.  and  Crass. 
829.  Parker  «.  Staniland,  11  East,  362.  Warwick  v.  Brace,  2  Man.  and  Sel.  205.  Smith  v. 
Sorman,  9  Bam.  and  Cress.  561.  Sainsbnry  t\  Mattbews,  4  Mees.  and  Wels.  343.  Donne  v. 
FeigusoD.  1  Hayea,  541. 

(6)  Sapra.  (e)  See  also  Boyce  v.  Grew,  Batty,  608,  ntpra. 

{d)  Lord  Falmonth  v,  Thomas,  1  Crompt.  and  Mees.  89. 
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It  was  decided  in  the  above  case  of  Canrington  v.  BooiiS,  (a)  that  an 
agreement  under  the  fourth  section,  though  altogether  void,  may  have  some 
operation  in  communicating  a  license,  so  far  as  to  excuse  what  would  others 
wise  be  a  trespass,  but  such  a  license  could  confer  no  interest,  and  would  be 
always  countermandable  at  the  will  of  the  party. 

It  is  a  general  rule,  that  a  bare  personal  right  or  a  bare  power  cannot  be 
assigned.  We  have  seen,  however,  that  a  license  to  work  mines  confers  a 
distinct  interest  in  the  land,  which  may,  therefore,  be  assigned  in  the  same 
manner  as  a  power  coupled  with  an  interest,  or  a  power  to  cut  down  trees. 
But  the  right  or  liberty  must,  of  course,  be  exercised  by  the  assignor  in  the 
manner  pointed  out  by  the  original  grantor,  (i)  A  license  often  expressly 
extends  to  the  assigns  of  a  grantee. 

The  general  construction  and  duration  of  a  license  will  be  considered  in 
the  next  chapter. 


An  agreement  was  entered  into  by  the  committee  of  a  lunatic,  under  the 
following  circumstances.  The  lunatic  was  tenant  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  other  sons  in  tail,  with  other 
remainders  over.  The  lunatic  was  unmarried.  Coal  was  found  upon  the 
estate,  but  not  in  sufficient  quantity  to  justify  the  sinking  of  a  shaft ;  but 
the  coal  might  be  worked  by  means  of  a  shaft  in  the  adjoining  land.  Part 
of  the  estate  of  the  lunatic  was  mortgaged,  and  the  mortgagee  was  m  pos- 
session. The  income  of  the  lunatic  was  considerably  reduced,  and  there 
were  other  debts  which  could  not  be  satisfied.  The  committee,  therefore, 
agreed  with  the  owner  of  the  adjoining  land  to  work  the  coal.  The  master, 
who  was  attended  by  the  next  of  kin,  reported  this  to  be  for  the  benefit  of 
the  lunatic.  Lord  Eldon,  on  confirming  the  report,  sidd,  the  circumstances 
were  singular.  The  next  of  kin  had  an  interest  that  the  coal  should  be 
worked.  The  heir  at  law  had  no  interest,  there  being  various  remainders 
over.  He  thought  it  might  be  done  by  the  committee  ;  it  was  like  cutting 
timber,  (c) 

Section  II. 

TRANSFER    BY  DBEI). 

Having  thus  discussed  the  provisions  of  the  first  four  sections  of  the  Stat- 
ute of  Frauds  with  respect  to  the  alienation  of  mining  property,  we  may 
now  proceed  to  enquire  into  the  mode  of  alienation  sanctioned  and  required 
by  the  common  law,  independent  of  that  Statute. 

(a)  S  Maes,  and  Wels.  867.    See  also  8  Bam.  and  C«  839. 
(6)  Wanen  v.  Arthor,  2  Mod.  317. 

(c)  Ex  parti  Tabbert,  6  Yes,  498,    As  to  loaaea  and  agreements  on  the  part  of  InnatloB  and 
iafitttit  8oe  1  Wm.  IV,  c  65. 
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All  contracts  and  conveyances  effected  by  deed  or  specialty ,  must  be  both 
dgned  and  sealed.  Signature  is  now  required  in  all  cases  by  the  statute, 
and  sealing  is  required  by  the  common  law.  Bat,  of  course,  when  Bt^&ng 
is  not  required  by  the  common  law  for  gimg  validity  to  any  instrameot, 
signature  alone  will  be  sufficient. 

Thus,  leases  were  originally  granted  for  a  very  small  term  of  years,  and 
though  afterwards  granted  for  longer  periods,  they  continued  to  be  erq^, 
before  the  statute,  by  parol,  for  any  number  of  years.  It  follows,  therefore 
that  smce  the  statute,  leases  for  years  may  both  be  created  and  asagned  bj 
ample  signature  without  sealing.  But  they  will  not,  in  this  state,  aoqmre 
the  full  operation  of  an  indenture  or  deed,  and  the  covenants  which  usaall; 
accompany  them,  are  specialties  which  require  the  proper  formalities  to  be 
observed.  Leases  and  assignments  therefore,  are  usually  made  in  the  same 
manner  as  deeds  m  general. 

When  the  mines  form  part  of  the  general  inheritance,  they  will,  of  coarse, 
be  transferred  along  with  the  lands  without  being  expressly  mentioned  in  the 
conveyance ;  but  when  they  form  a  distinct  possession  or  inheritance,  a  tide 
to  them  must  be  established  without  reference  to  the  general  title  to  tiie 
lands  in  which  they  are  situate. 

In  the  latter  situation,  the  mines  will  still,  of  course,  retdn  the  qualities 
of  real  estate,  and  will  be  transferred  by  conveyances  applicable  to  the 
particular  disposition  of  them  intended  to  be  made. 

They  are  capable  of  livery,  and  of  being  made  the  subjects  of  ejectment. 
(a)  "  By  the  name  of  minera,'  says  Coke, "  ox fodina plunibiy  4c., the 
land  itself  shall  pass  in  a  grant,  if  livery  be  made,  and  also  be  recovered  in 
an  assise."  (V) 

It  has  been  stated  that  if  a  grant  of  mmes  be  made  without  livery,  the 
grantor  will  only  take  a  power  to  dig  and  work  them.  (<?)  Bat  although 
the  grantor  would,  m  such  a  case,  take  no  legal  estate  or  right  at  all,  except 
the  liberty  to  work,  yet  his  title  might  be  perfected  by  a  court  of  equity  on 
the  ground  of  contract. 

It  has  been  stated,  indeed,  that  a  common  recovery  could  not  have  been 
suffered  of  a  quarry,  or  a  mine,  because  they  are  not  in  demesne,  but  m 
profit  only,  (d)  But  since  the  later  cases  upon  the  subject  of  nun^^  '^ 
may  be  clearly  lidd  down  that  there  is  no  distinction.  ITmes  and  minerals 
are  parts  of  the  very  lands  or  demesnes  themselves. 

A  distinction  has  been  attempted  to  be  taken  between  the  transfer  of 
opened  and  of  unopened  mines.  Unopened  mines  have  been  thought  so 
fiur  to  resemble  an  estate  in  remainder  ai  to  be  inc^>able  of  liveiy  of  80i8i% 
and  to  be  only  passed  by  grant.    This  opinion  has  been  founded  on  the 

(a)  Comyn  9.  EyMto,  Cn>.  Jm.  150.    Banei  v.  Mawson,  1  Ma«,  mod  a  77. 

(6)  Co,  Litt.  6  a.  (c)  Shepp,  Touch.  96.  (<f)  Figol, ««.    18  Vin*  Ate.  »»• 
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deciaioa  that  anopened  xmnes  are  not  liable  to  dower,  (a)  It  will  be  cAer- 
wards  shewn  (i)  that  that  doctrine  rests  upon  yery  different  grounds  £mn 
those  founded  on  the  notion  that  unopened  mines  bear  any  resemblance  to  an 
estate  in  remiunder.  All  mines,  whether  opened  or  unopened,  are  parts  of 
the  fireehold  and  inheritance,  and  they  are  equally,  in  all  cases,  in  the  pes* 
session  of  the  tenant,  (e)  It  has  been  expressly  held  that  mines  do  not  lie 
in  grant.  (^)  As  real  hereditaments,  they  pass  by  livery  of  seisin.  Unop* 
ened  mines  are  not  incapable  of  liyery.  The  mines  are  not  the  subjects  of 
transfer,  but  tiie  minerals  which  are  acquired  by  mining.  Tbaae  minenis, 
or  the  mineral  veins,  are  almost  alwajrs  so  far  accesdble  from  the  surfitoe  as 
to  be  capable,  either  by  ordinary  or  mechanical  means,  of  livery,  without  ike 
actual  operation  of  mbing.  It  is  submitted,  therefore,  that  there  is  no  dk* 
tinction  in  this  respect,  between  opened  and  unopened  mines ;  but  it  wooM 
certainly  appear,  that  the  modem  form,  by  lease  and  release,  is  more  appli- 
cable in  both  cases,  than  a  conveyance  depending  upon  livery  of  seiun* 

It  may  here  be  observed,  that  a  license  {ot  a  grantor  and  his  heirs  to  exer- 
cise a  right  over  the  lands  of  another  person  will  confer  a  freehold  intereat ; 
and  will,  therefore,  require  to  be  created  by  deed,  without  reference  to  its 
being  an  interest  in  land  under  the  Statute  of  Frauds,  (e) 

It  is  scarcely  necessary  to  add,  that  all  leases  and  licenses  for  lives,  or  aay 

otber  freehold  interest,  will  require  similar  formalities.    A  license  bdmg  an 

incorporeal  hereditament,  should  be  created  by  grant ;  but  a  license  for  jma 

may  be  created,  like  a  lease  for  years,  by  simple  signature  under  the  finrt 

section  of  the  Statute  of  Frauds,  although  it  is  a  usual  practice  to  confer  it 

in  the  form  of  a  demise,  accompanied  wiUi  the  ordinary  covenants  and  ttif 

Illations. 
The  subject  of  leases  and  licenses  will  be  resumed  in  the  next  chapter. 

Mines  are  very  firequently  excepted  in  a  conveyance.  When  the  excep- 
tion contained  in  a  deed  of  feofTment  is  in  fisivour  of  the  grantor,  there  can 
be  no  necessity  for  livery,  because  the  grantor  will  never  have  been  out  of 
possession  of  the  thing  expected.  (/)  But  when  the  exception  is  in  favour 
of  third  persons,  or  strangers  to  the  legal  estate,  this  livery  cannot  be  dis- 
pensed with. 

A  conveyance  in  fee  was  made  by  a  mortgagor  and  a  mortgagee,  m  fee  of 
certun  lands  to  a  purchaser ;  and  the  purchaser,  by  the  same  deed,  cove- 
nanted and  granted  to  the  mortgagor  and  his  heirs,  that  it  should  be  lawful 
for  them  to  enter  and  work  cosJ  or  other  mines,  with  a  proviso  that  deduc- 
tion for  damages  done  should  be  made  from  a  yearly  rent  which  was  also 

(a)  Burton's  Comp.  386.  (b)  Se«  sec  4  in  thii  chftptor. 

(c)  Lewis  V.  Brantbwaite,  2  Bam.  and  Ad.  437, 

(d)  Chetham  v,  Williamson,  4  East,  476« 
(s)  Hewlins  v.  Shippam«  8  Barn,  and  C,  221. 

(/)  Co.  Litt.  47  a.  Boa  dem,    Donglas  v.  Loolc,  1  Ad.  and  &U,  748« 
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granted  to  the  mortgag(Hr.  The  mines  were  worked  under  the  authority  of 
persons  clainung  under  a  title  derived  from  the  purchaser ;  and  an  acti<m  of 
trover  was  brought  agunst  them  by  one  claiming  under  a  title  derived  from 
the  mortgagee.  The  question  was,  whether  the  mortgagor  had  an  exclofflve 
ri^t  to  the  coal  under  the  lands  conveyed,  or  only  a  concurrent  right  with 
the  purchaser,  from  whom  the  defendant  claimed — and  it  was  contended  for 
the  plaintiff,  that  the  covenant  and  grant  amounted  to  a  reservation  and  ex- 
ception  of  the  coal  in  the  grant  to  the  purchaser ;  the  legal  estate  and  inher- 
itance of  which  remamed  in  the  mortgagor,  and  tiiose  claiming  under  him. 
It  was  held  by  Lawrence  J.,  that  the  covenant  could  not  operate  as  an  excep- 
tion or  reservation  in  fiftvour  of  the^mortgagor  who  had  no  legal  estate  in  him 
at  the  time,  but  only  the  equity  of  redemption.  He  was  in  law  no  more 
than  a  stranger  to  the  estate,  and  could  not  except  or  reserve  that  which  he 
had  not  before.  The  covenant,  therefore,  could  only  operate  as  a  grant ; 
but  a  grant  would  not  pass  the  land  itself  without  livery,  (a) 

It  must  also  be  observed,  that  there  must  be  an  express  exception  or 
reservation  of  the  mines,  or  a  clear  intention  that  they  are  not  to  pass  under 
the  conveyance,  even  when  tiie  grantor  is  in  possession  of  the  legal  estate— 
for  otherwise  they  may  be  granted  over,  and  a  mere  license  to  work  for,  and 
carry  away  the  minerals,  may  thus  be  only  reserved. 

This  was  the  case  of  Lord  Mountjoy,  who  was  seised  of  two  parts  of  a 
manor,  and  who  conveyed  them  to  purchasers,  with  a  proviso  and  covenant, 
that  it  should  be  lawful  for  the  grantor  and  his  heirs  to  dig  in  the  heath 
ground  of  the  premises,  sufficient  ores  for  the  making  of  alum  or  copperas, 
without  interrupti(m  of  the  purchasers  or  their  heirs.  This  was  no  exception 
of  the  minerals,  (i) 


Section  III. 


BY  WILL. 


There  is  nothing  to  engage  particular  attention  in  the  transfer  of  mines 
and  minerals  by  will,  but  there  are  some  consequences  arising  from  the  duties 
of  executors  and  trustees,  which  it  ^U  be  proper  to  consider  in  this  place. 

Mines,  under  almost  any  circumstances,  are  of  variable  and  uncertain 
value.  They  are  described  by  Lord  Hardwicke,  as  being  in  the  nature  of  a 
trade,  (^e)  Mines,  therefore,  constitute  part  of  the  perishable  property  of  a 
testator,  which  is  subject  to  particular  regulations. 

(a)  Chetham  v.  WiUiamioii,  4  East,  469.    Sea  Earl  of  Cazdigftn  p.  Armita^  S  Bain,  and 
C.  197. 
(6)  LordMoimtjoy'acaae^Godb.l?.    4.  Leon.  147.    1  And.  807.    Moore,  174. 
(e)  1  Bro.  0.  C.  289.    8  Atk.  14. 
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These  regulations,  however,  can  only  apply  to  personal  property,  or  to 
real  hereditaments  which  are  directed  to  be  sold  and  converted  into  personal 
estate  ;  and  which  are  in  eqaity  immediately  upon  the  death  of  a  testator  in- 
vested with  all  the  qualities  of  personalty.  When  mines,  therefore, — whether 
worked  or  unworked,  and  whether  forming  a  distinct  inheritance  or  not,  are 
devised  as  the  freehold  or  copyhold  hereditaments  of  the  testator  vdthout 
any  directions  for  conversion,  or  if  they  descend  in  this  state  to  the  heir, 
they  will  follow  the  course  of  alienation  pointed  out  by  the  testator,  or  by  the 
will  of  the  law,  without  being  subject  to  the  rules  applicable  to  personal 
property  of  a  perishable  description  ;  for,  in  such  cases,  mines  will  be  placed 
beyond  the  general  control  of  trustees  and  personal  representatives.  They 
must  be  enjoyed  in  the  manner  in  which  they  devolve  or  descend. 

If,  again,  the  mines  form  part  of  the  personal  property  of  the  testator, 
either  in  connection  with  the  lands  in  which  they  are  situate,  or  as  a  separate 
possession  in  the  lands  of  others,  and  are  devised  as  a  specific  bequest? 
either  immediately  to  the  parties  entrusted,  or  through  the  intervention  of 
trustees  for  them,  the  subject  of  devise  must  also  be  taken  and  enjoyed  in 
the  mode  appointed  by  the  testator.  It  will  make  nO  difference  if  the  objects 
of  the  testator's  bounty  are  directed  to  take  absolutely  or  in  succession  for 
limited  interests,  with  remainders  over.  As  the  testator  has  not  thought 
proper  to  direct  a  sale,  the  law  presumes  that  he  intended  his  property  to  be 
enjoyed  in  the  actual  condition  in  which  it  is  left  by  him.  The  ordinary 
principles  of  law  which  will  be  presently  mentioned,  and  which  arise  from 
the  propriety  of  avoiding  risk  in  winding  up  the  affairs  of  a  testator,  or  of 
making  adequate  provision  for  persons  successively  interested  in  the  subject 
of  devise  are,  therefore,  deprived  of  their  operation,  (a) 

It  remains  only  to  consider,  therefore,  the  consequences  resulting  from  a 
devise  of  mines,  when  they  form,  or  are  directed  to  form,  personal  property, 
and  are  not  the  subjects  of  a  specific  devise,  or  of  any  special  directions. 

The  law  imposes  upon  an  executor  and  administrator,  the  duty,  and  affords 
him  the  power,  of  collecting  the  assets,  and  distributing  the  effects  of  a  tes- 
tator ;  generally  speaking,  they  have  the  complete  control  over  the  personal 
property  of  the  deceased.  (V)  It  is  their  duty  to  perform  iheir  trust  in  a 
manner  most  advantageous  to  the  estate.  When  mines,  therefore,  have  been 
vested  in  an  executor  without  any  special  directions  with  respect  to  them,  or 
pass  to  the  administrator  by  operation  of  law,  these  personal  representatives 
will  have  full  power  to  dLspose  of  them,  without  reference  to  the  fact  of 
their  being  classed  amongst  property  of  a  perishable  and  uncertain  nature. 
It  has  been  held,  indeed,  that  direct  acts  of  abuse,  misapplication  of  assets, 
fraudulent  or  neglectful  mismanagement  of  the  estate,  wiill  charge  them  with 
the  consequences  of  a  devastavit^  and  will  render  them  personally  liable,  (c) 

(a)  Gibson  v,  Bott,  7  Yes.  96.    Howe  v.  Lord  Dartmoath,  7  Yes.  147. 
(6)  Whale  v.  Booth,  4  T.  B.  625.    Nugent  v.  Giffoid,  1  Atk.  463. 
(c)  See  Wentworth.  Off.  Exors.  802.  and  Bac  Abr.  Ex.  (L)  1. 
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But  ooortB  of  equity  have  always  heen  extremely  libenl  in  defining  the 
dattee  of  an  execotor  or  administrator,  and  cantions  in  rendering  them  liable 
upon  dight  grounds,  (a)  There  does  not  appear  to  be  any  reason  for  con- 
dnding  that  a  personal  representative  is  obliged,  under  such  circamstaooes, 
to  dispose  of  the  mining  property  of  the  deceased,  although  he  would  ce^ 
tainly  be  liable  for  consequences  induced  by  carrying  on,  or  concurring  in 
carrying  on,  mining  stipulations  in  an  unreasonable  or  neglectful  course  of 
nusmanagement.  It  has  been  seen  that  mining  is  a  kind  of  trade,  though  it 
would  be  imposrible  to  establish  any  complete  analogy  to  ordinary  tradiog. 
Now  the  personal  representatives  of  a  deceased  owner  have,  in  general,  no 
authority  to  carry  on  hb  business.  (6)  And  with  respect  to  the  public,  tbey 
will  become  personally  liable  on  faQure  of  assets,  to  all  debts  contracted  in 
connection  with  it  since  the  death  of  the  owner.  (<?) 

It  may  be  observed,  however,  that  in  cases  of  distinct  contract  by  the 
deceased,  the  representatives  will  be  bound  to  carry  on  a  business,  (d)  This 
sometimes  happens  in  cases  of  partnership. 

Such  would  appear  to  be  the  situation  of  an  executor,  when  the  mines  are 
destined  to  devolve  immediately  for  the  benefit  of  persons  taking  permaneot 
interests  in  the  funds.  But  if,  on  the  other  hand,  they  are  to  form  a  prop- 
erty, or  part  of  a  fund,  limited  first  to  tenants  for  life,  and  then  to  persons 
in  reminder,  it  may  be  clearly  deduced  from  the  cases  on  this  subject, 
not  only  that  a  tenant  for  life  may  call  upon  the  executor  or  administrator 
to  convert  the  property  into  the  8  p^r  cent,  consols — ^but  that  they  will  be 
personally  liable  for  the  consequences  if  they  do  not  so  convert  it.  For  it 
might  otherwise  happen,  that  the  persons  in  remainder  could  derive  no  ben- 
efit from  the  devise,  by  the  entire  exhaustion  of  the  profits  and  property 
during  the  enjoyment  of  the  tenant  for  life. 

This  principle  of  the  courts  of  equity  is  of  such  universal  application, 
that  it  is  contained  in  every  decree  under  such  circumstances,  with  respect 
te  any  wearing  out  funds,  or  any  fund  in  which  the  tenant  for  life  might 
have  an  advantage  over  those  in  renuunder.  It  applies  to  all  the  public 
funds,  except  those  invariably  selected  by  the  courts  for  the  investment  of 
iQinee,  viz.,  the  per  cent,  consols,  (e) 

In  a  late  case  of  importance,  a  testator  gave  the  residue  of  his  personal 
estate  to  trustees,  with  directions  for  them  to  convert  and  invest  the  pro- 
ceeds in  government  or  real  securities,  of  which  they  were  to  stand  possess- 
ed, upon  trust  for  a  tenant,  for  life,  with  remainder  over.  The  trustees 
permitted  a  share  which  the  testator  bad  in  an  Indian  loan,  bearing  interest 

(a)  See  Powell  v.  Eyans,  5  Yes.  843.    Raphael  v,  Boehm,  13  Yes.  410.    Tebbs  v.  Caipen- 
t«r,  1  Madd.  29S.    Garrett  v.  Noble,  6  Sim.  504. 
{b)  Barker  v.  Barker,  1  T,  B.  SSS.    Ex  parte  Qarland,  10  Ym.  119. 
(c)  Wightman  v.  Townroe,  1  M,  and  S.  41S, 
{d)  ManhaU  v.  Broadbnnt,  1  Crompt  aad  J.  4eS.  1  Tyrw.  SSO. 
(c)  Howe  o.  Earl  Dartmouth,  7  Yis.  ise,  and  the  eases  cited  m  p.  141.    . 
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at  ^10  percent.,  to  remain  for  Bereral  years  unconyerted,  and  paid,  during 
that  time,  tbe  i?hole  of  the  interest  to  the  tenant  for  life.  The  loan  was 
afterwards  paid  off,  and  the  money  was  inrested  in  the  3  per  cents.,  at  a 
time  the  fands  were  so  low,  that  the  amount  of  stock  purchased  was  consid- 
erably greater  than  if  the  conrersion  had  taken  place  at  the  end  of  a  year 
from  the  testator's  death.  It  was  held  by  Lord  Gifford,  that  the  tenant  for 
life  was  not  entitled  to  the  actual  interest  which  the  money  yielded  on  the 
Indian  security,  but  only  to  the  ( ividends  of  so  much  3  per  cent,  stock  as 
would  have  been  purchased  with  it  at  the  end  of  a  year  from  the  testator's 
death  ;  that  the  trustees  ought  to  be  charged  with  the  whole  of  the  stock 
actually  purchased,  and  all  the  sums  actually  received,  and  that  they  ought 
to  be  allowed  in  their  discharge  as  paymemts  to  the  tenant  for  life,  not  the 
sums  actually  paid  to  her,  but  only  a  sum  equal  to  what  she  would  have  re- 
ceived for  dividends,  if  tbe  money  had  been  transferred  from  the  Indian  se- 
curity, and  invested  in  the  3  per  cents,  at  the  end  of  a  year  from  the  testa, 
tor's  death.     Lord  Lyndhurst,  on  appeal,  confirmed  this  judgment,  (a) 

The  same  principle  will  equally  apply,  when  there  is  no  express  direction 
in  the  testator's  will  for  the  conversion  of  his  personal  estate ;  for  it  has 
been  held,  that  what  the  court  would  decree,  it  will  expect  from  an  execu- 
tor. (6) 

In  the  case  of  Cranch  v.  Cranch,  (<;)  an  enquiry  was  directed  under 
amilar  circumstances,  whether  it  was  for  the  benefit  of  the  person  entitled 
to  the  clear  residue  of  the  personal  estate  to  have  certain  leasehold  premi- 
ses sold ;  and  if  it  would  be  for  their  benefit,  it  was  ordered  that  they 
should  be  sold,  and  that  the  money  should  be  laid  out  in  the  3  per  cents., 
the  dividends  to  be  paid  to  the  tenant  for  life,  with  liberty  to  apply  after 
her  death  ;  and  the  practice  of  the  court  is  stated  by  Lord  Eldon  to  be,  not 
to  permit  a  real  security  to  be  called  in  without  an  enquiry  whether  it  would 
be  for  the  benefit  of  every  person,  (ci) 

Sut  in  the  case  of  working  mines,  there  can  be  no  reason  for  supposing 
that  it  would  be  necessary  to  apply  to  the  Court  for  an  enquiry  to  be  made, 
or  that  the  Court  would  not  order  the  conversion  to  be  made  at  once,  for 
the  above  principle  of  law  applies  with  greater  force  to  mines  than  perhaps 
any  other  description  of  property.  In  such  cases  the  interest  is  infinitely 
variable  and  more  perishable  than  those  kinds  of  property  which  the  Court 
has  considered  subject  to  conversion.  A  tenant  for  life  might  not  only  re- 
receive  an  annual  sum  far  beyond  the  interest  of  the  produce  which  would 
have  resulted  from  a  sale,  but  he  might  actually  anticipate  the  whole  fund 
reserved  for  those  in  remainder. 

(a)  Dimes  v.  Soott,  4  Rnss.  195.    See  alio  Fearos  v.  Young,  9  Yes.  549. 
(5)  Howe  o.  Earl  Dartmouth,  7  Yes.  liO. 
(c)  Cited  in  the  report  of  the  last  case,  p,  148. 
((/)  Howe  V.  Lord  Dartmonth,  sapra. 
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The  proper  time  for  conversion  is  stated  by  Lord  Eldon  in  the  case  last 
cited.  If,  he  observedy  the  principle  was,  that  the  court,  when  its  obsenra- 
tion  was  thrown  upon  it,  will  order  the  conversion,  it  ought  to  be  considered 
to  all  practicable  purposes  as  converted,  when  it  could  be  first  converted  ; 
for  no  party  ought  to  suffer  by  the  circumstance,  that  what  ought  to  have 
been  done,  and  what  the  court  would  have  directed  to  be  done  immediately 
on  the  testator's  death,  was  not  done. 

But  this  duty  is  not  so  imperative  as  to  require  an  immediate  sale.  Even 
when  property  is  directed  by  the  testator  himself  to  be  sold,  as  soon  as  con- 
veniently after  his  decease,  or  with  all  convenient  speed,  and  the  property  is 
not  sold,  the  value  of  the  property  will  not  be  taken  at  the  time  of  his 
death.  In  one  case.  Lord  Eldon  himself  observed*  that  if  a  fund  is  to  be 
converted  with  all  convenient  speed,  those  words  never  required  it  to  be  sold 
the  very  next  day.  The  Court  was  obliged  to  take  a  general  rule,  as  it  was 
impossible  to  make  the  enquiry  in  every  particular  case.  The  rule  was  the 
end  of  a  year  after  the  death,  (a) 

If,  therefore,  the  property  be  not  sold  within  the  year,  the  value  will  be 
taken  at  the  end  of  the  year  from  the  death  of  the  testator,  and  the  trustees 
will  be  responsible  for  a  depreciation  after  that  period.  But  whether  the  pro- 
perty be  actually  sold  or  not,  within  that  time,  the  person  entitled  for  life  will 
acquire  a  right  to  an  interest  from  the  time  of  the  testator's  death  ;  (()  but  the 
interest  will  be  calculated  upon  the  actual  produce  of  a  sale  within  the  year; 
or  if  not  sold,  upon  what  would  have  been  produced,  if  a  sale  had  taken  place 
at  the  end  of  a  year  from  the  testator's  death,  (^c) 

It  is  sometimes  stipulated  in  copartnership  deeds  for  canying  on  mines  for 
a  term  of  years,  that  the  parties  and  their  personal  representatives  shall  not 
be  allowed  to  alien  their  shares  without  leave  from  the  company.  The  ques- 
tion then  arises  when  any  of  these  shares  are  limited  in  the  manner  just  men- 
tioned, to  a  tenant  for  life,  with  remainder  over,  in  what  manner  the  tenant 
for  life  is  to  be  precluded  from  the  possibility  of  exhausting  the|fund.  It  does 
not  appear  that  there  is  any  ground  of  distinction  from  ordinary  cases,  except 
indeed,  that  the  value  of  the  property  cannot  be  tested  by  an  actual  sale. 
Becourse  must  therefore  be  had,  to  valuation  by  competent  persons.  It  is 
certainly  very  difficult  to  estimate  the  proper  value  of  mining  property.  The 
adventure  may  be  crowned  with  success,  or  its  prospects  may  be  blasted  by 
the  experience  of  a  day.  This  difficulty  would  be  seriously  increased  if  a 
valuation  were  required  to  be  made  with  reference  to  some  remote  period. 
Every  thing,  however,  has  its  supposed  value,  though  that  value  may  differ 
most  materially  from  its  real  worth.  The  law  acts  upon  general  rules — there 
is,  in  this  instance,  the  same  necessity  for  the  exercise  of  the  rule ;  and  if  re- 

(a)  Gibion  v.  Bott,  7  Ves.  S9.    See  also  8itwoU  v.  Bernard,  6  Vet,  520, 

(6)  Angentein  v.  Martin,  1  Turn,  and  Rass.  232,    Hewitt  f.  Moiris,  Ibid.  241. 

(c)  Dimes  v.  Scott,  4  Rois.  209. 
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course  cannot  be  had  to  the  best  of  all  tests  of  value,  viz.,  an  actual  sale,  yet 
this  does  not  preclude  an  approumatioa  to  the  value  by  other  means.  In 
cases  where  no  sale  is  effected  for  a  considerable  period,  the  interest  payable 
to  the  tenant  for  Ufe,  as  we  have  seen,  must  be  calculated  with  reference  to 
the  same  mode.  In  the  case  of  Gibson  v.  Bott,  (a)  the  Court  directed  that, 
as  it  was  for  the  interest  of  all  parties,  that  the  leasehold  property  should  not 
be  sold,  a  value  should  be  set  upon  them  ;  and  the  persons  entitled  for  life 
should  have  the  interest  at  4  per  cent,  upon  that  value.  In  like  manner, 
when  an  actual  sale  cannot  be  resorted  to,  as  in  the  case  we  are  discus^ng,  a 
valuation  must  be  made  by  competent  persons,  and  interest  allowed  upon  the 
amount.  This  valuation  may  be  made  at  any  time  within  a  year  from  the 
death  of  the  testator,  but  in  the  case  of  property  liable  to  considerable  fluctu- 
ation, to  prevent  disputes,  it  might  be  advisable  to  postpone  the  valuation  till 
the  end  of  the  year.  (5)  It  will  be  seen  afterwards,  that  in  cases  of  partner- 
ship, mines  held  for  freehold  interests  in  certain  cases,  on  the  death  of  an 
owner,  will  be  classed  amongst  the  personal  property  of  the  firm,  and  be 
transmissible  accordingly,  (c) 


Section  IV. 

BY  OPERATION  OF  LAW. 

It  is  scarcely  necessary  to  say  that  mines,  like  other  kinds  of  real  prop- 
erty, are  subject  to  the  usual  laws  of  descent,  devolution,  and  transfer,  by 
act  of  law,  according  to  the  freehold  or  chattel  interest  acquired  in  them. 
We  shall,  therefore,  only  have  occasion,  in  this  section,  to  notice  any  peculi- 
arities which  may  attend  seme  cases  of  transfer  by  act  of  law. 

AGnes  held  in  fee  which  are  opened,  are  liable  to  dower.  Dower  should 
be  assigned  within  forty  days  after  the  death  of  the  husband,  and  an  actual 
estate  in  dower  does  not  arise  till  assignment  by  the  sheriff  or  the  tenant. 

It  has  been  held,  however,  that  a  widow  is  not  entitied  to  dower  in  res- 
pect  of  mines  which  have  not  been  opened,  (d)  The  reasons  for  this  de- 
cision are  not  recorded,  but  they  may  be  presumed  to  coniust  in  the  uncer* 
tain  nature  of  the  property,  and  the  impracticability  of  effecting  an  assignment. 

There  is  no  difference  in  the  liability  of  mines  forming  s^  separate  inherit- 
ance. («) 

In  the  case  just  cited,  the  Court  was  of  opinion  that  the  widow  was  dow* 
able  of  all  mmes  of  the  deceased  husband,  as  well  those  in  his  own  land- 
ed estates,  as  those  in  the  lands  of  other  persons,  which  had  been  wrought 
or  opened  before  his  death,  and  wherein  he  had  an  estate  of  inheritance, 

(a)  7  Ves.  89,  (b)  See  Dimes  v,  Scott,  supra. 

(e)  Am  Chap*  rul  {d)  Stooghton  v.  Leigh,  I  Taant.  410. 

(a)  I  Taunt  410. 
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«nd  ttiat  her  ri^t  to  dower  had  no  dependance  apoQ  the  sabseqnent  e  on- 
tinaanoe  or  disconiinaaDce  of  working  them,  either  by  the  husband^  or  those 
clainiiDg  under  him. 

It  was  also  held  that  Uus  right  of  dower  could  not  be  aSected  b;  leases 
made  by  the  husband  during  oovertore  ;  but  if  any  of  the  existing  leases 
for  years  were  made  by  the  husband  before  marriage,  then  the  endowment 
must  be  of  the  reversions  and  the  rents  reserved ;  m  which  case  the  widow 
would  be  bound,  so  long  as  the  demises  continued,  to  take  her  share  of  the 
renders,  whether  pecuniary  or  otherwise,  according  to  the  terms  of  reser- 
vation. 

Dower  may  be  assigned  by  parol,  notwithstanding  the  Statute  of  Fraads, 
for  her  estate  is  not  created  but  only  ascertained  by  assignment ;  and  when 
she  has  entered,  after  asdgnment,  the  freehold  rests  in  her  without  liveiy  of 
seism,  (d)  whether  the  assignment  has  been  accomplished  by  agreement,  or 
by  the  course  of  law. 

Dower  may  be  assigned  by  mutual  agreement  between  the  owner  of  tiie 
freehold  and  the  widow,  and  her  acceptance  of  the  provision  by  indentue 
will  preclude  her  from  asserting  any  further  claim.  (&)  Bat  if  her  dower 
be  refused  to  her,  she  may  proceed  either  by  writ  of  dower,  at  common  law, 
or  in  equity  by  a  bill  for  an  assignment.  In  the  former  case,  if  her  right 
is  established,  the  sheriff  is  then  directed  to  make  the  assignment ;  and,  in 
the  latter  case,  a  commission  usually  issues  for  the  same  purpose,  or  the 
master  may  be  directed  to  asrign  it.  (c)  But  the  mode  of  proceeding, 
though  varying  in  form,  are  substantially  the  same,  with  respect  to  the  prifr 
ciple  of  assignment. 

It  is  not  necessary  that  the  widow  should  have  a  third  or  other  proportion 
of  each  part  of  the  husband's  estates.  Thus,  it  has  been  held,  that  if  the 
husband  be  possessed  of  several  different  mines,  it  is  not  necessary  that  the 
sheriff  should  divide  each  of  them ;  but  he  may  assign  such  a  number  of 
them  as  may  amount  to  one-third  in  value  of  the  whole,  (d) 

But  when  there  is  but  one  mine,  or  if  it  is  not  desirable  to  assign  some  in 
discharge  of  the  whole,  it  it  obvious  that  the  ordinary  mode  of  assignment 
by  metes  and  bounds  is  impracticable,  and  some  other  means  must  be  resort* 
ed  to  for  determinmg  the  estate  of  the  dowress.  The  following  distanctioss 
have  been  recognized : — 

If  the  mines  are  within  the  lands  of  the  husband,  the  sheriff  must  estimate 
the  annual  value  ;  but  he  need  not  assign  to  her  any  of  the  mines  themsehed, 
or  any  part  of  them  ;  the  widow's  part  may  consist  wholly  of  lands  set  out 
by  metes  and  bounds,  in  which  are  some  of  the  mines.— But  he  may,  if  he 
chooses,  mclude  any  of  the  mines  or  minerals  in  the  asdgnment ;  and  if  the 

(a)  Co.  Litt  82.  b,  n.  1.  84  a.  85  a.    Rowe  ».  Power,  2  N.  B,  134. 

(l)  Dyer,  91  b.,  pL  12.  (e)  GoodeDongh  o.  Goodenoogh,  2  Diek,  W. 

id)  Stoughton  9,  Leigh,  1  Taimt.  411.    See  9  Tin.  Ab.  2S7  .'W. 
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lands  in  which  they  are  form  no  part  of  the  lands  assigned  for  dower,  the 
mines  should  be  specifically  described  ;  if,  however,  the  mines  assigned  be 
included  in  the  lands  set  out  in  dower,  it  is  not  necessary  to  particularise 
them,  as  they  are  parts  of  the  lands  assigned.  But  the  sheriff  may  not 
adopt  any  of  these  methods ;  he  may  divide  the  enjoyment  and  perception 
of  the  profits  of  the  mines  between  the  parties — viz.,  by  directing  the  sepa- 
rate alternate  enjoyment  of  the  whole  for  short  periods,  proportioned  to  the 
share  each  party  had  in  the  subject,  or  by  giving  to  the  widow  an  adequate 
part  of  the  profits,  (a) 

If,  again,  the  mines  subject  to  dower  are  in  the  lands  of  other  persons, 
the  sheriff  need  not  divide  each  of  the  mines  ;  but  he  may  assign  such  a 
number  of  them  as  may  amount  to  one-third  in  value  of  the  whole,  or  he 
may  proportion  the  enjoyment  of  them  in  such  a  manner  as  to  give  each 
person  a  proper  share  of  the  whole,  (i) 

It  would  be  to  enter  too  minutely  into  the  subject  to  discuss  the  remedies 
for  excessive  or  defective  assignments.  ((?)  It  may  be  observed,  however, 
ttiat  when  the  assignment  is  made  by  the  heir  of  full  age  and  under  no  disa- 
bility, and  not  by  the  sheriff,  the  heir  will  be  bound  by  the  assignment,  al- 
though it  exceeded  the  widow's  part  of  the  estate ;  for  it  is  the  act  of  a  per- 
son huijurisj  and  uncontrolled  in  the  distribution  of  his  estate.  (<2)  But  a 
Court  of  equity,  it  is  presumed,  would  relieve  the  heir  against  the  consequent* 
ces  not  only  of  fraud,  but  of  evident  mistake. 

In  the  case  of  Stoughton  t;.  Leigh,  just  cited,  it  appeared  that  the  heir  be- 
ing  of  full  age,  let  his  ancestor's  widow  into  possession  of,  and  assigned  to 
her  for  dower  of  a  certain  estate  certain  closes  of  land,  in  which  there  was  an 
open  coal  mine  wrought  at  times  during  the  marriage,  but  which  had  been 
discontinued  long  before  the  husband's  death. — The  value  of  the  closes  was 
amply  sufiicient  to  answer  any  demand  of  dower,  without  regard  to  the  value 
of  any  of  the  coal.  The  question  was,  whether  the  heir  had  any  and  what  re- 
lief in  respect  to  the  excess  of.  his  own  assignment.  And  it  was  held,  that 
since  the  assignment  was  the  act  of  the  heir  himself,  he  being  of  full  age  at 
the  time,  he  had  no  remedy  at  law  against  the  dowress  for  avoiding  the  con- 
sequences of  that  act,  and  that  the  dowress  was  at  full  liberty  to  work  the 
mine,  notwithstanding  the  excess  of  assignment. 

But  if  the  heir  making  an  excessive  assignment  was  only  an  heir  in  tail,  it 
may  be  doubted  whether  those  in  remiunder  would  be  bound  by  his  acts. 

An  infant  heir  may  assign  dower,  for  the  widow's  cltdm  is  urgent,  and  ne- 
cessary for  her  immediate  support,  (^e) — ^However,  in  consequence  of  his  dis- 
ability, the  law  protects  him  against  the  consequences  of  an  excessive  assign- 
ment,  and  he  may,  even  before  he  arrives  at  full  age,  be  supplied  with  the 

(a)  Stooghton  v.  Leigh,  supra.  (6)  Ibid. 

(c)  See  Roper  on  Husbaod  and  Wife,  chap.  ix.  sec.  3. 

(d)  Gilb.  Dower,  800.  («)  1  Roll.  Abr.  137,  6S1.    Gore  v.  Perdae,  Cro.  Elis.  809. 

69 


646  SPANISH  AND  MEXICAN  LAW. 

writ  of  admeasorement,  which  U  addressed  to  the  sheriff,  and  which  directs 
him  to  make  the  admeasorement  finally,  (a) 

It  has  been  doabted,  whether,  if  an  open  mine  of  coals  or  lead  were  in  the 
share  assigned  by  the  infant  heir,  so  as  to  render  the  widow's  third  of  greater 
yalue  than  the  remaining  two-tlurds,  a  writ  of  admeasurement  wonld  lie.(&) 
It  is  difficult  to  conceive,  in  the  case  of  an  open  mine  not  taken  into  the  es- 
timation, any  ground  of  disdnction  from  an  ordinary  case  of  excessive  assign- 
ment ;  and  it  is  presumed,  that  there  can  be  no  doubt  in  such  a  case.  But 
if  the  value  of  the  mine  had  been  taken  into  account,  and  its  prospects^ 
though  since  improved,  were  then  such  as  to  make  no  material  distinction 
in  the  actual  apportionment,  it  might  of  course  be  contended,  that  there  was 
reason  why  the  writ  should  be  issued.  It  is  presumed  the  value  must  be 
taken  at  the  time  of  the  assignment,  and  the  heir  would  not  be  entitled  to  the 
writ  if  the  value  had  increased  since  the  assignment,  for  the  writ  is  given  to 
correct  errors  and  unfair  dealings ;  and  the  assignment  nught  be  perfectly 
fair  at  the  time  it  was  made.  All  such  questions  may  be  brought  by  either 
party  before  the  judges  of  the  Court  of  Common  Pleas,  who  will  direct  the 
writ,  and  proceed  to  make  the  proper  admeasurement.  (<;} 

It  would  appear,  therefore,  that  if  the  value  was  fieurly  ascertained  at  the 
time  of  the  assignment,  the  dowress  will  be  entitled  to  all  the  increased 
value  which  may  afterwards  have  resulted  from  the  improved  condition  of 
the  mine. 

But  if  the  value  was  not  fairly  ascertained  at  the  time  of  the  assfgnment, 
there  must  then  be  a  proper  re-valuation  of  the  property  at  that  period,  and 
a  fair  distribution  made  accordingly.  In  the  case  of  mines,  this  would  be 
sufficiently  difficult  to  determine.  It  might  be  a  matter  of  great  doubt,  and 
subject  to  much  confficting  evidence,  to  ascertain  the  value  of  a  mine  at  any 
remote  period  of  its  history  ;  for  the  value  of  a  mine  not  only  depends  upon 
the  actual  profits,  but  upon  the  difficulties  which  have  been  overcome,  or 
which  may  be  anticipated,  and  the  general  prospects  of  the  adventure.  It  is 
sufficiently  difficult  to  estimate  the  value  of  a  mine  at  any  period. 

It  is  stated  by  Fitzherbert,  that  if  the  lands  as»gned  by  the  mfant  heir 
exceed  one-third  of  the  whole,  and  they  become  more  valuable  than  the  re- 
mamder,  by  improvements  made  by  the  widow,  a  writ  of  admeasurement  wiD 
not  lie  on  account  of  such  improvements,  as  that  would  be  unjust,  since  she 
may  have  been  induced  to  make  them  under  a  presumption  that  the  asagn- 
ment  was  proper  ({2)  It  has  been  suggested,  that  there  seems  no  objection 
to  the  admeasurement  of  the  lands  assigned,  and  to  the  heir  taking  the  ovei^ 
plus,  upon  allowing  for  the  value  of  the  improvements  of  the  excess  of  lands 
assigned.    Thus,  if  the  assignment  were  of  four  acres  when  the  number 

(a)  Fits.  N.  B.  149  B.    QUb.  Dower,  885.    Bat  aee  Co.  Litt.  39.    2  Inst  867. 

(()  Fits.  N.  B.  149  C.  (c)  FHi.  N.  B.  148,  G.  H.    Gin>.  Dower,  885. 

(tf)  Itts.  N.  B.  148  C. 
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should  have  been  three,  the  heir  might  take  back  the  fourth  upon  the  admeas- 
urement, and  make  compensation  to  the  widow  for  the  value  of  its  improve- 
ments, (a)  But  it  does  not  appear  clear  that  the  sheriff  of  the  Court  of 
Common  Pleas  has  the  power  under  the  writ,  of  awarding  compensation, 
in  such  cases,  to  the  widow.  If  this  be  the  case,  relief  must  be  sought  for 
in  a  Court  of  Equity,  which  would  probably  either  put  the  parties  to  elect 
between  the  acceptance  of  certain  terms,  or  a  new  assignment  on  the  basis 
of  the  improvements,  (ft) 

To  what  extent  such  a  principle  might  be  held  to  apply  to  mines,  it  would 
be  impossible  to  say.  If  the  dowress  had  been  successful  in  convcrtmg  her 
expenditure  into  a  source  of  profit,  there  seems  no  reason  why  such  a  rule 
should  not  be  made  available  in  her  favour.  But  in  other  instances,  it  is 
conceived,  the  uncertain  nature  of  mining  speculations  would  preclude  her 
from  demanding  any  amount  of  compensation. 

It  has  been  decided  that  when  dower  has  been  sued  for  at  law,  and  a 
partial  or  improper  return  has  been  made  by  the  sheiiff,  the  heir  or  tenant 
may  be  relieved  in  equity.  Thus,  a  suit  was  brought  for  relief  against  a 
fraudulent  assignment  of  the  sheriff,  who  had  given  to  the  widow  a  full  third 
part  in  which  there  was  a  coal  mine  of  considerable  annual  value,  but  in  res< 
pect  of  which  no  consideration  was  had  in  the  assignment.  The  Court  pro- 
posed terms  for  the  consideration  and  acceptance  of  the  widow,  and  directed, 
if  they  were  not  accepted,  that  a  new  assignment  of  dower  should  be 
made.  (0) 

A  widow  will  also  be  entitled  to  dower,  when  there  is  a  Ucence  or  liberty 
in  fee  to  work  mines.  Although  this  liberty  only  forms  an  incorporeal  heredi- 
tament, yet' it  savours  of  the  reality  sufficiently  to  become  liable  to  dower.  (cZ) 


Mines,  of  course,  may  also  descend  in  coparcenery. 

The  case  of  Lord  Mountjoy,  (e)  is  the  only  one  which  seems  to  refer  to 

this  subject.     In  that  case,  there  was  only  a  liberty  to  work  mines,  and  it 

•  appears  to  have  been  held  that  such  a  right  descending  in  coparcenery,  was 

incapable  of  division,  and  that  the  coparceners  should  continue  to  work  the 

mines  with  one  stock,  participating  equally  in  the  expenditure  and  the  profits. 

It  has  been  observed,  that  from  the  report  of  the  case  by  Lord  Anderson, 
it  appears  that  this  was  a  mere  dictum,  either  of  some  of  the  judges,  or  of 
the  other  reporters.  For  this  point  of  indivisibility  is  not  noticed  in  Ander- 
son, who  gives  the  opinion  of  the  judges  as  it  was  certified  in  writmg  to  the 

(a)  Roper  on  Hneb.  and  Wife,  voL  i.  p.  409.  (6)  Hoby  v.  Hoby,  1  Vera.  218. 

(c>  Hoby  V,  Hoby,  1  Vera.  218.    2  Ch.  Ca.  160.    See  also  Sneyd  v.  Sneyd,  1  Atk.  442. 
{d)  Co.  Litt  82  a.  and  b.    Cro.  Jac.  621.    Pitz.  N.  B.  148  c. 
(«)  Qodb.  17,    1  And,  807,  and  Mo.  174. 
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privj  coancil ;  nor  is  it  one  of  ihe  questions  stated  by  Anderson  to  have  been 
referred  to  the  judges,  (a) 

This  dictum,  hoirever,  meets  with  the  approbation  of  Sir  Edward  Coke, 
and  does  not  seem  to  be  any  reason  for  disputing  it.  After  citing  the  case. 
Coke  proceeds  to  say,  that  then  it  might  be  demanded  what  should  bec<xne 
of  these  inheritances  ? — The  answer  is,  that  it  appeared  that  regularly  the 
eldest  should  hare  the  indivisible  inheritance,  and  the  rest  should  have  a 
contribution,  that  is,  an  allowance  of  the  value  in  some  other  of.  the  inherit- 
ance. But  what  if  the  common  ancestor  left  no  other  inheritance  to  ^ve 
any  thing  in  allowance,  what  contribution  or  recompense  should  the  younger 
eoparceners  hare  ? — ^It  is  answered,  that  one  coparcener  shall  have  the  sub- 
ject matter  for  a  time,  and  the  other  for  a  like  time— as  the  one  for  one  year, 
and  the  other  for  another,  or  more,  or  lesser  time,  whereby  no  preyiuUee 
could  grow  to  the  oivner  of  the  $oiL  (6) 

The  mere  right  to  work  mines<is,  as  we  have  seen,  an  incorporeal  heredi- 
tament existing  in  the  land  of  other  persons ;  axkl  it  is  indivisible,  because  a 
division  of  the  right  would  create  new  rights,  and  would  prejudice  the  owner 
of  the  soil.  All  the  coparceners  •  cannot  exercise  the  full  right.  This  is 
the  true  reason  why  the  enjoyment  of  coparceners  must  be  distributed  ^th 
respect  to  time,  or  limited  to  acts  proceeding  from  a  union  of  interests.  Such 
is  the  law  with  respect  to  estovers,  appendant  to  a  freehold,  a  right  of  piscary 
uncertain,  and  common  sans  number,  in  all  which  and  similar  cases,  a  parti- 
tion would  enlarge  the  original  grant  beyond  the  intention  of  the  grantor.  (<?) 

But  the  case  is  very  different  when  a  distinct  right  of  property  in  mines 
descends  in  coparcenery.  And  though  this  subject  has  never  called  for 
judicial^  discussion,  there  can  be  no  doubt  that,  in  analogy  to  what  has  been 
decided  with  respect  to  dower  in  mines,  coparceners  would  be  also  held  to  be 
entitled  to  a  partition.  Their  rights,  in  this  case,  have  no  such  interference 
with  the  property  of  others.  They  are  seised  not  of  bare  right,  but  of  an 
estate  in  fee,  divisible  in  its  nature. 

It  is  presumed,  therefore,  that  mines  whether  forming  a  distinct  inherit- 
ance or  not,  may  be  divided  amongst  any  number  of  coheiresses  under  a 
commission  issuing  from  the  Court  of  Chancery.  The  writ  of  partition  is 
now  abolished.  If  there  are  other  hereditaments  or  many  minev,  each 
coparcener  may  be  entitled  to  a  distinct  and  separate  estate  either  in  any  of 
the  mines  or  in  other  hereditaments,  or  in  both,  according  to  the  circumstan- 
ces of  the  case.  If  the  property  consist  only  of  mines,  and  these  are  inca- 
pable of  convenient  and  separate  partition,  the  proper  proceedings  might 
easily  be  suggested  by  reference  to  the  mode  of  partition  in  a  case  of  a 
similar  nature,  or  of  assignment  of  dower.    It  is  unnecessary  to  add,  that 

(a)  See  Co.  LitU  165  a.  n.  1.  (6)  Co.  LItt,  166  a. 

le)  Co.  Utt  9Z  a,    Godb.  21.    Perk.  tec.  541. 
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coparceners  may  alsO)  when  competent,  agree  to  any  special  enjoyment  or 
partition  in  the  usual  way.  (a) 

Similar  obseryations  will  apply  to  joint  tenants,  and  tenants  in  common. 

Mines,  when  held  for  chattel  interest,  will  vest  in  administrators,  in  case 
of  intestacy,  and  whether  held  for  freehold  or  chattel  interests,  will  also  vest 
in  the  assignees  of  the  estates  of  bankrupts  and  insolvents.  They  will  also 
be  subject  to  the  ordinary  processes  of  executions  on  judgment. 

Under  the  third  section  of  the  Statute  of  Frauds,  existing  interests  in 
land  may  still  be  assigned  and  surrendered  by  act  and  operation  of  law. 

Thus,  if  during  a  lease  from  year  to  year,  the  landlord,  with  the  assent  of 
the  tenant,  who  quits  the  premises,  accept  and  treat  a  third  person  as  his 
tenant,  this  will  amount  to  a  valid  surrender  of  the  former  tenant's  interest 
by  operation  of  law.  (J)  And  the  acceptance  of  a  new  lease  for  a  term, 
to  commence  during  the  existence  of  a  former  demise,  amounts  to  a  surren- 
der of  the  first  term,  (c) 


Section  V. 

TRANSFER  OF  SHARES. 

In  cases  of  partnership  in  mines,  it  usually  happens,  that  the  interest  in 
the  property  is  legally  vested  in  one  or  more  partners,  in  trust  for  themselves 
and  the  rest  of  the  company.  It  may  be  useful,  therefore,  to  consider  in 
what  manner  a  transfer  of  shares  held  under  such  circumstances  should  be 
effected. 

When  the  property  is  thus  vested,  the  existence  of  tho  trust  may  be 
shown  by  any  written  evidence  or  admission  of  the  parties  which  may  suf- 
fice to  establish  the  fact,  and  a  bill  in  equity  may  be  filed  for  the  discovery 
of  the  trust. — But  when  the  adventure  is  of  any  consequence,  there  should 
either  be  a  conveyance  of  the  property  to  the  other  partners  in  the  shares 
to  which  they  are  entitled,  or  the  trust  should  be  declared  by  the  trustees 
in  a  regular  deed,  in  which  should  be  expressed  the  respective  interests  of 
all  parties  interested  in  the  property  at  the  time  of  the  execution.  It  will 
be  seen  in  a  subsequent  part  of  this  treatise,  that  it  is  of  great  importance 
that  the  objects  of  a  mining  company  should  be  fully  developed  in  a  deed  of 
copartnership,  by  which  the  partners  may  prevent  many  of  the  legal  and 
troublesome  consequences  arising  from  such  connections,  (i)  It  is  very 
tisual  to  effect  both  purposes  by  the  instrument,  (c)     It  may  occasionally  be 

(a)  See  Bac.  Ab.  Copare.  C, 

{b)  Thomas  v.  Cook,  2  B.  and  Aid.  119.    Phipps  v.  Senlthorpe  1  B.  and  Aid.  60. 
(c)  Hamerton  v.  Stead,  3  Barn,  and  C,  478.    5  D.  and  R.  206.    And  see  WoodfaU  on  Land- 
lord and  Tenant,  by  Harr.  c.  yii.  §.  8. 
(if)  See  chap  yiii.  (<)  See  Appendix. 
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sufficiently  proper  to  include  the  stipulations  of  partnership  in  the  deed  of 
grant  itself. 

If  the  mines  are  held  for  a  freehold  interest,  the  cestois  que  trust  will,  of 
course,  be  entitled  to  an  equitable  freehold  ;  and  if  only  for  terms  of  years, 
they  will  be  entitled  only  to  an  equitable  chattel  interest.  If,  ag^n,  the 
property  is  held  under  a  mere  agreement,  all  the  parties  interested  will 
stand  merely  in  a  similar  condition,  and  will  be  equally  entitied  to  equitable 
interests  only,  either  of  a  freehold  or  personal  natuie.  In  all  these  cases, 
the  shares  of  the  cestuis  que  trust  would  be  effectually  bound  by  any  written 
memorandum  or  agreement  for  transfer,  which  would,  in  equity,  affect  the 
legal  estate,  and  control  its  disposition.  In  some  cases,  as  where  the  adven- 
ture is  of  trifling  importance,  or  when  the  period  of  enjoyment  is  very  limit- 
ed, it  may  be  sufficientiy  prudent  to  dispense  with  any  further  means  of 
security.  But  it  ^ill  generally  be  most  advisable  to  tranefef  the  shares  by 
an  indenture  of  equitable  grant  or  assignment,  by  which  the  conveying  par- 
ties may  be  clearly  estopped  from  asserting  subsequent  claims,  and  may 
enter  into  proper  covenants  with  the  persons  acquiring  the  shares. 

Notice  of  transfer  should  be  immediately  given  to  the  trustees.  This  is 
often  effected  by  the  entry  of  the  names  of  new  partners  upon  the  books  of 
the  concern,  and  recognition  by  their  copartners.  But  if  the  trustees  are 
not  partners,  express  notice  should  be  given. 

If  the  person  transferring  the  shares  be  one  in  whose  name  the  property 
is  held,  and  he  disposes  of  his  whole  interest,  it  will,  of  course,  be  proper 
that  he  should  also  divest  himself  of  all  legal  and  equitable  title  to  the  gen- 
eral property  as  well  as  the  particular  shares.  This  object  may  be  attained 
in  the  manner  already  pointed  out  in  the  preceding  sections.  K  there  be 
only  an  agreement  for  the  mining  property,  no  further  conveyance  than  that 
of  the  shares  can,  of  course,  be  obtamed. 

These  observations  will  apply  equally  to  licenses  either  for  freehold  or 
chattel  interests. 

It  is  almost  unnecessary  to  say,  that  the  shares  will  follow  the  course  of 
devolution  and  descent,  and  be  subject  to  the  usual  incidents  of  real  prop- 
erty, according  to  the  nature  of  the  tenure.  Equity  follows  the  law.  If 
they  are  freehold  of  inheritance,  they  will  descend  to  the  heir  in  cases  of  m- 
testacy,  except  in  cases  where,  as  we  shall  afterwards  see,  they  are  still  to 
be  considered  in  the  nature  of  personal  estate,  and  even  then  the  heir 
will  hold  an  equitable  interest  for  those  beneficially  entitied.  If  the  shares 
are  leasehold  for  years,  they  will  devolve  upon  the  executor  or  administrator 
who  will  hold  them  upon  the  trusts  of  the  will,  or  as  part  of  the  general  per- 
sonal estate  of  the  deceased. 

Transfers  of  shares  in  mines  are  often  effected  in  a  most  careless  and  ir- 
regular manner,  and  so  as  frequently  to  lead  to  vexatious  litigation.  It 
should  be  strongly  impressed  upon  the  minds  of  all  adventurers  that  their 
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shares  in  mines  can  only  be  effectually  transferred  in  compliance  with  the 
Statute  of  Frauds,  the  provisions  of  which  have  been  already  discussed. 

In  some  cases,  however,  Courts  of  Equity  have  supplied  the  wants  of  a 
strict  observance  with  the  requisitions  of  that  Statute ;  but  this  doctrine  has 
been  carried,  in  some  cases,  to  an  exorbitant  extent,  and  Lord  Bedesdale 
might  justly  make  the  observation  that  it  was  absolutely  necessary  for  the 
Courts  to  make  a  stand,  and  not  carry  the  decisions  further,  (a) 

It  is  decided,  however,  that  if  a  purchaser  take  rightful  possession  of  the 
property,  (6)  or  if  he  expend  money  in  improving  the  condition  of  the  pro. 
perty  according  to  the  agreement^  (c)  the  contract  will  be  considered  as  in 
part  executed,  and  the  Statute  will  be  deprived  of  its  operation.  But  the 
payment  of  a  small  part  of  the  purchase  money  only  will  not  have  that  ef- 
fect. (<2)  And  it  appears  to  be  the  better  opinion  of  the  profession  that  even 
the  payment  of  a  considerable  proportion  will  be  equally  inoperative,  (e) 


CHAPTER    IV. 

OK  LEASES  AND  LICENSES. 

J.  Description  of  a  mining  lease. 
U.   Construction  of  leases. 
m.  License  to  work  mines. 


Section  I. 


PESGBIPTION   OF  A  MIKING  LEASE. 


The  greatest  portion  of  mineral  districts  are  worked  under  leases  or 
Ucenses,  and  questions  of  importance  are  frequentiy  arising  with  respect  to 
the  validity  and  construction  of  these  instruments.  This  subject  has,  there- 
fore,  been  reserved  for  distinct  consideration. 

(a)  2  Scho.  and  Lef.  6. 

{b)  Batcher  v.  Stapelj,  1  Yern.  363 «  Fjke  v.  Williams,  2  Vern.  465.  Lacon  t;.  Mertina,  3 
Atk.  1,  Wills  V.  Stradling,  8  Ves.  378.  Bowers  v.  Cator,  4  Ves,  91.  Gregory  v,  Mighell*  18 
Yea.  328.    Eine  v.  Balfe,  2  Ball,  and  B.  843.    Morphett  v.  Jones,  1  Swanst  172. 

(c)  Fozcraft  v.  Lister,  2  Vern.  456.  Floyd  v.  Backland,  2  Freem.  26S.  Mortimer  v.  Or- 
chard, 2  Ves.  JQD,  248.    Toole  v.  Medlicott,  1  Ball,  and  B.  393. 

id)  Seagood  v.  Meale,  Free.  Ch.  560.  Lord  Fingal  v.  Boss,  2  Eq.  Ca.  Abr,  46.  pi.  12.  Main 
V.  Melbonrn,  4  Tes.  720« 

(a)  Batcher  v.  Batcher,  9  YtB,  382.  Cluaa  v.  Cooke,  1  Scho.  and  Lef,  22,  And  see  1  Ca. 
and  0-.  !«^     1  Bog.  V.  and  P.  208. 
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In  pursuing  this  investigation,  we  may  proceed,  in  the  first  place,  to  gire 
a  general  description  of  a  mining  lease,  to  define  its  construction,  and  some 
of  its  legal  incidents ;  to  point  out  the  distinction  in  the  creation  of  an  actual 
demise  and  a  mere  license  to  work  mines ;  and  to  describe  the  nature  and 
properties  of  a  license.  The  right  to  grant  interests  of  this  description,  and 
the  manner  in  wluch,  in  some  cases,  that  right  must  be  exercised,  will  be 
discussed  in  the  next  chapter. 

A  lease  should,  after  a  proper  description  of  the  parties,  proceed  to  de- 
mise under  an  adequate  description,  the  subject  of  contract.  No  cases  are 
reported  on  the  subject  of  insufficient  description  of  mines,  though  many  dis- 
putes have  arisen,  as  might  naturally  be  supposed.  When  all  the  mines  or 
quarries  of  any  particular  metal  or  mineral  within  a  certain  district,  form  the 
subject  of  demise,  as  is  usual  in  the  coal  fields  and  limestone  beds  of  the 
kingdom,  no  dispute  can  well  arise,  except  with  respect  to  the  actual  bound- 
ary of  the  surface,  or  that  below  corresponding  with  the  surface.  In  such 
cases,  all  the  specified  products  found  within  the  line  of  demarcation  will  be- 
long to  the  lessee.  But  metals  are  usually  deposited  in  veins  or  lodes  ;  and 
not  like  coal,  which  is  always  foand  in  a  state  of  stratification,  corresponding 
more  or  less  with  the  crust  of  the  earth.  Now,  in  such  cases,  it  is  not  the  in- 
variable, though  not  an  uncommon  practice,  to  demise  all  the  nunerals  wiUi- 
in  certain  bounds  which  are  ascertamed  on  the  surface  ;  but  it  is  perhaps 
more  usual  to  demise  only  particular  veins,  or  known,  or  supposed  deposits 
of  metalliferous  substances.  These  veins  are  demised  for  a  certain  length, 
and  with  a  proportionate  and  adequate  breadth.  When  there  is  only  one 
adventure  in  operation  within  the  same  field,  little  difficulty  is  experienced  ; 
for  if  a  new  vein  is  discovered  in  the  course  of  workings,  the  right  to  which 
it  is  desirable  to  acquire,  this  desire  may  usually  be  gratified  without  infring- 
ing upon  the  rights  of  other  adventurers.  But  the  lessor  may,  in  some  cases, 
be  induced  to  withhold  any  further  extension  of  grant,  though  it  must  be  ac- 
knowledged, that  in  general,  the  conduct  of  extensive  owners  towards  min- 
ing adventures  is  marked  by  great  liberality  and  fairness  of  dealing.  It 
also  often  happens  that  many  of  the  veins,  which  may  have  been  traced  from 
a  greater  or  less  distance,  are  actually  in  lease  at  the  same  time,  in  the  same 
parcel  of  ground.  Thus,  veins  in  the  possession  of  difierent  lessees,  may 
actually  intersect  each  other ;  or  if  not  intersecting  each  other,  the  veins 
may,  at  any  rate,  come  within  the  boundary  prescribed  for  the  proper  breadth 
in  each  demise,  or  they  may  run  into  a  district  comprised  in  a  deed  of  gene- 
ral grant.  In  such  cases,  there  can  be  no  doubt  that  the  fir^t  grant  must 
be  sustained  in  all  its  vigour.  Qui  prior  est  in  tempore,  potior  in  jure. 
The  second  lessee  cannot  claim  what  has  been  already  granted  to  the  first. 
But  the  difficulty  is  frequently  only  half  solved  by  the  appIicaticA  of  this 
plain  rule  of  law.    It  may,  in  many  cases,  be  exceedingly  difficult  to  ascer- 
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tain  the  identity  of  a  vein,  and  a  vein  may  be  improperly  or  imperfectly  de* 
scribed  in  the  grant. 

These  difficulties  may  alao  be  increased  by  the  nature  or  disturbance  of 
the  stratification  of  the  earth.  It  would  be  impossible,  in  a  treatise  of  this 
description^  to  give  any  accurate  idea  of  the  difficulties  which  might  be  oc- 
casioned by  imperfect  description ;  and  it  would  be  equally  impossible  to  en* 
ter  into  any  particular  enumeration  of  the  geological  phenomena  which  might 
render  the  clearest  description  of  no  avail  in  ascertaining  the  rights  of  the 
parties.  To  instances  of  the  first  kind,  there  are  no  limits  but  those  pro- 
scribed to  the  imperfections  of  language.  And  Nature,  in  her  subterraneous 
operations  at  least,  is  not  more  to  be  depended  upon  than  human  efforts  are, 
for  regularity  of  proceedbg.  Thus,  the  course  of  two  different  veins  may 
be  interrupted  by  the  intersection  of  a  strong  cross  vein,  which  may  produce 
almost  unavoidable  confusion  to  the  respective  rights  of  different  adventurers. 

But  it  is  not  only  in  the  exploration  of  metalliferous  veins  that  the  mining 
adventurer  is  exposed  to  unpleasant  encounters  of  this  description.  The 
same  result  may  take  place  even  in  the  working  of  minerals  found  in  a  stra- 
tified state,  and  which  are  justly  considered  to  be  easier  of  search,  though 
not  always  easier  of  attainment.  For  instance,  a  well  ascertained  stratum 
of  coal  may  be  the  subject  of  accurate  description  and  demise.  There 
would  appeat>  to  be  little  difficulty  in  such  a  case.  But  the  whole  stratifi- 
cation may  be  affected  in  a  manner  similar  to  the  case  just  mentioned  by  an 
intersecting  dyke^  or  vein  of  extraneous  matter.  Different  strata  of  coal  may 
have  the  same  horieontal  position  on  both  sides  of  the  disturbing  dyke  ;  but 
they  may  be  totally  changed  in  their  relative  situation  to  each  other  on  each 
side.  Thus,  an  upper  stratum  of  coal  may  be  thrown  down  so  far  as  to  cor- 
respond with  the  third  or  fourth  stratum  downwards  on  the  other  side ;  and 
these  different  but  adjacent  strata  may  be  of  the  same  thickness  and  qual- 
ity, and  ouiy,  in  their  general  character,  possess  points  of  almost  entire  re- 
semblance and  identity.  Such  mistakes  are  often  inevitable  during  what  is 
called  the  process  of  boring  or  experimenting  for  coal ;  and  even  when  the 
coal  is  actually  in  the  course  of  work  ing,  it  is  possible  that  the  error  may 
still  continue  for  a  considerable  time.  The  consequences  resulting  from 
such  causes  may  be  very  serious.  Veins  and  strata  may  be  uneonscionsly 
worked  by  those  who  may,  under  circumstances  of  great  hardship,  be  unex- 
pectedly called  upon  to  give  up  the  produce  of  their  successful  labours  to 
others  who  have  established  a  superior  claim.  Again,  the  minerals  may  ba 
fraudulently  and  violently}  extracted  by  persons  who  are  conscious  of  their 
want  of  tide,  but  who  may  disguise  or  pervert  the  facts,  and  take  shelter 
under  the  colour  of  a  legal  claim.  Disputes  may  arise,  the  law  be  appealed 
to,  and  an  expenditure,  which  may  require  almost  the  wealth  of  a  prosper* 
oos  mine  to  satiate,  may  be  incurred  ;  and  it  may  happen,  after  all,  thai 
when  the  rights  of  the  parties  have  been  adjusted  by  the  judgment  of  the 
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law,  the  offenders  may  have  foand  means  to  evade  the  consequences  by  a 
timely  description  or  expenditure  of  property.  The  ntmost  that  can  be  done 
in  the  preparation  of  a  demise  for  avoiding  any  of  these  consequences,  is  to 
render  the  description  as  clear  and  intelligible  as  possible.  No  human  lan- 
guage can  control  the  operations  of  Nature.  The  rest  must  be  left  to  be  de- 
cided by  the  test  of  actual  experience. 

The  direction,  situation,  nature,  and  quality  of  the  vein  or  stratum,  must 
be  fiurly  proved  by  experiment,  and  in  case  of  doubt,  it  will  be  for  a  jury 
to  determine  in  whose  favour  the  evidence  preponderates. 

After  describing  the  subject  matter,  the  instrument  usually  demises  the 
full  liberty  to  work  the  mines,  and  often  in  demises  of  metalliferous  veins,  to 
smelt  the  ores,  and  to  erect  washing  and  smelting  apparatus,  and  to  effect 
several  other  purposes  particularly  enumerated.  Now  it  has  been  seen, 
before  that  the  right  to  work  mines  is  necessarily  incident  to  the  grant  with- 
out any  express  authority  for  that  purpose,  and  that  this  power  cannot  be 
restrained  by  a  special  power  given  in  the  affirmative^  which  may  authorise 
more  acts  than  would  be  implied  by  law,  but  which  will  in  no  wise  exclude 
the  full  operation  of  the  law.  (a)  A  grant  or  lease  of  mines,  therefore,  will 
be  attended  with  all  the  rights  and  incidents  which  may  be  necessary  for  the 
full  enjoyment  of  the  thing  granted,  unless  any  of  those  rights  and  incidents 
are  restrsdned  by  express  stipulation  ;  for  modus  et  oonventio  semper  vincunt 
legem.  It  is  often  a  matter  of  great  importance  to  ascertdn  what  rights  are 
necessarily  incident  to  grants  of  this  nature,  and  consequently  how  far  any 
other  rights  should  be  expressly  provided  for,  if  the  application  of  law  is  not 
sufficient  to  effectuate  the  intention  of  the  parties.  The  only  incidents  which 
will  be  implied  by  law,  will  be  those  which  may  be  necessary  for  giving  the 
grantor  the  full  benefit  of  his  contract,  and  for  enabling  him  to  produce  and 
carry  away  the  mineral  in  a  merchantable  condition.  He  may  enter,  dig 
shafts,  and  pits,  drive  levels,  make  water  gates,  and  aqueducts  for  draining 
the  mines ;  he  may  erect  all  such  engines,  machinery,  and  buildings  which 
-may  be  absolutely  required  for  obtaining  the  minerals,  or  for  protecting  them 
when  they  are  in  his  possession  ;  and  he  may,  in  short,  make  use  of  all  such 
means  as  are  usually  and  necessarily  employed  for  the  effectual  and  proper 
working  of  similar  mines.  Such  rights  must  be  incident  to  mining  leases  of 
every  description.  If  the  mineral,  as  coal  or  limestone  for  instance,  be  pro- 
cured from  the  earth  in  such  a  state  as  to  be  immediately  vendible  without 
any  additional  process,  no  other  incidents  will  be  presumed,  for  no  other  are 
absolutely  required  ;  but  if  the  mineral,  like  the  ores  of  the  different  metals, 
be  found  in  a  crude  and  imperfect  state,  or  mixed  up  with  the  soil  or  other 
ingredients  of  the  earth,  an  additional  right  will  be  presumed- for  the  benefit 
of  the  grantee  or  lessee,  viz.,  to  erect  washing  mills  and  other  apparatus  for 
deatung  and  washing  the  mineral  from  impurities  mixed  with  it,  and  for 

(a)  Burl  of  Cardigan  v.  Aniiitag«,  4  Barn,  and  C.  197.    See  chap.  ii. 
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enabling  him  to  produce  the  mineral  in  a  state  fit  for  smelting,  or  for  imme- 
diate use,  when,  for  the  first  time,  it  becomes,  properly  speaking,  an  article 
of  commerce.  The  mineral  may  thus  be  effectually  secured  from  the  free- 
hold, separated  from  extraneous  substances,  and  procured  in  a  pure  and 
marketable  condition.  The  objects  of  a  simple  grant  will,  therefore,  have 
been  fully  attained,  and  the  mineral  may  be  taken  from  off  the  lands.  Such 
incidents,  therefore,  as  these,  need  not  be  specified  in  a  lease,  though  it  is 
always  preferable  to  leave  no  room  for  dispute.  But  all  other  rights  which 
are  not  implied  by  law,  such  as  the  right  to  erect  houses  for  workmen,  furna- 
<:es  and  buildings  for  smelting  and  refining  ores,  for  making  use  of  any  of 
the  other  materials  on  the  lands  not  included  in  the  grant,  must  be  expressly 
mentioned  ;  for,  however  important  they  may  have  been  in  the  contemplatioa 
of  the  parties,  they  are  not  strictly  necessary  for  the  full  operation  of  the 
grant  or  lease.  In  short,  all  rights  which  are  not  obviously  implied  by  law, 
and  which  are  intended  to  be  conferred,  should  be  clearly  expressed  on  the 
face  of  the  instrument. 

It  may  be  often  very  important  to  make  special  stipulations  with  respect 
to  rights  of  way.  A  rights  of  way  is  incident  to  every  grant,  in  cases 
where  the  grantor  has  the  power  to  confer  it.  But  it  frequently  happens  that 
some  required  deviations  from  the  proper  course,  some  proposed  alteration 
in  the  general  condition  of  the  property,  or  some  particular  mode  or  plan  of 
shipment  or  delivery,  demand  a  more  particular  arrangement.  It  may  also 
here  be  observed  that  in  leases  of  the  surface,  the  grantor  should,  in  all  min- 
ing countries,  make  such  reservation  with  respect  to  rights  of  way  as  may 
seem  to  be  probably  required  for  mining  operations.  If  the  minerals  in  the 
lands  are  reserved  to  the  grantor,  the- tenant- of  the  surface  will  then  never 
have  been  in  the  possession  of  them.  The  exception  will  be  construed  aa 
a  grant,  and  a  right  of  way  will,  of  course,  be  presumed  by  law.  But  this 
right  will  not  extend  to  minerals  produced  in  the  lands  of  others.  Way 
leaves,  in  many  mining  districts,  are  of  very  great  annual  value  ;  and  when 
they  are  likely  to  be  required,  they  should  always  be  properly  reserved  in 
all  farming  leases.  It  will  be  the  duty  of  every  prudent  lessee,  before  he 
is  farembarked  in  a  mining  speculation,  to  secure  to  himself  all  the  neces- 
sary rights  of  way  which  may  be  required  to  be  obtained  from  other  persons 
as  well  as  from  the  grantor  of  the  mines.  Few  circumstances  can  be  more 
harrassing  to  the  enterprising  lessee,  than  to  find  that  after  years  of  pa- 
tience and  expenditure,  and  when  his  efforts  have  been  finally  crowned  with 
success,  he  will  still  be  required  to  make  an  unconscionable  bargain  for  a 
right  of  way,  without  which  his  acquisition  will  be  comparatively  worthless, 
and  which  by  foresight  and  attention,  might  have  been  effectually  provided^ 
for.  Such  cases,  it  is  to  be  feared,  are  not  uncommon.  It  will  be  often  pro- 
per for  the  lessor  to  reserve  rights  of  way  through  the  mines  demised  for 
the  purpose  of  working  other  mines.     These  are,  in  the  coal  districts  of  the 
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North  of  England,  iecbnically  called  outstrnkes.  Thus  one  pit  may  be  used 
for  brmging  np  the  coal  lying  in  distinct  lands. 

If  any  parts  are  to  be  excepted  to  the  grantor,  they  dionld  be  set  ont 
and  particularly  described  before  the  insertion  of  the  habendum.  Thus,  if 
lands  are  dembed  at  the  same  time  with  the  mines,  it  is  asual  to  except  the 
trees  and  underwood  ;  but  by  far  the  most  important  exceptions  consist  of 
distinct  parts  of  the  minerals  which  are  intended  to  be  reserved  to  the 
grantor.  When  minerals,  different  from  those  demised,  are  excepted  ont 
of  the  demise,  there  can  be  little  difficulty  as  to  the  subject  matter  of  the 
exception,  though  many  difficulties  might  occur  in  the  mode  of  working 
imder  both  the  demise  and  the  exception.  But  when  the  minerals  except- 
ed, are  of  the  same  name  and  nature  as  those  demised,  it  will  be  necessary 
to  make  the  description  both  of  what  is  demised,  and  what  is  intended  to  be 
excepted,  sufficiently  clear  and  express.  Enough  has  already  been  said 
upon  the  necessity  of  accurate  description  in  mining  leases. 

It  has  been  stated,  that  an  exception  is  to  be  construed  as  a  grant,  and 
therefore  the  same  rights  necessary  for  a  full  enjoyment  of  the  subject  of 
exception  will  be  implied  by  law.  But  it  had  been  also  stated,  that  a  grant 
10  always  to  be  taken  most  strongly  against  the  grantor.  There  is,  there- 
fore, an  additional  reason  why  the  language  of  exceptions  should  be  full  and 
olear,  and  why  any  other  rights  intended  to  be  reserved  should  be  expressly 
defined.  Thus,  in  general,  it  is  presumed,  the  mining  operations  under  the 
exception  must  be  carried  on  so  as  not  to  interfere  with  the  working  of  the 
parts  demised ;  for,  otherwise,  it  would  be  in  the  power  of  the  grantor  to 
derogate  from  the  force  of  his  grant.  This  can  only  be  allowed  by  express 
terms. — ^For  expre9$um  faeit  cessare  tcLeitum  ;  and  a  grantor  may  ttius  mod- 
ify his  grant  in  any  manner  suited  to  his  purposes.  In  shorr,  it  ^11  be  the 
duty  of  the  grantor  or  lessor  who  reserves  to  himself  any  thing  out  of  his 
grant  or  lease,  to  observe  that  he  does  not  in  any  way  deprive  himself  of 
taking  the  full  advantage  of  the  thing  reserved  ;  and  it  may,  in  some  cases, 
be  advisable  for  him  to  secure  even  a  superior  advantage,  if  he  has  reason 
to  contemplate  any  collision  of  interests. 

It  is  not  nnusual  to  include  in  the  exception,  liberty  to  the  leiraor  and  his 
logouts  to  visit  the  works.  This  right  is  more  generally,  perhaps,  preserved 
by  covenant — a  mode  equally  cffisctive,  and,  in  many  respects,  preferable. 

After  the  exception  comes  the  Habendum^  which  should  accurately  state, 
if  the  lease  be  for  years,  the  number  of  years  intended  for  its  duration,  and 
the  period  of  its  commencement ;  if  for  lives,  the  number,  names,  and  de- 
scription of  the  cestuis  que  vie.  In  the  latter  case,  it  must  be  remembered 
that  the  lease  cannot  begin  at  a  day  to  come ;  fw  a  freehold  interest  ie 
created  by  it,  and  a  freehold  cannot  be  made  to  commence  in  future,  (a)  It 

(a)  Plough  V,  Leeds  (Dake)»  Cowp.  710,  715.    Freeman  d.  Venon  «.  Wert,  2  Wile,  16S. 
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may  be  observed,  that  a  lease  may  be  granted  for  different  periods  of  years, 
as,  for  instance,  for  seven,  fourteen,  or  twenty-one  years,  and  that  in  the  ab- 
sence of  any  other  agreement  on  the  face  of  the  deed  as  to  duration,  the 
lessee  only  will  have  the  option  at  which  of  the  periods  the  lease  shall  deter- 
mine. (^)  The  Habendum  should  also  express  when  there  are  more  les- 
sees than  one,  whether  it  is  intended  they  should  take  as  tenants  in  common, 
or  as  joint  tenants.  When  the  lessees  are  numerous,  it  may  be  advisable  to 
adopt  the  latter  mode  ;  in  other  cases,  the  former  mode  may  be  used,  except 
in  the  grant  of  freehold  interests  of  inheritance,  where  it  is  desirable  to 
obviate  as  far  as  possible  the  descent  of  any  portion  of  the  legal  estate  upon 
infant  heirs.  In  either  ease,  however,  the  equitable  rights  of  the  parties 
really  interested  will  remain  the  same  ;  for  the  lessees  will  be  only  trustees 
on  behalf  of  all  persons  having  or  acquiring  shares  in  "the  property. 

We  next  come  to  the  Reddendum  or  reservation  of  rent,  which  forms,  in 
general,  the  consideration  for  the  granting  of  the  lease. 

It  is  said,  that  a  reservation  of  rent  must  be  of  some  other  thing  issuing 
or  coming  out  of  the  thing  granted,  and  not  a  part  of  the  thing  itself,  for 
that  mould  be  an  exception  out  of  the  grant,  and  not  a  rent  reserved.  (5) 
It  would  appear,  therefore,  that  when,  as  is  very  usual  in  leases  of 'metallic 
veins,  the  reservation  consists  of  some  proportion  of  the  mineral  in  its  nat- 
ural state,  there  will  not  be  strictly  a  rent,  but  an  exception.  The  consider- 
ation, in  such  cases,  will  simply  consist  in  the  extraction  and  delivery  of  the 
part  excepted  to  the  lessor.  There  can  be  no  distress  for  such  a  species  of 
rent.  No  render,  however,  will,  of  course,  be  due  till  the  mineral  is  severed 
from  the  land  ;  and  when  that  is  effected  the  lessor  may  recover  the  proper 
proportion  by  an  action  either  of  trover,  or  in  respect  of  the  covenant  of  the 
lessees.     A  bill  in  equity  for  an  account  may  also  be  maintained. 

But  if  the  reservation  is  of  a  proportion  of  the  mineral  in  its  smelted  or 
manufactured  state,  it  will  constitute  a  legal  rent  subject  to  the  usual  in- 
cidents, (c) 

Ren's  are  generally  payable  in  money  in  demises  of  quarries  or  open 
workings,  and  are  often  payable  for  mines.  In  mines  of  coal  the  render  is 
also  usually  in  money,  and,  in  many  instances,  made  to  vary  with  the  market 
price  of  the  article.  In  the  extensive  coal  districts  belonging  to  the  Dean 
and  Chapter  of  Durham,  the  demise  is  made  subject  to  an  annual  certain 
rent,  and  also  to  what  is  called  a  tentale  rent.  A  Ten  is  a  local  measure 
equal  in  weight  to  about  forty  eight  tons  and  a  half.  The  lessee  pays  rent 
at  the  rate  of  twenty  shillings  for  every  ton  of  coals  which  is  worked  by  him, 
till  he  has  worked  such  a  number  of  tons  in  the  year  as  to  make  the  pay- 
ments in  respect  of  them  amount  to  the  full  certain  rent  mentioned  in  the 

(a)  Dann  v.  Sparrier,  3  Bo).  and  Pul.  899,  442.     Price  v.  Dyer,  17  Vei.  856.    Doe  d. 
Webb  V.  Dizon,  9  Eait,  16. 

{b)  Co.  Liu.  47  a.  U%  a.  (c)  Co.  Litt.  142  ft. 
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demise  ;  and  after  that  period,  he  still  continues  to  pay  the  rent  of  twenty 
shillings  for  every  ton  which  he  may  afterwards  raise  in  the  same  year. 
Thus  the  annual  certain  rent  U  payable  to  the  lessor  at  all  events,  whether 
the  mine  be  worked  to  the  extent  which  would  make  up  the  rent  at  the  rate 
mentioned,  or  not,  and  in  fact,  whether  the  mine  is  worked  at  all  or  not. 
But  the  lessee  has  also  the  right  to  make  up  the  number  of  tons  when  the 
quantity  raised  has  not  kept  pace  with  the  rent,  during  any  subsequent 
period  of  his  tenancy,  without  any  further  payment.     This  is  also  a  usual 
mode  of  render  in  other  collieries  of  the  North  of  England  which  are  de- 
mised for  from  forty-two  to  sixty  years.     In  other  parts  of  Eugland,  a  simi- 
lar system  prevails  with  respect  to  coal  mines.     Sometimes  a  rent  of  a  cer- 
tain sum  for  every  t:n  is  payable  ;  but  in  case  the  rent  thus  payable  shall 
not  amount  to  a  certain  sum  in  every  year  or  part  of  a  year,  then  the  de- 
ficiency is  to  be  made  up  by  a  further  payment,  unless  the  mine  shall   be 
incapable  of  producing  to  the  extent  which  would  be  required  for  yielding 
the  landlord's  rent.     The  lessee  is  still  left  at  liberty,  during  any  subsequent 
period  of  his  lease,  to  work  a  quantity  of  coal  equal  to  the  deficiency  for 
the  time  being,  without  further  payment.     In  other  districts,  a  distinct  pro- 
portionate part,  as  one*seventh,  of  the  money  realized  by  the  sale  of  the 
coal  which  is  raised  from   time   to  time  is  reserved,  with  such  an   addi- 
tional sum,  if  required,  as  may  always  yield  to  the  lessor  a  certain  fixed 
rent,  unless  the  mines  are  incapable  of  producing  a  specified  number  of  tons 
in  the  week.     This  proportion,  however,  varies  indefinitely,  according  to  the 
nature  of  the  operations,  the  supposed  risk,  the  amount  of  expenditure,  and 
the  general  circumstances  of  the  case.     Special  provisions  are  often  inserted 
for  imposing  a  rent  of  so  much  per  sack  upon  the  coke  which  is  made,  und 
also  upon  so  much  of  the  slack  or  small  coal  which  is  raised  and  not  con- 
sumed on  the  premises,  and  also  upon  the  bricks  or  tiles  which  may  be  made 
from  the  clay  which  may  be  demised  with  the  coal. 

The  rents  made  payable  in  respect  of  metalliferous  mines  are  almost  in- 
variably proportioned  to  the  quantity  of  ore  actually  raised,  and  without  any 
stipulated  certain  rent  in  money,  This  rent  b  called  the  duty  ore,  or  the 
lot  ore,  or  the  lord's  dues.  It  is  a  common  practice  to  stipulate  that  the 
rent  shall  be  paid  in  money  according  to  the  market  price  of  the  day,  or  by 
delivery  of  the  metals  in  a  manufactured  state.  Thus,  in  demises  of  lead 
mines  the  reservation  may  consist  of  a  certain  quantity  of  smelted  lead  and 
of  the  silver  actually  extracted  from  the  ore.  In  all  such  cases,  an  ade> 
quate  allowance  is  made  in  the  amount  of  reservation  for  the  expense  saved 
to  the  lessor  iil  selling  or  smelting  his  proportion  of  the  produce.  But  it  is 
a  frequent  practice  to  stipulate  for  the  lord's  proportion  of  mineral  to  be 
rendered  when  it  has  been  washed  and  cleansed  by  the  lessee,  and  before  it 
has  undergone  any  process  of  manufacture,  by  which  its  quality  is  changed. 
The  proportion  to  be  rendered  to  the  lessor  diifer&l  not  only  with  respect  to 
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the  nature  of  the  metals  and  substances  which  are  discovered,  but  also  to 
the  circumstances  under  which  they  are  produced.  It  would  be  impossible, 
therefore,  to  lay  down  any  general  rule. 

It  also  sometimes  happens,  that  fines  or  premiums  are  payable  on  the 
removal  or  grant  of  a  lease  of  mines,  either  instead  of,  or,  as  is  more  usuaU 
in  addition  to  the  annual  rents. 

It  may  be  observed,  that  when  there  is  a  demise  generally  of  all  metals  and 
minerals,  the  reservation  should  correspond  with  the  different  substances  demis- 
ed. The  render  is  generally  adapted  to  what  is  known  or  supposed  to  be  dis- 
coverable in  the  laud,  but  it  may  easily  happen  that,  under  a  general  demise  of 
the  minerals,  other  substances  besides  those  which  may  be  mentioned  in  the 
elause  of  reservation,  may  be  met  with,  and  these  might  be  worked  without 
any  profit  accruing  to  the  lessor.  If,  on  the  other  hand,  there  was  a  general 
proportion  specified  for  all  minerals  found  within  the  limits,  it  might  still 
happen  that  many  kinds  of  substances  would  be  worked  with  injury  either  to 
the  lessor  or  lessees.  Thus,  a  render  of  the  average  amount  of  lead  duty 
for  copper  would  subject  the  lessee  to  much  harder  terms  than  are  usual  in 
such  cases,  and  the  contrary  would  prove  equally  disadvantageous  for  the 
lessor.  As  a  general  rule,  it  may  be  observed,  that  there  should  be  either 
no  general  demise  of  minerals,  without  providing  for  the  proper  amount  of 
rent  in  each  case,  which,  with  respect  to  all  but  the  leading  and  most  valua- 
ble minerals,  may  be  done  in  general  terms,  or  the  amount  of  rent  should  be 
such  as  sufficiently  to  protect  the  lessor,  whatever  may  be  the  result  of  the 
discoveries.  Lessees,  in  general,  know  with  tolerable  exactness,  what  des- 
cription of  substances  they  may  expect  to  meet  with  in  the  course  of  their 
enterprize,  and  will  generally  take  care  that  these  substances  are  included  in 
the  grant,  and  that  the  rent  reserved  is  not  beyond  the  usual  amount.  If 
other  minerals  than  those  anticipated  by  the  lessor  are  found,  although  they 
will  by  the  general  description  be  in  the  possession  of  the  lessee,  yet  if  the 
duty  payable  should  prove  to  be  above  the  usual  amount,  the  lessor  will  still 
have  it  in  his  power  to  control  the  proceedings  of  his  lessees,  or  to  receive 
an  ample  remuneration. 

It  is  proper  when  duty  ore  or  metal  is  reserved  for  rent,  that  the  lease 
should  sufficiently  express  the  time  and  manner  of  delivery  to  the  lessor. 
This  may  be  expressed  either  in  the  reddendum  or  in  the  covenants  after- 
wards entered  into,  or  in  both,  but  it  should  always  be  contained  amongst 
the  covenants  ;  and  the  reddendum  may  refer  to  the  covenant  for  the  mode 

of  delivery. 
When  lands  are  demised  with  the  mines,  it  is  usual  to  reserve  a  surface 

rent  without  reference  to  the  mines. 

We  are  now  come  to  the  consideration  of  the  Covenants^  by  which  the 
grants  may  be  restrained,  modified,  or  regulated ;  for  it  is  a  general  rule, 
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that  he  who  has  the  ju9  di$ponendi  may  attach  anj  cooditioDS  to  his  grant 
which  are  not  unreasonable,  repugnant,  or  illegal. 

As  the  law  regards  only  the  intention  of  the  parties  as  expressed  by  their 
deed,  no  particular  form  of  words  has  been  held  necessary  to  constitute  a  I 

valid  covenant,  (a)    A  recital  of  that  intention  even  in  the  preceding  part  ^ 

of  the  deed  has  been  held  sufficient.  Thus,  in  the  lease  of  a  coal  mine,  it 
was  recited  that  before  the  sealing  of  the  indenture,  it  bad  been  agreed  that 
the  plaintiff  should  have  the  part  dug.  It  was  decided  by  Lord  Chief  Jus- 
tice Hale,  that  this  amounted  to  a  covenant.  (() 

A  coveuant,  like  a  grant,  in  cases  of  doubt,  is  always  taken  most  strongly 
against  the  person  making  it.  (c) 

Many  covenants  will  be  implied  by  law,  as  for  the  payment  of  rent,  and 
for  the  quiet  enjoyment  of  the  lessee 

The  usual  covenants  common  to  all  well  drawn  mining  leases,  on  tte  part 
of  the  lessor,  are  the  following : — That  he  will  prosecute  the  adventure  by 
opening  pits  or  shafts,  driving  levels,  and  making  effectual  trials,  and  wiU 
use  his  best  exertions  for  the  discovery  and  attainment  of  the  minerals,  and 
work  the  mines  in  a  proper  and  workmanlike  manner — in  coal  mines,  that  he 
will  raise  certain  quantity  of  toub  per  week,  and  pay  the  stipulated  rents 
and  taxes — ^in  metallic  mines,  that  he  will  employ  at  least  a  certain  number 
of  experienced  workmen  before  the  discovery  of  the  veins,  and  at  least  a 
certain  additional  number  afterwards,  that  he  will  remove  the  washed  ore  to 
a  storehouse  to  be  weighed  in  the  presence  of  the  parties,  or  their  agents, 
and  deliver  the  duty  ore  or  metal  to  the  lessor  or  his  agents,  at  specified 
places  and  periods — that  he  will  allow  the  lessor  and  his  agents  to  inspect 
the  works,  and  in  case  the  mines  are  not  worked  in  a  proper  manner,  give 
such  satisfaction  and  damages  to  the  lessor  as  shall  be  decided  by  arbitration ; 
that  he  will  provide  proper  books  and  accounts  of  the  quantity  produced,  to 
be  at  all  times  open  to  the  inspection  of  the  lessor  and  his  agents,  who  may 
take  copies  and  extracts  from  them — that  he  will  give  up  the  possession  of 
the  mines  in  good  condition  at  the  end  of  the  term,  and  for  the  payment  of 
damages  occasioned  by  the  mining  operations  and  works. 

The  usual  covenants  on  the  part  of  the  lessor  are  for  title,  and  for  quiet 
enjoyment. 

The  remaining  intentions  of  the  parties  are  usually  effected  by  provisoes 
or  conditions.  These  differ  from  covenants  in  this  respect,  that  they  are 
binding  on  both  parties,  and  a  covenant  only  binds  the  covenantor.     It  may 

(a)  Holder  v  Taylor,  1  Rol.  Abr.  518.  1.  19.  41.  Bash  t\  Coles,  Canh.  282.  See  Raasell 
».  Galwell,  Cro.  Eliz.  637. 

(6)  SeverD  v.  Clark,  2  Leon.  122.  See  Hollii  v.  Carr,  2  Mod.  87.  Dake  of  Nbrtbamber- 
land  V.  Errington,  6  T.  B.  626.  Saltoon  v.  Houston,  1  Ding.  433.  SampsMi  v.  JSwiertiy,  9 
Barn,  and  C.  605.    6  Bing.  644.    4  Moore,  and  P.  601.    1  Crompt  and  J.  106. 

(c)  Bac  Abr.  Cov.  F. 
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often,  however,  be  preferable  to  have  also  mutual  covenants.  When  there 
is  no  penalty  affixed  to  the  non-performance  of  it,  as  a  clause  of  re-entry,  it 
will  amount  to  a  covenant,  (a)  A  proviso,  indeed,  in  many  instances,  will 
operate  as  a  covenant.  The  usual  provisoes  are,  that  the  lessor  is  to  have 
the  option  of  purchasing  the  tools,  materials,  and  machinery,  at  a  fair  valua- 
tion, or  otherwise  the  lessee  is  to  be  entitled  to  remove  them — for  re-entry 
or  non-payment  of  the  rent,  or  on  the  non-performance  of  the  covenant  and 
stipulation  on  the  part  o  f  the  lessee — and  for  referring  all  disputes  to  arbi- 
tration. 

Such  may  be  co  nsidered  to  be  the  usual  contents  of  a  mining  lease ;  but 
there  are  few  occasions  which  do  not  demand  more  particular  explanations 
and  agreements. 

For  instance,  in  leases  of  coal  mines,  it  is  frequently  expressed  that  during 
any  suspension  of  the  works  by  any  inevitable  accident,  the  rents  shall  cease 
to  be  payable,  and  that  in  case  of  a  partial  suspension  the  rents  shall  be  ap- 
portioned— that  the  lessee  shall  work  the  mines  in  a  specified  manner,  and 
level  the  gro  und,  ftnd  fill  up  all  useless  pits — that  the  rent  shall  be  payable 
in  a  certain  manner,  by  bills  or  other  means,  and  that  when  the  coal  is  ex- 
hausted, the  term  shall  cease. 

Again  in  general  leases  of  mines,  it  is  frequently  expressed,  that  the  mines 
may  be  shown,  within  a  certain  period  from  the  termination  of  the  term,  to 
persons  who  may  be  desirous  to  become  the  tenants,  and  take  demises  of 
them^ — that  the  lessee  shall  not  take  any  person  into  his  service  who  may 
gain  a  settlement  in  the  parish — that  the  lessor,  if  required,  will  grant  a 
new  lease  to  the  same  party — ^that  the  lessee  shall  erect  certain  buildings 
for  particular  or  general  purposes,  and  certain  steam  engines  of  defined 
power  and  application,  and  other  works  and  machinery — that  the  mine  shall 
be  worked  in  a  certain  prescribed  manner ;  and  the  levels,  way  gates,  and 
passages  be  secured  from  injury  by  arching  or  other  particular  means. 
In  short,  all  other  purposes  which  may  seem  to  be  demanded  on  the  occasion, 
must  be  stipulated  for  by  the  express  covenants  or  agreements  of  the  parties. 

Section  II. 

CONSTRUCTION  OF  LEASES. 

It  will  be  proper,  under  this  head,  to  mention  the  decisions  which  have 
taken  place  with  respect  to  the  working  of  mines  under  leases. 

The  terms  of  a  demise  which  contained  a  condition  or  covenant  to  work 
mines  as  far  as  they  ought  to  be  worked,  have  been  held  to  be  satisfied  by 
the  lessees  having  made  sufficient  trials  to  show  that  there  are  no  mines  at 
all  wjiich  ought  to  be  worked. 

(a)  Doe  dem.  Wilson  v.  Phillipi,  2  Bing,  13.    9  Moo.  46.    See  Simpson  v.  Titterell,  Cro. 
EUz.  242.    See  sapn,  paffe  148,  uid  Doe  d.  Antrobos  v,  Jepson,  8  Ban.  and  Ad.  402. 
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Thas,  Bevend  nunes  of  coal  in  LaDcaahire  were  demised,  sabjeet  to  a  cot- 
enant  that  the  jeseees  would  forthwith  proceed  to  aink  for  coal,  as  far  as  { 

could  and  ought  to  be  accomplished  hy  persons  acquainted  with  the  nature  j 

of  collieries,  and  as  in  such  cases  was  usual  and  customary,  and  imme-         ' 
diately  erect  such  fire  engines  as  should  be  necessary  for  the  aboTO  pur- 
pose before  the  24th  of  June,  1806,  or  in  default,  to  pay  to  the  lessor  such 
a  sum  as  should  be  fixed  by  arbitration.     Disputes  arose  soon  afterwards, 
which  were  accordingly  referred  to  arbitrators,  who  awarded  that  the  les- 
sees had  not  performed  their  covenants  in  the  lease,  inasmuch  as  they  had 
not  proceeded  to  sink  for  the  coal  in  the  manner  mentioned  in  the  lease,  and 
had  not  erected  ihe  fire  engines  at  the  time  appointed,  and  that  in  conse- 
quence of  such  non-performance,  the  lessees  should  pay  to  the  lessor  J£l50 
for  rent  for  the  year  ending  in  June,  1807  ;  that  the  lessees  should  work 
the  mines,  and  erect  the  engines  before  the  24th  June,  1807,  and,  in  de- 
fault, that  they  should  pay  to  the  lessor  the  yearly  rent  of  j£200  as  a  com- 
pensation for  the  lord's  rent  reserved  by  the  lease ;  and  that  as  soon  as  the 
pits  were  sunk,  and  the  engines  erected,  the  rent  should  cease,  and  the  les- 
sees should  pay  the  rent  reserved  by  the  lease,  and  when  it  should  exceed 
JC200  they  nught  retain  the  excess  until  they  had  reimbursed  themselves 
what  had  been  pidd  for  compensation  before  the  colliery  was  begun  to  be 
worked.    The  lessees  paid  the  £150,  and  before  June,  1807,  they  proceed- 
ed to  sink  for  coal.    They  afterwards  desisted,  and  an  action  was  brought 
by  the  lessor,  to  which  the  lessees  pleaded  that  they  would  have  continued 
to  work  the  mines,  and  would  have  erected  the  engines,  but  that  there  were 
no  mines  of  coal  in  the  lands  which  ought  to  be  worked  by  any  person  ac- 
quainted with  the  nature  of  Qpllieries,  or  which  it  was,  in  such  cases,  usual, 
to  work,  or  which  would  have  defrayed  the  expense  of  working,  and  that 
they  had  ascertained  the  truth  of  these  statements  by  sufficient  experiments 
and  trials.    It  was  contended  for  the  lessor,  that  it  was  no  answer  against  the 
award  of  the  umpire  as  to  the  breach  of  the  covenant,  for  the  lessees  to  say 
that  there  were  no  coals,  or  none  worth  the  expense  of  getting.     But  it 
was  held  by  Lord  Ellenborough,  G.  J.,  that  though  it  might  be  no  answer 
to  the  damages  awarded  for  the  breach  of  the  covenant  for  the  time  past, 
in  not  trying  to  get  the  coal,  yet  it  was  an  answer  to  any  further  breach    ' 
that  they  had  tried  as  far  as  they  could  and  ought  to  do  in  the  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as  was  usual  and 
customary  in  such  cases,  and  that  no  coal  could  be  gotten.    It  was  found 
upon  competent  trial  to  be  impossible  to  get  any  coal  fit  to  be  worked,  and 
no  person  could  be  bound  to  do  impossibilities.     It  was  suggested,  however, 
by  Bay  ley,  J.,  that  it  would  be  better  for  the  pl£dntiff,  if  the  case  would 
bear  it,  to  take  issue  upon  the  sufficiency  of  the  experiments  made  by  the 
defendants ;  and  leave  was  given  to  amend  for  that  purpose,  otherwise  judg- 
ment would  be  given  fi>r  the  defendants,  (a) 

(a)  Hauon  r.  BoothmftDi  IS  Eaat.  22. 
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In  a  sio^ilar  case  it  was  also  held,  at  nisi  prius,  that  when  a  tenant  is  bound  to 
work  a  coal  mine,  as  long  as  it  was/otr/y  toorkMej  he  is  not  compellable  to 
work  the  mine  at  a  dead'los?.  It  was  proved  that  there  were  coals  in  the  mine, 
bat  of  such  a  description  as  would  not  yield  any  profit  by  working  them,  (a) 

Questions  of  this  nature  are  of  course,  properly  for  the  consideration  of  a 
jury  ;  but  if  there  be  any  fraudulent  delay  on  the  part  of  a  lessee,  the  Court 
of  Chancery  will  interfere  and  order  him  to  pay  the  rent  which  would  have 
accrued,  if  the  mine  had  been  properly  worked. 

A  rent  of  ^600  was  reserved  in  a  lease  of  coal  mines,  the  first  quarter's 
payment  of  which  was  to  be  made  at  thenext  feast  after  the  lessee  should  have 
worked  one  thousand  stacks  of  coal.  There  was  a  covenant  by  the  lessor 
that  he  would  dig  the  thousand  stacks  of  coal  without  delay,  and  in  a  reason- 
able time,  and  that  he  would  dig  the  pits  in  a  workmanlike  manner,  and  lev- 
el the  pits  with  the  gin  pit,  viz.,  the  pit  where  the  engine  is  to  carry  away  the 
water.  There  was  a  mutual  covenant  that  the  lessee  might,  on  giving  six 
months  notice,  determine  the  lease,  on  payment  of  all  rents  due  and  perform- 
ance of  the  covenants.  The  lessor  entered,  and  afterwards  gave  six  months 
notice,  by  which  he  insisted  that  the  lease  was  determined  at  Christmas, 
1723.  The  lessor  filed  a  bill  in  chancery,  alleging  that  the  defendant,  after 
having  entered,  had  worked  before  the  first  quarter  day  the  thousand  stacks 
of  coal,  except  a  small  quantity,  and  had  employed  his  workmen  in  other  works* 
telling  some  of  them  that  he  was  not  such  a  fool  as  to  pay  a  quarter's  rent 
for  a  few  days'  work,  and  insisted  that  the  first  quarter's  rent  ought  to 
have  been  paid  at  Lady  Day,  1721.  The  Bill  prayed  a  specific  performance 
of  the  covenants,  and  that  the  lease  might  continue  for  twenty-one  years,  be- 
cause the  power  to  determine  by  notice  was  conditional,  viz.^  on  paying  the 
rent  and  performing  the  covenants,  which  he  had  not  done,  for  the  pits  were 
not  levelled  with  the  gin  pit,  and  were  overflowed  with  water,  and  rendered  of 
no  service  to  the  lessor.  It  was  contended  for  the  lessee,  first,  that  the  Bill 
ought  to  be  dismissed,  because  the  plaintiff,  if  injured,  might  have  his  reme- 
dy at  law,  and  secondly,  that  it  was  a  question  for  the  consideration  of  a  jury 
whether  the  lessee  had  performed  his  covenants.  Lord  Chancellor  King 
agreed  with  the  counsel  on  the  second  point,  for  if  the  defendant  had  not  per- 
formed his  covenants,  he  could  not  then  determine  the  lease,  and  if  that  was 
still  subsisting,  which  was  a  fact  for  a  jury  to  try,  an  action  laid  for  the  rent. 
But  as  to  the  first  point,  though  the  plaintiff  might  indeed  have  remedy  by 
an  action  of  covenant,  upon  the  collateral  covenant  to  dig  the  coal  without 
delay,  yet  there  was  fraud  in  preventing  the  digging  before  the  quarter  day, 
in  order  that  the  rent  might  not  commence  so  soon,  and  this  fraud  required 
the  interposition  of  the  Court.  It  was,  therefore,  decreed  that  the  defend 
ant  should  pay  the  first  quarter's  rent  due  at  Lady  day,  1721,  and  account 
and  pay  the  rent  to  Christmas,  1723,  till  which  time  the  defendant  allowed  the 

(a)  Jo«et  V.  Shears,  7  Can*,  aad  P.  846.    Per  ColerldgVi  J. 
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lease  to  be  subsisting,  but  that  the  Bill  should  be  disnussed  as  to  the  seeond 
point,  whether  the  lease  was  determined  or  not.  The  costs  were  divided  ac- 
cording to  the  issue  of  tho  suit,  (a) 

It  will  be  afterwards  seen,  on  what  other  occasions  the  Court  of  Chancery 
has  interfered  with  respect  to  the  enjoyment  of  mining  property.  (6) 

The  following  decision  may  here  be  mentioned : — ^In  a  lease  of  mines  and 
smelting  mills  in  a  waste  there  was  the  recital  of  an  agreement  that  the  les- 
sees should  take  down  a  smelting  mill,  and  erect  a  mill  of  larger  dimensions, 
with  several  other  buildings  upon  another  peice  of  ground  in  the  same  waste, 
which  were  thenceforth  to  become  the  property  of  the  lessor  and  the  two 
other  proprietors  of  the  mines  of  the  waste.     There  was  a  covenant  on  the 
part  of  the  lessees  to  keep  and  deliver  up  at  the  end  of  the  term  in  good  re- 
pair the  new  mill  to  be  erected.     The   lessor  was  not  entitled  to  the  gene- 
ral property  in  the  waste,  bat  he  had  power  to  erect  buildings  and  smelting 
mills.     It  was  held,  that,  though  the  covenant  did  not  expressly  extend  to 
the  erection  of  the  new  mill,  there  was  an  implied  covenant  to  fulfil  the 
terms  of  the  agreement.     It  was  also  decided,  that  the  covenant  ran  with 
the  land,  that  is,  the  mines  demised,  so  as  to  be  avulable  to  the  assignee  of 
the  reversion.     The  covenant  was  considered  to  tend  to  the  support  and  mjun- 
tenance  of  the  subject  of  demise,  (c) 

In  another  case,  the  owners  of  several  distinct  iron  works  joined  with 
other  persons  in  forming  a  railway,  and  severally  engaged  that  they  and  their 
assigns  would  take  all  the  lime-stone  used  in  their  works  from  a  certain  quar- 
ry, and  carry  it,  and  the  ironstone  from  their  mines  to  their  furnaces  along 
the  railway,  on  payment  of  a  certain  tonnage.  The  partnership  deed  of 
the  railway  recited  that  the  strangers  joined  in  the  scheme  in  consideration 
of  those  benefits. — The  owners  of  one  of  the  iron  works  sold  them  to  a  pur- 
chaser with  notice  of  the  covenant.  It  was  held  that  he  was  not  bound  by 
the  covenant,  on  the  ground  that  the  covenant  was  entered  into  by  mere 
strangers,  that  there  was  a  want  of  privity,  and  that  parties  could  not  be  al- 
lowed to  invent  new  modes  for  the  enjoyment  of  property  to  be  transmitted 
to  remote  persons,  and  impressed  with  peculiar  conditions.  It  was  creatint^ 
a  new  species  of  tenure.  ((2)  The  latter  reasons  for  this  decision  have  not 
been  aquiesced  in,  and  they  seem  to  be  quite  open  to  dispute.  The  case 
must  rest  upon  the  want  of  privity,  (e) 

Section  III. 

LICENSES  TO  WORK  MINES. 

It  has  been  before  remarked,  that  there  is  a  great  distinction  between  a 

(a)  Greene  u.  Sparrow,  Reg.  Lib.  A.  1725.  fol.  120.  124  cited  8  Swaiist  40S. 

(Jb)  See  chap,  yiii.,  ix.,  and  xii. 

(c)  Sampson  v.  Eaaterby,  9  Bam.  and  C.  {(OS.    1  Cromp.  and  Jer.  105. 

((/)  EeppeU  V.  BaU^j,  2  Myl.  and  Keen.  617.  (t)  %  Bog,  V.  and  P.  602. 
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lease  of  mines  and  a  license  to  work  mines.  The  fonner  is  a  distinct  coo- 
vejance  of  an  actual  interest  or  estate  in  lands,  while  the  latter  is  only  a 
mere  right  or  incorporeal  hereditament  to  be  exercised  in  the  lands  of  others. 

We  may  now  proceed  to  notice  the  difference  in  the  creation  of  those  in- 
terests, and  to  describe  the  general  properties  of  a  license  which  will  be 
found  to  have  much  resemblance,  in  many  respects,  to  an  actual  lease. 

In  order  to  ascertain  whether  an  instrument  must  be  construed  as  a  lease 
or  a  license,  it  is  only  necessary  to  determine  whether  the  grantee  has  ac- 
quired by  it  any  estate  in  the  land,  in  respect  of  which  he  might  bring  an 
action  of  ejectment.  If  the  land  is  still  to  be  considered  in  the  possession 
of  the  grantor,  the  instrument  will  only  amount  to  a  license,  and  though  the 
grantee  of  the  license  will  certainly  be  entitled  to  search  and  dig  for  mines 
according  to  the  terms  of  this  grant,  and  appropriate  the  produce  to  his  own 
use,  on  payment  of  the  stipulated  rent  or  proportion,  yet  he  will  acquire  no 
property  in  the  minerals  till  they  are  severed  from  the  land,  and  have  thus 
become  liable  to  the  recovery  in  an  action  of  trover.  It  must  be  remem- 
bered, that  in  order  to  constitute  an  actual  lease  of  mines  it  is  not  necessary 
for  the  grantor  to  acquire  any  right  or  interest  in  the  surface  J  for  minerals 
have  been  shown  to  be  capable  of  forming  a  distinct  inheritance  in  the  lands 
of  which  they  are  part,  and,  consequcijtly,  an  actual  estate  may  be  both 
created  in  and  restricted  to  any  specified  kinds  of  minerals.  But  a  license 
is  created  only  where  the  grantor  has  acquired  no  right  of  property  to  any 
part  of  the  soil  or  minerals,  till  they  are  separated  from  the  general  inherit- 
ance. 

If  a  man,  says  Lord  Coke,  grant  to  another  to  dig  turves  in  his  land,  and 
to  carry  them  at  his  will  and  pleasure,  the  land  shall  not  pass,  because  but 
part  of  the  profit  is  given,  for  trees,  mines,  &c.,  shall  not  pass,  (a) 

It  has  certainly  been  determined,  that  the  intention  of  the  parties  may 
constitute  an  actual  demise,  whether  the  words  be  in  the  form  of  a  licence, 
or  a  covenant,  or  an  agreement.  But  it  must  suflSciently  appear  from  the 
construction  of  the  granting  part,  that  it  is  clearly  the  intention  of  the 
parties,  that  the  one  should  divest  himself  of  the  possession,  and  that  the 
other  should  come  into  it  for  a  determined  time,  (i)  And  it  must  be  sufli. 
ciently  apparent^  that  there  is  nothing  in  the  grant  of  a  liberty  to  work 
mines  at  all  inconsistent  with  the  possession  being  still  reserved  to  the 
grantor. 

This  distinction  has  been  clearly  recognized  by  several  decisions. 
In  a  case  before  cited,  there  was  a  covenant  for  a  person  and  his  heirs 
and  assigns  at  all  times  thereafter  to  enter  and  search  and  dig  for  coal  and 
other  minerals,  and  carry  them  away  to  their  own  use.    It  was  decided,  that 

(a)  Co.  Litt.  4  b.  (6)  See  Bacon's  Ab.  Leases,  E, 
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the  wordfl  only  amoimted  to  a  license  or  liberty  to  dig  and  work  Hm 
mines,  (a) 

In  another  case,  an  owner  of  the  land  granted  fall  and  free  liberty  to 
work  for  tin,  copper,  and  other  minerals  in  the  Crimus  Mines,  in  the  county 
of  Cornwall,  for  twenty-one  years  ;  and  there  was  a  similar  lease  relating  to 
another  mine  called  Campdown.  It  was  held  by  Lord  Eldon,  that  this  was 
nothing  like  a  demise  of  mines,  though  he  did  not  mean  to  say  that  siimlar 
principles  would  not  apply  to  it'.  These  leases,  as  they  are  called,  were  not 
demiscB  of  the  mines,  but  simple  grants  of  licenses  and  liberdes  to  work, 
and  there  was  no  estate  whatever  in  the  grantees,  (h) 

The  same  case  afterwards  came  before  the  consideration  of  the  Court  of 
King's  Bench.  The  indenture  was  described  as  giving  also  full  liberty  to 
the  grantees  to  erect  within  the  limits  of  the  set  thereby  granted,  sheds, 
engines,  and  buildings,  and  to  turn  all  water  and  water  courses  to  their  use, 
and  to  cut  any  channels  over  the  lands  for  conveying  the  water ;  and  there 
was  an  exception  to  the  grantor  of  full  liberty  to  make  use  of  any  of  the 
adits  or  levels,  and  of  sinking  any  shafts-  for  the  purpose  of  working  mines 
in  other  lands,  and  of  conveying  any  water  course  over  the  premises  granted. 
It  was  contended,  that  the  language  of  these  grants  and  exceptions,  and  the 
clause  of  re  entry  which  enabled  the  grantor  and  his  heirs  to  repossess  and 
enjoy  the  lands  in  case  of  breach  of  any  of  the  covenants,  showed,  that  an 
interest  in  the  soil  was  intended  to  pass.  But  it  was  held  by  the  Court  that 
the  deed  operated  as  a  license  only.  Lord  Tenterden,  in  delivering  the 
judgment  of  the  Court,  observed,  that  the  doubt  had  arisen  from  the  inac- 
curacy of  some  of  its  expressions,  which  seemed  to  import  that  the  grantor 
supposed  himself  to  have  done  that  by  the  granting  a  part  of  the  deed,  which, 
it  was  insisted,  the  words  of  the  granting  part  did  not  warrant.  But  the  instru- 
ment, though  inaccurate,  was  a  regular  formal  deed,  containing  all  the  formal 
and  orderly  parts  of  a  deed  of  conveyance  enumerated  by  Lord  Coke,  ex- 
cept the  clause  of  warranty,  (c)  One  of  the  proper  offices  of  the  premises 
or  granting  part  of  a  deed,  as  stated  by  Lord  Coke,  "  was  to  comprehend 
the  certainty  of  the  tenements"  to  be  conveyed.  This  indenture,  in  its 
granting  part,  did  not  purport  to  demise  the  land,  or  the  metals  or  minerals 
in  it,  but  a  liberty  to  dig  for  metals  and  minerals,  and  to  dispose  of  those 
only  that  should  be  found  there  within  the  term,  the  grantor  parting  with  no 
estate  or  interest  in  the  rest.  If  so,  the  grantor  had  no  estate  or  property 
in  the  land  itself,  or  any  particular  portion  of  it,  or  in  any  part  of  the  ore, 
metals  or  minerals,  which  are  not  obtained.  He  acquired  no  more  than  a 
mere  right  to  a  personal  chattel,  when  obtained  in  pursuance  of  incorporeal 
privileges  granted  for  the  purpose  of  obtuning  it.    It  had  been  contended 

(a)  Cbetham  v.  WiUiamioii,  4  East,  469.    1  Smith,  27S. 

(6)  Korwaj  o.  Bow«»  19  Ves.  158.  (c)  Co.  Litt,  6  a. 
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that  there  were  words  in  the  deed  which  showed  an  intent  to  demise,  partic- 
ularly in  the  claose  of  reentry.  A  proviso  of  that  description  was  in  itself 
not  less  applicable  to  a  license  to  dig  and  work  for  mines,  than  to  a  demise  of 
metals  and  minerals,  because,  under  such  a  license,  works  may  be  effected, 
and  a  corporal  possession  had,  which  it  might  be  competent  for  the  grantor 
to  resume.  The  expressions  in  the  deed  might  probably  be  attributed  to 
want  of  care  and  caution  in  its  preparation ;  but,  suppo^ng  it  otherwise,  still 
they  could  have  no  further  effect,  than  to  show  that  the  grantor  who  used 
them  supposed  that  the  soil  or  minerals,  and  not  a  mere  liberty  or  privilege, 
passed  by  his  deed ;  and  if  the  words  used  in  the  granting  part  of  the  deed 
were  of  doubtful  import,  and  would  bear  the  construction  contended  for,  they 
might,  with  the  aid  of  others  showing  the  intent,  be  sufficient  to  pass  the  land 
or  soil,  and  support  an  action  of  ejectmeut.  But  the  words  of  the  granting 
part  were  plain  and  not  of  doubtful  import ;  and  as  the  proper  office  of  that 
part  of  the  deed  is  to  denote  what  the  premises  are  that  are  granted,  and  is  the 
place  where  the  intent  of  the  grantor,  and  what  he  has  actually  done  in  that 
respect,  is  more  particularly  to  be  looked  for,  recourse  must  be  had  to  it  to 
see  whether  he  has  actually  granted  what  it  is  urged  his  expressions  denote 
that  he  supposed  he  had  granted,  for  the  question  properly  was  not  what  he 
supposed  he  had  done,  but  what  he  really  had  done  by  his  grant,  (a) 

It  will  appear,  therefore,  from  the  preceding  case,  that,  notwithstanding 
the  rules  of  law  that  a  grant  is  to  be  taken  most  strongly  against  the  grantor, 
and  that  the  intention  of  the  parties  is,  if  possible,  to  be  supported,  the 
deficiency  of  the  granting  part  of  a  deed  in  thd  description  of  the  thing 
granted,  will  not  be  assisted  by  the  intention  of  the  parties  expressed  in  the 
other  parts  of  the  deed,  unless  that  description  may  easily  admit  of  an  inter* 
pretation  corresponding  with  the  other  portions  of  the  deed.  No  expression 
of  intention,  it  must  be  presumed,  however  strong,  if  it  is  not  found  in  the 
proper  place,  will  suffice  so  far  to  control  the  operation  of  this  rule,  as  to  vest 
any  other  premises  in  the  grantee  than  those  mentioned  and  described  in  the 
granting  part.  A  more  liberal  rule  of  construction  prevails  with  respect  to 
wills.  But  a  deed  is  a  formal  instrument,  and  is  interpreted  according  to 
the  strict  rules  of  construction.  But  it  will  be  obvious,  that  there  may  be 
recitals  or  expressions  even  in  a  deed,  though  they  might  not  be  discoverable 
in  the  deed  mentioned  in  the  above  case,  which  might  be  construed  by  a 
Court  of  Equity  as  an  agreement  to  perform  what  that  particular  act  had 
£Euled  to  accomplish.  In  like  manner,  it  is  conceived,  from  the  more  indul- 
gent construction  which  prevails  in  the  interpretation  of  wills  and  agreements, 
expressions  of  still  less  force  contmed  in  such  instruments  might  be  held 
sufficient  to  effectuate  the  supposed  intention  of  the  parties.  But  it  may 
well  be  doubted,  whether  the  expressions  made  use  of  in  the  above  deed 

(a)  Do6  dem.  Haaley  9.  Wood,  8  Barn,  and  Aid.  784. 
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would  be  sufficient  to  denote  any  further  intention  than  that  established  by 
the  decision. 

A  license  to  work  mines  is  often  framed,  as  in  the  above  case,  in  the  same 
manner  as  a  regular  demise,  with  formal  provisoes  and  covenants  entered 
into  bjr  both  parties.  The  observations  which  have  already  been  made  with 
respect  to  the  forms  of  leases,  will,  therefore,  be  generally  applicable  to  licen- 
ses of  this  description. 

But  it  remains  to  consider  some  incidents  which  are  peculiar  to  licenses. 

A  license  to  work  mines  is  not  revocable  or  countermandable  at  the  will 
of  the  grantor,  because  it  confers  an  interest  in  lands  (a)  and  because  it  is 
supported  by  a  consideration,  when  a  rent  is  paid  to  the  owner  of  the  land, 
(i)    But  it  may  be  revocable  by  agreement. 

Upon  the  subject  of  licenses,  there  arises  a  very  important  question  with 
respect  to  mines — viz.,  whether  those  instruments  are  exclusive  of  the  rights 
of  others  ? 

It  may  be  stated,  as  a  general  rule,  that  a  license  to  work  mines  is  not  ex- 
clusive of  the  similar  rights  of  the  grantor,  or  of  those  who  may  claim  under 
him  by  virtue  of  a  similar  authority. 

This  was  decided  in  a  very  early  case.  Lord  Mountjoy,  being  seised  in 
fee  of  the  manor  of  Canford,  sold  it  in  fee  with  the  reservation,  and  with  a 
covenant  on  the  part  of  the  purchaser,  that  Lord  Mountjoy,  his  heirs,  and 
assigns  might  dig  for  ore  in  the  lands,  (which  were  great  wastes)  parcel  of 
the  manor,  and  dig  turf  also  fo'r  the  making  of  alum.  It  was  held  that,  not- 
withstanding this  grant,  the  purchaser,  his  heirs,  and  assigns  might  dig  also, 
like  the  case  of  common  sans  nombre.  (<?) 

In  the  case  of  Chetham  r.  Williamson,  (d)  a  similar  reservation  of  coals 
was  made  in  a  purchase  deed,  and  the  license  was  held  not  to  confer  an  ex- 
clusive right  to  the  coals.  Lord  EUenborough  observed,  that  no  case  could 
be  named  where  one  who  had  only  a  liberty  of  dig^ng  for  coals  in  another's 
soil  had  an  exclusive  right  to  the  coals,  so  as  to  enable  him  to  maintm 
trover  against  the  owner  of  the  estate  for  coals  raised  by  him ;  and  after 
citing  the  case  of  Lord  Mountjoy,  said  that  those  who  compared  it  to  a  grant 
of  common  sans  nombre,  used  that  as  the  strongest  instance  to  show  that  it 
could  not  be  an  exclusive  right. 

It  appears,  therefore,  that  an  exclusive  right  to  minerals  will  not  necessa- 
rily be  conferred  by  the  grant  of  a  license  to  work  them.  But  it  must  not 
be  concluded  from  these  decisions  that  the  license  to  work  may  not  be  in  such 
a  form,  as  effectually  to  vest  in  the  grantee  a  sole  and  undisturbable  right  to 
the  minerals.     It  may  be  generally  laid  down,  that  if  it  appear  to  be  the  in- 

(a)  Doe  d.  Hanley  v.  Wood,  2  Bam.  and  Aid,  738. 

(6)  See  Winter  v,  BrockwelJ,  8  East  308,  Tayler  v.  Waters,  7  Taunt  374.  Liggins  «.  lo- 
go, 5  Moo.  and  P.  712, 

(c)  Co.  Litt.  165  a,    Godb,  18.    1  And.  807,    4  Leon.  147.  {d)  4  East  469. 
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tention  of  a  deed  of  grant  or  license,  that  the  grantee  should  be  solely  and  ez« 
clusirely  entitled  to  work  for  minerals,  the  grantor  will  be  afterwards  pre- 
cluded from  abridging  or  derogating  from  his  grant  by  any  attempt  to  exer- 
cise a  right,  similar  only  indeed,  but  incompatible  with  his  former  disposition. 
This  intention  should  properly  appear  in  the  granting  part ;  for  the  use  of 
the  granting  part  as  has  been  observed,  (a)  is  to  give  an  accurate  descrip- 
tion of  the  thing  granted.  It  is  an  essential  part  of  the  thiag  granted,  that 
it  is  freed  from  the  interruptions  and  claims  of  others.  If  the  description 
should  fail  in  this  respect,  but  the  intention  may  still  be  gathered  from  other 
parts,  or  the  general  scope  of  the  instrument,  it  would  seem  that,  at  law,  the 
right  to  work  would  not  bo  exclusive,  but  that  the  deed  would  create  an 
equitable  contract  for  an  exclusive  right,  which  would  be  binding  upon  the 
grantor,  and  those  claiming  under  him.  If  this  right  could  be  considered  to 
be  included  in  a  covenant  entered  into  by  the  grantor,  or  if  any  particular 
recitals  or  expression  should  suffice  to  constitute  a  legal  covenant,  such  a 
coutracc  would  even  at  law,  be  held  to  run  with  the  land,  and  bind  the  as- 
signees of  any  of  its  profits. 

It  would  be  useless,  in  the  absence  of  decision,  to  consider  by  what  par- 
ticular expressions  an  exclusive  right  may  be  granted.  It  was  contended,  in 
one  case,  that  the  grant  of  *' full  and  free  liberty'*  to  work  was  sufficient  for 
that  purpose,  on  the  ground  that  if  two  persons  had  full  liberty  to  work  the 
mines,  there  would  be  a  great  interference  with  the  rights  of  each  other.  (6) 
But  it  was  not  necessary  to  investigate  that  point  in  the  case  ;  and  it  may 
be  safely  asserted  that  such  expressions  wt)uld  not  be  sufficient  to  confer  an 
exclusive  right ;  for  they  amount  to  no  more  than  what  would  be  implied  by 
law.  There  must  be  some  expression  adequate  to  give  the  grantee  a  sole 
and  exclusive  privilege,  incapable  of  being  disturbed  or  interferred  with. 
Questions  of  this  nature  seldom  occur  in  practice  ;  for  almost  all  mines  of 
any  prospective  value,  not  in  the  hands  of  the  proprietors  themselvs,  are 
worked  under  leases,  when  these  can  be  obtained.  If,  however,  the  minerals 
of  a  district  were  worked  under  two  different  licences,  and  by  different  ad- 
venturers, it  is  quite  clear  that  such  questions  might  become  not  only  of  par- 
amount consequence,  but  of  very  difficult  solution.  In  different  mining  ad- 
ventures carried  on  in  search  of  distinct  kinds  of  minerals,  there  might  arise 
abundant  causes  of  dispute  with  respect  to  interference.  When  the  same 
kind  of  material  is  the  joint  object  of  attainment,  the  rights  of  the  parties 
might  become  still  more  embarassing.  It  is  submitted,  that  in  cases  of  ac- 
tual interference  in  the  course  of  mining  operations,  the  claimants,  under 
the  first  grant,  would  be  entitled  to  a  general  preference.  Qui  prior  est  in 
tempore^  potior  in  jure.  But  it  is  difficult  to  assert  any  general  principle 
upon  a  subject  which  nught,  from  its  naturoi  become  so  exceedingly  com- 

(a)  8«e  sspnu  (6)  Doe  dem,  Hnnley  v.  Wood,  2  Bwm.  and  Aid.  734. 
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plicated  in  actoal  practice.  The  mode  of  working,  the  nature  of  the  inter- 
ference, the  relative  situation  and  priority  of  any  particular  operations,  the 
designs  of  the  parties,  would  all  become  important  ingredients  in  the  settle, 
ment  of  such  questions  ;  and  it  would  appear,  from  analogous  cases  on  min- 
ing subjects,  that  an  expenditure  of  capital,  labour,  and^time  might  in  them- 
selves  create  an  equitable  right  to  a  sole  enjoyment  of  the  particular 
mines,  (a) 

From  the  above  observations,  it  will  be  sufficientiy  obvious  how  important 
it  is  that  mining  adventurers  should  be  furnished  with  either  an  exclusive 
license,  or  a  regular  lease.  The  latter  is,  in  many  respects,  the  preferable 
instrument. 

It  has  been  seen  before,  that  leases,  even  for  chattel  interests,  are  now, 
under  the  proviso  for  making  them  void  on  breach  of  the  covenants  or  con- 
ditions, only  voidable  at  the  election  of  the  lessor — and  that  the  same  con- 
struction is  applicable  to  licenses  for  years.  (6)  But  a  license,  whether  for 
a  freehold  or  a  chattel  interest,  may,  upon  forfeiture,  be  determined  by 
simple  notice. 

In  the  above  case  of  Roberts  r.  Davey,  the  license  was  for  twenty-cne 
years,  and  it  was  observed  by  Mr.  Justice  littiedale,  that  if  it  had  been  a 
freehold  lease  of  land,  it  would  have  been  necessary  for  the  lessor  to  avoid  it 
by  entry,  or  if  that  were  impossible,  by  clsdm.  But  that  instrument  was  a 
mere  license  to  dig,  and  did  not  pass  the  land — an  actual  entry,  therefore, 
was  unnecessary  to  avoid  it — but  by  analogy  to  what  was  required  to  be 
done  in  order  to  determine  a  freehold  lease,  it  seemed  to  follow  that,  to  put 
an  end  to  the  license,  the  grantor  should  have  ^ven  notice  of  his  intention 
so  to  do.  The  giving  of  such  notice  in  the  case  of  such  an  instrument  was 
equivalent  to  an  entry  or  claim  by  the  grantor  of  a  freehold  estate  to  which 
a  condition  is  annexed,  (c) 

It  was  held  in  a  case  before  cited,  (d)  that  a  proviso  for  re-entry  was  in 
itself  not  less  applicable  to  a  license  to  dig  than  to  a  demise  of  imnerals,  be- 
cause under  such  a  license,  works  might  be  effected,  and  a  corporal  posses- 
sion had,  which  it  might  be  competent  for  the  grantor  to  resume.  But  this 
was  not  meant  to  convey  the  impression  of  the  Court  that  entry  was  as  ne> 
cessary  for  avoiding  a  license  as  a  freehold  lease.  A  license  to  work  nanes, 
whether  it  be  for  a  freehold  or  a  chattel  interest,  is  still  an  incorporeal  here- 
ditament, unattended  with*  any  present  estate  in  the  land  out  of  which  it 
issues.  As  such,  it  is,  strictly  speaking,  incapable  of  actual  entry.  The 
works  may  be  entered  upon,  but  these  do  not  constitute  the  subject  of  grant. 
It  follows,  therefore,  that  any  such  license  may  be  determined  by  acts  which 

(a)  See  Norway  v.  Bowe,  19  Ves.  156-169. 

(6)  See  lafli  Section,  aiid  Doe  d,  Hanley  v.  Wood,  2  Barn,  and  Aid.  724.    Roberts  v.  Da 
Tey,  4  Barn,  and  Ad.  672. 
ye)  4  Bam.  and  Ad.  672.  {d)  Doe  d.  Hanley  u.  Wood,  2  Bam.  and  Aid.  740. 
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are  applicable  to  the  nature  of  the  property,  viz.,  by  notice  of  the  intention 
of  the  grantor  to  take  advantage  of  the  forfeiture  committed  by  his  grantee 
— and  this  notice,  it  is  presumed,  may  be  either  express,  or  implied  from  acts 
of  entry,  or  of  notorious  ownership.  There  is  no  distinction  in  this  respect, 
between  licenses  for  freehold  interests  and  for  years. 

-Jt  is  a  general  rule  of  law,  that  no  rent  can  issue  out  of  any  incorporeal 
hereditament,  because  such  inheritances  are  incapable  of  being  distrained 
upon,  (a)  But  the  Crown  is  excepted  from  this  rule,  because  by  its  pre- 
rogative all  the  lands  of  the  lessee  are  liable  to  distress  for  rent  (i)  Bent, 
therefore,  cannot,  eo  nomine^  be  reserved  upon  a  license  to  work  mines. 
Indeed,  it  may  be  doubted,  whether  in  the  case  of  an  actual  demise  of 
mines  without  land,  any  rent  liable  to  remedy  by  distress,  can  issue  ;  for 
the  works  would  not  be  demised,  and  there  would  be  nothing  on  the  subject 
of  demise  to  distrain.  But  the  reservation  of  rent  will,  in  either  case,  be 
good  by  way  of  contract,  for  the  non-performance  of  which  the  lessor  will  be 
entitled  to  an  action  of  covenant  or  debt — for  the  lessor  might  otherwise  be 
left  without  a  remedy.  ((?) 

In  other  respects,  the  incidents  and  construction  of  licenses  seem  to  cor- 
respond with  what  has  already  been  said  upon  the  subject  of  mining  leases.  ' 


From  the  preceding  observation  and  cases,  it  will  appear  very  important, 
when  any  mining  adventure  is  in  contemplation,  to  ascertain  whether  the 
subject  of  speculation  is  entirely  freed  from  previous  grants  and  reserva- 
tions. In  cases  of  freehold  leases,  this  subject  should  receive  particular 
attention,  although  it  has  been  seen  that  a  sufficient  entry  may  be  complet- 
ed by  persons  acting  under  the  authority  of  the  grantor.  Allusion  has  al. 
ready  been  made  to  this  necessity  for  caution  in  treating  of  the  relation  of 
grantor  and  grantee.  But  prudence  is  equally  required,  and  in  all  cases  of 
grant,  whether  for  freehold  or  personal  interests,  in  adjusting  the  rights  of 
different  companies  of  adventurers.  It  very  frequently  happens,  in  mining 
districts,  that  a  mine  is  worked  under  a  license  or  a  lease,  containing  the 
usual  clauses  of  forfeiture  and  re-entry  ;  and  from  the  want  of  success  the 
enterprize  is  virtually  abandoned  by  the  company.  It  is  not  uncommon  for 
another  lease  or  license  to  be  granted  to  other  persons,  or  even  to  the  same 
persons,  in  trust  for  another  company  of  speculators,  a  great  part  of  whom 
may  have  been  members  of  the  old  compamy.  At)  any  rate,  the  mining 
agent  and  the  leading  directors  of  the  first  company  may  continue  in  the 
same  capacity  and  situation  with  respect  to  the  new  company.  There  may 
be  little  change  in  any  respect,  except  in  the  ordinary  event  of  taking  a  new 

(a)  Co,  Lilt.  47  a,  U2  a,  144.  (6)  lb.  47  a.    6  Co.  Rep.  4,  56- 

(c)  Babton  v.  Reeve,  Ld.  Raymond,  77. 
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interest  in  the  minOy  and  in  the  sobsiitation  of  a  few  dormant  proprietors. 
All  acts  of  ownership  may  thus  be  referred  to  either  company,  if  the  inte^ 
est  under  the  former  grant  is  not  eflfecfcually  extinguished. 

It  very  freciuontly  occurs,  particulaily  in  operations  for  obtaining  the  me- 
tallic ores,  that  a  second  or  a  subsequeDt  adventure,  is  attended  with  great, 
and  perhaj  s  unexpected  success.  Questions  of  prior  claim  may  slumber 
when  the  result  is  doubtful,  but  when  the  prospects  of  a  nune  be^n  to  be 
realized,  these  questions  may  cause,  not  only  as  in  Hanley  v.  Wood,  great 
embarassment,  but  great  danger  of  a  successful  interference.  A  long 
course  of  litigation  may  ensue,  and  the  mine  may  either  cease  to  be  work- 
ed, or  the  profits  may  flow  into  the  hands  of  those  who  may  be  eventually 
be  declared  to  possess  no  title  to  them.  It  is  no  less  the  duty  of  the  lessor  as 
of  the  miner  to  ascertain,  that  any  grant  under  which  mining  operations 
are  conducted,  is  not  liable,  from  negligence  and  inattentipn,  to  be  in  any 
manner  prejudicially  effected  by  claims  of  prior  origin,  which  should  have 
been  legally  destroyed  by  properly  carrying  out  the  conditions  which  con- 
trol them.  To  the  lessor,  indeed  it  might  be  of  no  consequence  whatever,  if 
the  terms  of  the  subsequent  grant  were  equally  favourable  to  his  interests 
as  those  of  the  first.  But  every  lessor  is  morally,  if  not  legally,  bound  to 
furnish  voluntarily,  in  such  cases  a  valid  title  to  the  property  he  professes 
to  dispose  of;  and  especially  in  those  particular  matters  which  the  lessee 
may  not  have  the  means  of  investigating  for  himself.  On  the  other  hand, 
it  will  readily  be  admitted,  that  no  circumstance  can  be  more  vexatious 
to  a  mining  adventurer,  than  after  a  long  course  of  expense,  doubt,  and 
anxiety,  to  be  harrassed  by  prior  claims,  when  at  length  the  enterprise  has 
been  favoured  with  the  fulfilment  of  his  hopes. 

In  such  cases,  however,  a  Court  of  Equity  will  often  refuse  to  lend  its 
assistance  in  favour  of  persons  urging  former  claims. 

In  one  case  of  this  description,  amotion  for  a  receiver  on  the  part  of  the 
first  lessees  was  refused.'  Lord  Eldon,  on  that  occasion  observed,  that  in 
disturbing  possession  with  reference  to  such  a  subject  as  mines,  the  Court 
would  be  taking  an  extremely  strong  step ;  especially  if  great  expenditure 
had  been  applied  without  the  interposition  of  other  claimants,  until  it  was  ex- 
cited by  the  profitable  result  of  that  expenditure,  in  which  they  would  take 
no  share,  (a) 

In  a  case  decided  by  Lord  Bosslyn,  (6)  the  plaintiff  and  defendant  had 
been  partners  in  a  coal  mine,  under  a  lease,  with  a  right  of  renewal-  The 
renewal  was  obtained,  and  the  mine  worked,  by  the  defendant  alone,  and 
the  Bill  was  dissmissed,  on  the  ground  the  plaintiff  having  waited  till  the 
concern  appeared  by  the  property  embarked  in  it  by  the  defendant  to  be 
profitable,  keeping  aloof  while  it  was  hazardous,  had  lost  the  equity  be  had 
by  the  renewal  of  his  partner.  '    • 

^  (o)  Norway  v,  Bowe,  19  Vei.  156.        (6)  Senlioase  v.  CbristiaD,  oited  19  Vet.  157. 159. 
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Lord  Eldon,  in  commenting  upon  this  case,  said  it  involved  a  doctrine  with 
regard  to  mining  concerns,  upon  which  at  least  the  Court  would  not  refuse 
to  act  without  great  consideration — speculations  of  that  nature  were  very 
hazardous.  He  had  known  a  Coppermine  produce  ^20,000  ayear,  and  the 
next  week  worth  nothing,  and  that  was  as  true  of  coal  mines.  There  were 
persons  who  would  stand  by,  see  the  exponditure  incurred — If  it  turned  out 
profitable,  would  set  up  their  claim — if  otherwise,  would  have  nothing  to  do 
with  it — and  it  deserved  great  consideration,  whether  the  Court  would  inter- 
pose, even  by  Decree,  much  less  on  motion,  (a) 

These  observations  seem  to  apply  to  all  mining  adventurers. 

It  must  be  observed,  that  in  both  those  cases,  the  plaintifl^  had  not  the 
legal  estate;  and  it  may  be  concluded,  that  under  such  circumstances,  a 
Court  of  Equity  would  refuse  to  interfere  at  all.  It  does  not,  however,  ap- 
pear to  be  settled,  whether,  after  great  expenditure  incurred,  without  inter- 
ruption  or  remonstrance,  the  Court  would  refuse  to  interfere  agaiust  the 
owners  of  the  legal  estate  who  had  not  participated  in  the  expenditure.  It 
cannot,  under  any  circumstances  be  considered  to  be  a  very  equitable  pro- 
ceeding to  encourage  or  acquiesce  in  an  expenditure  accompanied  with  great 
risk  and  delay,  and  afterwards  to  claim  the  whole  benefit  of  the  outlay.  It 
would  be  a  species  of  fraud.  Every  case  will  depend  upon  its  own  peculiar 
circumstances,  but  great  injustice  might  result  in  many  such  cases,  if  a 
Court  of  Equity  refused  to  interfere  for  the  purpose  of  declaring  sueh  own- 
ers Trustees,  as  to  the  whole  estate  vested  in  them,  for  those  adventurers 
who  have  carried  on  the  mining  operations. 

A  similar  doctrine  has  even  been  maintained  at  law.  An  estate  was  sold 
at  a  remote  period  with  a  reservation  of  coal  mines — they  were  reserved, 
because  no  one  would  give  any  thing  for  them.  The  application  of  machin- 
ery at  length  rendered  them  available,  and  the  owner  of  the  surface  worked 
the  coals  after  an  enormous  expense — and  then  the  other  party  came  for- 
ward. Upon  the  trial  of  the  issue  which  seems  to  have  been  directed  by 
the  Court  of  Chancery,  it  was  strongly  laid  down  to  the  jury  by  Mr.  Jus- 
tice Buller,  that  as  the  proprietor  had  stood  by  during  the  whole  of  the  ex- 
penditure, a  grant  should  be  inferred  (5) 

Lord  Eldon,  however,  though  admitting  the  great  knowledge  of  Mr.  J. 
Buller,  with  respect  to  mining  concerns,  established  that  the  direction  was 
in^ng.  (c)  The  circumstances  of  this  case  are  not  fully  detailed.  But 
the  direction  of  the  learned  Judge  was  probably  considered  bad  on  the  gen- 
eral ground  of  there  being  an  insuflSciency  of  time  to  warrant  the  presump- 
tion of  a  grant  against  the  absolute  owner  of  the  inheritance.  But  the 
case  is  very  different  when  a  person  is  originally  a  trustee  for  himself  and 
others  claiming  interests^  in  the  property.     The  legal  estate  vested  in  him 

(a)  19  Ves,  159.  ^{h)  Adair  v.  Shaftoe,  cited  IS^Ves.  156.  (c)  Ibid, 


574  SPANISH  AND  MEXICAN  LAW- 

may  not  be  presumed  to  have  passed  from  him.  To  affect  this,  woald  re- 
quire a  possession  of  the  cestuis  que  trust  for  twenty  years,  without  any  for 
mal  recognition  of  the  title  of  the  trustee.  And  if  such  a  possession  has 
even  subsisted  for  that  period,  it  will  be  insufficient,  if  the  acts  of  ownership 
can  be  properly  referred  to  the  acquisition  of  an  equitable  estate  only,  or 
did  not  necessarily  demand  an  investigation  of  the  title,  (a)  It  could  only 
be  contended  that  the  conduct  of  the  trustee  has  induced  a  sacrifice  of  his 
beneficial  interest  in  the  particular  share  to  which  he  was  originally  and  ab- 
solutely entitled.  But,  it  is  conceived,  it  would  require  a  strong  case  to 
call  for  the  interference  of  a  Court  of  Equity  agdnst  an  owner  of  the  legal 
estate.  VigilantihuB  non  dormientihus  leges  subserviunt.  The  other  per- 
sons interested  would  make  the  expenditure  with  the  full  knowledge  of  the 
circumstances.  It  was  their  duty,  therefore,  to  have  effected  a  different 
arrangement  before  entering  upon  such  a  course  of  expenditure. 


CHAPTER    V. 

ON  PABTNBRSHIPS  IN  MINES. 

Whatever  may  be  the  nature  of  mining,  and  whether  the  occupation  may 
be  so  pursued  as  to  be  excluded  from  the  operation  of  the  bankrupt  laws  or 
not,  it  may  be  carried  on  as  a  trade,  in  a  manner  which  will  subject  the  ad- 
venturer to  all  the  consequences  of  a  particular  partnership. 

The  question  of  the  existence  of  a  partnership,  however,  may  often  de- 
pend upon  very  nice  considerations,  and  is  described  in  one  case  by  Lord 
Eldon,  as  a  very  difficult  question ;  (6)  for  the  adventurers  may  only  be  the 
joint  tenants,  or  tenants  in  common,  of  an  estate  in  land,  the  profits  of 
which  they  combine  to  enjoy  and  realize,  by  consenting  to  appoint  a  general 
system  of  management.  In  this  situation,  they  will  be  considered,  with  re- 
spect both  to  themselves  and  third  persons,  as  the  ordinary  owners  of  land, 
working  their  respective  shares  of  the  mines,  responsible  only  for  their  own 
acts,  subject  to  no  laws  of  partnership  whatever,  and  possessing  distinct 
rights  in  the  property. 

It  becomes,  therefore,  important  to  discuss  a  question  which  in  cases  of 
alleged  partnership,  must  always  be  preliminary  to  further  proceedings. 

It  may  be  laid  down,  as  a  general  rule,  that  when  the  trade  is  carried  on 
m  such  a  manner  as  to  bring  the  adventurers  within  the  operation  of  the 
bankrupt  laws,  a  partnership  must,  in  such  cases,  always  necessarily  subsist, 

(a)  Doo  d.  Grosvenor  v,  Swymmer,  1  Lord  Ken.  385.    See  alio  Doe  d.  MilDer  v,  Btight- 
wen.  10  East,  683.  (6)  Crawshay  v.  Maule,  infra. 
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for  thej  will  be  commercial  traders  without  reference  to  the  production  of 
minerals  at  all. 

The  quantity  of  interest  which  the  owners  for  the  time  being  may  have  in 
the  lands  will  not  influence  the  question  of  liability  to  the  bankrupt  laws.— 
For  the  same  reasons  it  will  not  aifect  the  question  of  partnership.  Whether 
any  or  all  of  the  owners  have  acquired  an  absolute  or  limited  interest  of  any 
description,  they  may  agree  to  enjoy  the  possession  of  the  common  object  in 
a  particular  manner. 

Neither  does  there  appear  to  be  any  reason  for  supposing  that,  though 
one  owner  was  possessed  solely  of  the  legal  estate,  and  others  had  only  equi* 
table  interests,  arising  too  in  different  proportions,  and  evidenced  by  different 
means,  any  presumption  of  partnership  would  necessarily  arise  from  that 
circumstance ;  for  lands  are  frequently  enjoyed  in  this  manner  by  tenants  in 
common,  and  there  is  nothing  inconsistent  with  their  rights  of  ownership. 

If,  however,  it  could  be  distinctly  shown  that  the  land  was  not  intended  to 
be  held  in  common,  but  to  remain  the  absolute  property  of  any  one  or  more 
of  the  parties,  evidenced,  for  instance,  by  the  payment  of  rent,  a  case  of 
commercial  partnership,  it  is  conceived,  might  fairly  be  presumed  with  lespect 
to  all  concerned. 

The  relation  of  partnership,  as  will  be  afterwards  shown,  may  he  consti- 
tuted either  by  express  stipulation,  or  by  implication  deduced  from  the  acta 
of  the  parties. 

When  the  mining  operations  are  carried  on  by  several  landowners  under 
a  co-partnership  deed  or  agreement,  or  even  a  verbal  agreement,  from  which 
it  may  be  clearly  estabhshed  that  the  parties  intended  to  enter  info  a  trading 
adventure,  and  to  become  co-partners  in  the  ordinary  and  commercial  sense 
of  the  word,  a  partnership  will,  of  course,  be  constituted,  not  only  as 
between  themselves,  but  as  to  all  other  persons.  But  with  respect  to  the 
presumption  arising  from  persons  holding  themselves  out  to  the  world  as  part- 
ners, it  is  sufficiently  obvious  that  something  more  is  required  in  such  cases 
than  what  would  be  necessary  to  establish  a  partnership  under  ordinary  cir- 
cumstances. For  all  the  characteristic  features  of  a  general  partnership 
may  be  equally  applicable  to  persons  who  work  the  mines  under  their  lands 
as  parts  of  the  profits  of  those  lands.  Such  persons,  in  the  absence  of  other 
circumstances,  cannot  fairly  be  presumed  to  have  intended  to  render  them- 
selves liable  to  all  the  consequences  of  a  commercial  partnership.  The 
question  in  such  cases,  will,  therefore,  naturally  arise — viz.,  what  additional 
circumstances  will  be  requisite,  in  the  absence  of  express  agreement,  to  raise 
the  presumption  of  partnership. 

The  first  case  which  occurred  on  this  subject  was  that  of  Crawshay  v. 
Maule.  (a)    In  that  case  certain  lands  had  been  held  in  tenancy  in  com- 

(a)  1  Swanst  523. 
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moDy  from  which  considerable  quantities  of  iton  and  coal  had  been  extracted, 
and  upon  which  every  extensive  iron  works  had  been  erected.  A  Bill  yns 
filed  by  one  of  the  co-tenants  against  the  others  for  a  dissolution  of  partQe^ 
ship.  As  the  facts  bearing  upon  this  particular  point  were  not  sufficiently 
set  out  in  the  Bill>  an  afiSdavit  in  explanation  of  the  nature  of  the  business 
was  ordered,  in  which  it  was  stated,  that  the  iron  works  at  Cjfarthfa  had 
been  conducted  as  a  trading  concern — ^that  the  produce  of  the  mines  consist- 
ed of  ironstone,  coal,  and  limestone — and  that  at  the  works,  large  quandties 
of  iron  had  been,  and  were  manufactured,  sometimes  from  the  materiab 
obtained  from  the  leasehold  land  in  question,  and  sometimes  from  pig  iron 
and  finers'  ipetal  purchased  in  London,  Plymouth,  and  Bristol ;  that  from 
the  first  establishment  of  the  works,  the  proprietors  had  been  in  the  habit  of 
making  very  considerable  purchases  of  iron  ore  from  Lancashire,  pig  iron, 
and  finers'  metal,  and  of  old  wrought  iron,  naval  and  ordnance  stores,  for  the 
purpose  of  manuCacture  at  the  works  into  various  sorts  of  iron,  and  rebelling 
them  in  that  manufactured  state  ;  that  these  purchases  had  1>een  made  bj 
the  successive  firms  with  a  view  to  profit,  by  manufacturing  the  articles 
purchased  into  bar  and  other  iron  for  re-sale,  and  not  merely  for  mixing  the 
same  vnth  the  iron  produced  from  the  worke  for  improving  the  latter^  or 
brinffing  it  to  a  better  market.  Lord  Eldon  obseved,  that  it  was  dfficult  to 
establish  that  this  was  an  interest  in  land,  distinct  from  a  partnership  in 
trade — ^a  mere  interest  in  land,  in  which  a  partition  could  take  place ;  for 
when  persons,  having  purchased  such  an  interest,  manufacture  and  bring  to 
market  the  produce  of  the  land  (1)  as  one  common  fund,  to  be  sold  for  their 
common  benefit,  it  might  be  contended  that  they  have  entered  into  an  agree- 
ment, which  gives  to  that  interest  the  nature,  and  subjects  it  to  the  doctrines 
of  a  partnership  in  trade. 

It  may  be  observed,  that  all  these  acts  are  equally  applicable  to  strict 
owners  of  land  who  are  not  partners  in  a  trade,  and  this  idea  must  have  sug- 
gested itself  to  the  mind  of  Lord  Eldon.  For  on  a  subsequent  day  he 
remarked,  that  a  very  difficult  question  might  arise,  whether,  if  the  parties 
being  originally  tenants  in  common  of  a  mine,  agreed  to  become  jointly  inte^ 
ested  in  the  manufacture  of  its  produce  for  the  purpose  of  sale,  they  contin- 
ued mere  tenants  in  common  of  the  mine — stiU  more,  if  not  only  carrying 
the  produce  of  their  nwn  mine  to  market,  they  became  purchasers  of  other 
property  of  a  like  nature,  to  be  manufactured  with  their  own.  On  a  still 
subsequent  day.  Lord  Eldon  in  delivering  final  judgment,  said  that  after 
repeated  consideration,  he  entertsdned  no  doubt  that  it  was  a  trading  concern, 
and  that  a  partnership  had  subsisted. 

If  the  contents  of  the  affida\at  alluded  to  in  the  above  case  were  correct, 

(1)  It  shoald  be  obtenred  that  the  affidavit  above  referred  to,  by  which  it  appeara  that  they 
brought  to  markat  the  manafactured  produce  of  other  landa,  was  not  then  before  the  Conrt. 
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there  could  be  no  doubt  that  the  concern  was  a  trade,  which  subjected  the 
parties  to  the  operation  of  the  bankrupt  laws,  and  therefore  to  the  consequen- 
ces of  partnership.  The  purchase  of  other  materials  for  the  sake  of  manu- 
facturing and  selling  them,  as  distinct  articles  of  commerce,  was  quite  suffi- 
cient to  divest  them  of  the  exclusive  character  of  owners  of  land. 

It  may  be  observed,  that,  in  the  above  case,  the  parties  were  also  interested 
in  the  lands  in  the  same  proportions,  as  in  the  trade  itself.  It  maj  perhaps 
be  presumed,  that  when  the  proportions  differ,  the  intention  of  the  parties  to 
become  partners  will  be  more  readily,  though  not  necessarily  implied. 

The  point  was  shortly  afterwards  adverted  to  in  another  case  before  the 
same  Chancellor.  But  it  did  not  form  part  of  the  ground  of  decision  in  that 
case,  as  it  was  decided  that  a  manager  of  the  mine  might  be  appointed  by 
the  Court,  even  if  the  parties  were  not  actual  partners,  but  only  tenants  in 
common  of  land,  (a) 

In  another  case,  six  persons  bad  taken  a  lease  for  years  of  mines,  and  also 
another  lease  of  the  surface  lands,  under  which  the  mines  were  situated,  and 
had  worked  the  mines  as  a  joint  concern,  divided  into  equal  shares.     One  of 
them  was  appointed  manager,  and  had  become  much  indebted  to  it.     He 
afterwards  became  bankrupt,  and  it  appeared  he  bad  mortgaged  his  shares. 
A  Bill  was  filed  for  the  sale  of  the  property ;  and  that  it  might  be  declared, 
that  the  shares  of  the  bankrupt  should  be  applied,  in  the  first  place,  in  repay- 
ing to  the  partnership  the  debt  which  he  had  incurred  in  the  management  of 
the  concern.     The  true  question,  therefore,  was  whether  the  parties  stood  in 
the  relation  of  partners  to  each  other.     The  above  case  of  Crawshay  v. 
Maule,  was  very  properly  distinguished,   in  the  argument,  from  the  present 
case,  in  which  do  other  articles  appear  to  have  been  purchased  ;  and  it  was 
contended,  that  if  the  rules  which  are  applicable  to  common  trading  partner 
ships,  were  to  be  extended  to  part  owners  of  mines,  it  would  be  difficult  to 
foresee  what  consequences  might  follow,  affecting  interests  of  the  greatest 
magnitude,  and  placing  many  individuals  of  the  highest  rank  and  fortune  in 
situations  which  they  never  contemplated— and  that  the  parties  must  be  con- 
sidered as  tenants  in  common  of  the  mines  and  lands.    But  Sir  John  Leach, 
M.  R.  observed,  it  was  true,  a  mining  concern  diffjrs  in  some  particulars 
from  a  common  partnership— but  it  had  been  repeatedly  held  .to  be  in  the 
nature  of  a  trading  concern.     He  said  that  in  Crawshay  v.  Maule,  Lord 
Eldon  had  expressed  a  doubt,  whether,  if  persons  previously  entitled  a3  ten- 
ants in  common  to  mmes,  were  to  form  a  mining  concern,  the  general  prmci- 
pies  of  partnership  would  apply,  and  he  (the  Master  of  the  Rolls)  was  not 
aware  that  the  particular  point  had  ever  been  decided ;  .but  the  distinction 
there  was,  that  the  interest  in  the  mines  was  expressly  acquired  for  the  purpose 
of  a  partnership,  and  the  general  principle  was  therefore  to  be  applied.  (6) 

(a)  Jefferys  r.  Smith,  1  Jac  and  W.  298. 

(b)  F«reday  w.  Wightwick,  1  Boss,  and  M.  46. 
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This  decimon  seems  to  rest  npon  substantial  reasons.  The  question  is 
then  one  depending  upon  intention.  And  it  may  be  concluded,  that  when 
persons  acquire  interests  in  lands  apparently  for  the  sole  purpose  of  working 
the  mines  in  them,  they  must  be  considered  as  entering  into  a  commereial 
partnership.  There  does  not  appear  to  be  any  ground  for  distinction  in  such 
cases,  if  the  parties  hare  even  acquired  a  permanent  and  absolute  interest 
in  the  property.  But  it  does  not  follow  that,  in  every  such  case,  such  an 
inference  can  be  drawn  from  the  acts  of  the  parties.  An  estate  may  be  par- 
chased  or  acquired  for  a  definite  period  by  a  tenant  in  common,  who  may 
proceed  forth^th  to  work  the  mines.  But  the  mines  may  not  have  formed 
the  only  or  even  the  primary  inducements  for  effecting  the  purchase  or  ac- 
quisition. Much  will  always  depend  upon  the  particular  facts.  But  it  is 
submitted,  as  a  general  rule,  that,  in  all  such  cases,  there  must  not  only  be 
an  express  intention  to  work  the  mines,  but  this  object  must  have  been  either 
Bolely  contemplated  by  the  parties,  or  of  such  paramount  consequence  as 
to  effectually  overbalance  any  other  advantages  anticipated  from  the  estate. 
For  the  mines  may  form  very  important  considerations  in  the  arrangements 
of  capitalists,  and  yet  their  existence  need  not  preclude  the  motives  which 
may  proceed  from  the  supposed  general  advantages  of  the  investment. 

This  principle,  however,  will  regulate,  by  far,  the  greater  proportion  of 
mining  cases,  not  specially  provided  for,  in  this  country,  where  it  is  usual 
for  adventurers,  only  to  obtain  limited  interests  in  the  mines  themselves,  wift- 
out  acquiring  any  rights  to  the  general  inheritance.  It  may,  therefore,  be 
safely  asserted,  that,  in  all  such  cases,  where  the  obvious  intention  of  the 
parties  to  acquire  interests  in  the  land  for  the  sole  purpose  of  carrying  on 
mining  speculations  can  be  deduced  from  the  nature  of  those  interests,  and 
the  manner  of  their  acquisition,  the  parties  will  be  considered,  from  these 
circumstances  alone,  to  have  entered  into  a  particular  partnership,  and  to  be 
liable  to  all  its  consequences. 

On  the  other  hand,  if  it  can  be  shown,  that  lands  have  been  long  in  the 
possession  of  the  different  parties,  or  of  those  through  whom  they  claim,  or 
that  they  have  been  acquired  without  any  intention  to  work  the  mines  as  an 
exclusive  object,  and  if,  after  the  mining  operations  have  commenced,  the 
parties  have  carefully  avoided  the  assumption  of  the  outward  indicia  of  part- 
nership, they  must,  it  is  conceived,  be  considered  merely  as  the  proprietors 
of  land  exercising  the  common  acts  of  ownership  in  a  manner  adapted  to  the 
nature  of  their  respective  interests  in  it. 

If  an  interest  in  opened  mines  is  enjoyed  by  persons  as  a  distinct  inher- 
itance or  possession,  it  would  appear,  that  it  will  only  be  under  peculiar  cir- 
cumstances, that  the  parties  can  be  considered  to  be  exempt  from  the  obli- 
gations of  partnership.  The  intention,  in  general,  will  be  too  strongly  ex- 
pressed. It  is  quite  possible,  however,  for  persons  to  have  been  originally 
entitled  to  distinct  shares  in  such  a  property,  without  ever  having  receired 
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profits  aa  a  partner,  or  haying  personally  interfered  in  the  management  of 
the  concern.  It  may  also  frequently  happen  that  mines  in  this  condition 
m^y  devolve,  by  conveyance  or  operation  of  law,  npon  persons  who  have 
thns  contracted  no  engagement  of  partnership,  (a)  A  person  may  still 
continue  to  be  entitled  to  the  legal  interest  in  his  share,  or  to  the  legal  or 
equitable  reversion  in  it,  and  may  cease,  for  a  time,  from  becoming  liable  as 
a  partner.  Such  experiments,  however,  are  often  dangerous,  if  it  is  desira- 
able  not  to  incur  the  liability. 

In  all  cases,  where  it  is  intended  that  a  trading  partnership  should  be  es- 
tablishecl,  it  is  desirable  that  the  parties  should,  by  express  agreement  in 
writing,  declare  their  intentions,  and  thus  resolve  all  doubts  upon  the  sub- 
ject. This  precaution  seems  not  only  to  be  reasonably  required  by  the  pub- 
lic, who  may  thus  deal  with  them  upon  the  faith,  and  with  all  the  advantages, 
^  of  a  partnership ;  but  it  may  often  be  indispensable  for  properly  securing 
the  interests  of  the  parties  themselves,  by  enabling  them  to  prosecute  the 
works  in  an  efficient  manner. 

The  consequences  of  the  above  distinction  are  these : — If  the  works  are 
carried  on  by  persons  as  mere  owners  of  land,  concurring  in  a  general  sys- 
tem of  management  for  their  common  benefit,  the  shares  of  each  person 
will  only  be  liable  for  his  individual  engagements,  and  to  the  payment  of 
debts  contracted  by  himself  or  his  authorized  agent,  without  interfering  ^th 
the  shares  of  the  other  tenants  in  common.  It  is  true,  that,  in  cases  of  dis- 
agreement find  mismanagement,  a  Court  of  Equity  will  appoint  a  general  manar 
ger  for  the  benefit  of  the  whole,  (i)  But  this  remedy  will  very  inadequately 
provide  for  the  exigencies  of  such  a  case.  In  no  other  respect,  will  the  parties 
be  liable  to  the  consequences  of  a  partnership  in  trade.  The  shares  cannot 
be  sold  for  the  liquidation  of  accounts  as  between  the  parties  themselves  ; 
there  cannot  be  enforced,  as  upon  a  dissolution,  a  general  sale  of  the  whole 
property ;  there  will  be  no  restraint  upon  the  introduction  of  new  partners, 
and  there  will,  in  short,  be  none  of  those  general  bcidents  of  a  commercial 
partnership,  the  exercise  of  which  may  prove  of  so  much  importance  to  the 
effectual  and  regular  working  of  a  mine. 

(a)  See  Jeffeijs  «•  Smith,  3  Rues.  1S8. 
(6)  JefTerys  v.  Smith,  1  Jae.  and  W.  SOI. 
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CHAPTER    VI. 

ON  THE  REMEDIES  RELATING  TO  BONES  AND  MINERALS. 

/.  Legal  remedies, 
IL  JEqmtable  remedieB. 


Section  I. 

LEGAL  REMEDIES. 

The  subject  of  remedies  connected  with  mining  property  has  been  already 
incidentally  discussed  in  various  parts  of  the  treatise.  Much,  therefore, 
ivhich  might  otherwise  have  have  been  found  under  the  present  title,  has 
been  anticipated. — It  will  be  proper,  however,  to  lay  before  the  reader  a  gen- 
eral view  of  the  subject,  which  may  include  the  discussion  of  those  remedies 
which  have  not  yet  been  particularly  mentioned. 

It  has  been  seen  that  a  property  may  be  acquired  in  mines,  which  will  be 
quite  independent  of  the  property  in  the  lands  in  which  they  are  situate.  In 
this  condition,  the  minerals,  of  whatever  character  they  may  be,  will,  of 
course,  still  form  parts  of  the  land  itself,  and  will  constitute  land  in  strictly 
legal  acceptation.  As  such,  mines  become  liable  to  the  adminstration  of  all 
the  usual  remedies  relating  to  the  law  of  real  property,  except  in  those  cases 
which,  in  consequence  of  the  peculiarity  of  this  species  of  property,  may  ne- 
cessarily demand  some  modification  of  those  remedies.     It  may  be   proper 

to  remind  the  reader  that  the  word  mine  is  not  here  used  in  its  strict  sense, 

ft 

but  as  descriptive  of  the  strata,  or  minerals  themselves. 

An  action  of  trespass  may  be  maintained  in  respect  of  any  improper  inter- 
ference with  the  enjoyment  of  mines,  in  all  those  cases  in  which  that  remedy  is 
generally  applicable.  The  same  kind  of  action  is  usually  resorted  to  for  try- 
ing the  validity  of  a  trial,  (a) 

But  an  action  of  ejectment  will  also  be  maintainable  for  recovering  posses- 
sion of  a  mine.  It  might  certainly  be  contended,  when  the  mines  form  a  dis- 
tinct inheritance,  that  the  action  of  ejectment  is  possessory  ;  that  the  object 
of  contention  must,  at  least,  be  such  as  to  be  capable  of  actual  possession 
from  the  delivery  of  the  sheriff ;  that  all  the  excavated  parts  would  be  of 
an  incorporeal  nature,  or,  at  any  rate,  would  become  part  of  the  general  free- 
hold, thro.igh  wh.ch  a  mere  right  of  way  would  be  permissible  ;  and  that  all 
tl.c  p  a\ioiH,  which  arc  severed,  instantly  lose  the  character  of  land,  and  be- 
come mere  personal  chattels.     Such  an  action  would  certainly  not  seem  to  cor- 

(a)  Bonroe  v.  Taylor,  10  East,  189.    Roberts  ▼.  Davej,  4  B.  and  Ad,  665. 
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respond,  in  each  case,  with  its  exact  definition.  But  in  this,  as  in  some  other 
instances,  the  action  of  ejectment  has  been  carried  beyond  its  original  limits. 
And  it  has  been  expressly  decided,  that  such  an  action  for  the  recovery  of 
mines  may  be  supported,  (a) 

It  would  seem,  however,  to  be  doubtful  whether  such  an  action  could  be 
brought  to  recover  the  possession  of  unopened  mines,  the  title  to  which  is  dis- 
tinct from  that  to  the  surface  (6)  This  subject  has  been  already  partially 
discussed  in  considering  the  operation  of  a  feofiment  with  livery  of  seisin. 
In  a  case  of  unopened  mines,  it  was  observed  by  Lord  Hardwicke,  that  the 
question  was  not,  whether  actual  entry  was  necessary,  and  he  denied  that 
without  entry  an  action  of  ejectment  could  not  be  brought ;  for  the  common 
rule,  obliging  the  defendant  to  confess  lease,  entry,  and  ouster,  was,  in  law, 
8u£5cient  to  support  that,  (c) 

It  has  been  seen,  that  an  ejectment  cannot  be  brought  by  the  lord  of  a  ma- 
nor for  the  mines  situate  in  the  lands  of  his  copyhold  tenant,  in  the  absence 
of  special  custom  ;  for  though  the  former  is  entitled  to  the  right  of  property, 
the  latter  is  entitled  to  the  right  of  possession. (d) 

It  has  been  decided,  that  such  an  action  will  not  properly  lie  in  respect  of 
a  license  only  to  work  mines.  In  the  case  of  a  license,  an  action  of  this 
kind  was  brought  for  the  recovery  of  mines.  It  was  held  by  the  Court  of 
Sling's  Bench,  that  a  proviso  for  re-entry  was  not  less  applicable  to  a  license 
to  work  mines,  than  to  an  actual  demise  of  the  minerals,  because  under  such 
license  works  might  be  effected,  and  a  corporal  possession  had,  which  it  might 
be  competent  for  the  grantor  to  reserve,  but  that  such  an  instrument  did  not 
confer  a  right  sufficient  to  support  the  action  of  ejectment,  (e) 

But  the  grant  of  a  license  will  support  an  action  of  trespass.  (/) 

When  the  minerals  are  severed  from  their  native  bed,  and  become  the 
subject  of  manipulation,  they  are  mere  personal  chattels,  like  the  trees 
which  are  severed  from  the  freehold,  and  an  action  of  trover  will,  therefore, 
be  maintainable  for  their  recovery  in  that  condition.  This  form  of  action 
has  been  often  adopted  to  try  the  right  to  mines.  (^) 

But  an  action  of  trover  cannot  be  maintained  for  the  recovery  of  a  certi- 
ficate or  voucher  of  a  person  being  entitled  to  certain  shares  in  a  mining  as- 
sociation, if  the  plaintiff  can  show  no  legal  title  to  the  document.  (K) 

(a)  Comyn  v.  EynetOi  Cro.  Jac.  150.  De  mineris  carbonnm  in  the  coanty  of  Durham, 
Carth.  277.  Wyld'a  case.  Lawsoxi  u.  Williams,  cited  Cro.  Jac.  150.  ColleD  v.  Rich,  Bnll. 
N,  P.  102.    Harebottle  v.  Placock,  Cro.  Jac.  21. 

(6)  Lewis  V.  Branthwaite,  2  Barn,  and  Ad.  487. 

(c)  Sayer  v.  Pierce,  1  Ves.  sen.  234. 

(d)  Sayer  v.  Fierce,  1  Yes.  sen.  232.    See  chap.  iii.  sec.  ii« 
(6)  Doe  d.  Hanley  r.  Wood,  2  Barn,  and  Aid.  789,  740. 

(/)  Bishop  of  Winchester  v.  Knight,  \  P.  W,  407.  Barker  w,  Birkbeck,  I  W.  Black,  482. 
8  Burr.  1556.    Roberts  v.  Davey,  4  Bam.  and  Ad.  665. 

ig)  Player  v.  Roberts,  W.  Jones.  243.  Cnllen  (Lord)  v.  Rich,  Ball.  N.  P.  102.  2  Str. 
1142.    Rowe  V,  BrentoD,  8  Bam  and  G.  787.    Rowe  v.  Grenfell,  B.  and  M,  896. 

(A)  Dawson  r,  Rishworth,  I  Bam.  and  Ad,  574. 
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An  action  for  use  and  occupation  was  held  to  bo  maintainable,  in  respect 
of  a  shaft  or  down,  which  had  been  let  by  a  written  agreement  not  under 
seal,  if  the  defendant  could  be  considered  as  having  taken  possesion  of  ihe 
shaft ;  and  be  was  also  held  liable,  under  those  circumstances,  to  all  the  rent 
payable  to  the  lessor  till  the  determination  of  his  tenancy,  and  whether  he 
has  continued  to  work  the  mine  or  not.  But  it  was  also  said,  that  if  he  had 
merely  caused  holes  to  be  dug,  and  had  them  filled  up  immediately,  with  a 
▼iew  to  ascertain  only  what  kind  of  a  bargain  he  was  about  to  make  or  had 
made,  such  acts  would  not  amount  to  a  taking  of  possession,  (a) 

Mines  may  also  be  taken  possession  of  under  the  writ  of  elegit.  A  tenant 
in  elegit,  it  has  been  seen,  cannot  open  mines  in  lands  of  which  he  has  taken 
possession.  This  restriction,  it  is  presumed,  would  not  apply  to  mines  form- « 
ing  a  separate  inheritance  ;  for  such  an  exercise  of  power  would  not  consti- 
tute  waste.  The  point,  however,  is  of  little  practical  importance,  as  it  can 
rarely,  if  ever,  happen,  notwithstanding  the  recent  extension  of  the  remedy, 
that  such  a  temporary  tenant  would  feel  justified  in  proceeding  to  open 
mines. 

At  common  law,  an  action  of  waste  was  maintainable  to  recover  the  place 
wasted,  as  well  as  damages  for  the  injury  done  to  the  inheritance.  This 
form  of  action,  however^  was  attended  with  many  difficulties  and  peculiarities, 
and  gradually  fell  into  disuse.  It  is  now  expressly  abolished,  (i)  The  mod. 
em  remedies  for  punishing  the  commission  of  waste  are  an  action  on  the 
case  in  the  nature  of  waste,  an  action  of  covenant,  and  an  action  of  assumpdt. 
The  two  latter  actions  are  almost  confined  to  cases  between  landlord  and  ten- 
ant. The  action  of  assumpsit  is  resorted  to  when  the  tenancy  is  by  agree- 
ment, not  under  seal,  or  in  cases  of  an  implied  covenant.  The  action  of 
covenant  arises  upon  express  and  legal  covenants.  But  an  action  on  the 
case  is  most  generally  applicable,  in  cases  of  waste,  and  is  maintidnable  by 
the  reversioner  or  remainder  man  for  life  or  years,  against  a  stranger  or  ten- 
ant, even  if  the  latter  be  a  tenant  at  will  or  by  sufferance,  (c)  It  may  be 
brought  against  a  tenant  after  the  expuration  of  his  term,  (d) 

If  a  lease  contain  an  express  covenant  against  waste,  the  lessor  may  still 
bring  an  action  on  the  case  agdnst  the  tenant,  (e) 

An  action  of  trespass  is  also  maintainable  in  cases  of  waste.  (/} 

In  all  these  cases,  damages  may  be  recovered  for  the  amount  of  injury 
austamed. 

The  remedies  with  respect  to  waste  committed  by  ecclesiastical  persona 
have  already  been  discussed.  (^) 

(a)  Jones  v,  Reynolds,  7  Carr,  and  P.  885.     Per  Coleridge,  J. 
(6)  8  and  4  Will.  IV,  c  27,  s.  36. 

(c)  S  Wms.  Saand.  2S2,  n,  7.    Weat  o.  Treade,  Cro.  Car.  187,    Sir  W.  Jonei,  224. 
(</)  Kinljaide  i..  Thornton,  Bl.  Rep.  1111,  (t)  Ibid.         (/*)  West  v.  IVende,  wpm. 

ig)  See  Chap.  ir.    See  also  Herring  v.  Dean  and  Chapter  of  St  Panl,  3  Swanat  ilO.   Per 
Sir  Thomas  Plnmer.    Bishop  of  Winchester  v,  Wolgar,  cited  ibid,  498. 
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A  lessee  covenanted  to  pay  a  certsdn  proportion  of  the  yalae  of  nine  ban- 
dred  Cwt.  of  the  coals  to  be  raised,  unless  prevented  by  unavoidable  accident 
from  working  the  pit.  It  was  held,  that  if  the  accident  were  only  of  such  a. 
nature  that  the  working  of  the  pit  was  not  physically  impossible)  but  might 
have  been  effected,  the  defendant  was  liable,  though  the  expense  would  be 
greater  than  the  value  of  the  coals  to  be  raised,  (a) 


Section  IL 


EQUITABLE  BEMEDIES. 


I.  Courts  of  Equity  have  long  ago  adopted  the  practice  of  giving  relief, 
in  certain  cases,  by  injunction  to  restrain  persons  from  working  mines.  This 
remedy  was  always  obtainable  in  cases  of  waste.  It  was  extended  to  tres- 
passes in  mining  cases,  for  the  purpose  of  preventing  irreparable  mischief, 
(i)  And  it  has  even  been  carried  so  far  as  to  restrain  the  taking  of  valu- 
able stones,  or  nodules  of  clay,  used  for  making  cement  under  a  patent,  and 
which  were  found  between  high  and  low  water  mark,  and  below  low  water 
mark  in  the  sea.  (c) 

In  cases  of  a  pressing  nature,  an  injunction  may  be  obtamed  on  motion 
only,  and  before  the  answer  of  the  defendant  is  put  in.  A  contrary  decis- 
ion of  Lord  Hardwicke  haa  been  overruled,  (d)  The  bill  must,  in  such 
cases,  be  actually  filed,  and  be  supported  by  proper  affidavits  of  title,  and 
showing  an  actual  or  threatened  interference. 

But  a  distinction  has  always  been  observed  with  respect  to  the  hasty  dis- 
turbance of  mines  in  active  operation, — ^Mining  operations  may,  in  general, 
be  prevented  without  much  permanent  injury  even  to  the  rightful  owner, 
when  no  expenditure  has  been  incurred,  and  when  no  extensive  preparations 
have  been  made.  Bat  the  nature  of  mining  requires  that  the  works  should 
be  kept  in  a  constant  state  of  repair  and  activity,  and  an  injunction  for  caus- 
ing such  operations  to  be  at  once  suspended,  might  produce  an  injury  which 
might  be  of  the  most  fatal  consequences,  both  with  respect  to  the  costs  of  re- 
commencing the  suspended  operations,  and  with  respect  to  rival  ownerships, 
by  which  the  most  favourable  opportunity  for  disposing  of  the  produce  might 
be  lost.  As  a  general  rule,  therefore,  the  Court  will  not  interfere  by  in- 
junction, on  motion,  and  before  the  cause  is  fully  heard,  in  cases  where  there 

(a)  Morris  v.  Smith,  8  Doag.  279. 

(5)  Gibson  v.  Smith,  Bam.  Ch.  Rep.  497.  Player  v.  Boberts,  W.  Jones,  243,  Anon.  Amb. 
209.  Grej  v.  Dake  of  Northomberland,  13  Yes.  236.  17  Ves,  281.  Mitchell  v.  Dors,  6  Yes. 
147.  Whitfield  v,  Bewit,  2  Pee.  W.  240.  Flamang's  case,  cited  7  Yes.  SOS.  Norway  v. 
Rowe,  19  Yes.  144.    Field  v.  Beaamont,  1  Swans.  208.    3  Madd.  102. 

is)  Earl  Cowper  v.  Baker,  17  Yes,  128.  (d)  Lowther  v.  Stamper,  8  Atk«  496. 
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has  been  either  great  expenditure  or  great  delay,  (a)  Delay  alone,  without 
much  expenditure,  will  of  itself  sufficiently  justify  the  Court  in  withholding 
the  summary  application  of  a  remedy  which  is  required  to  be  sought  for  at 
once,  and  in  the  acquisition  of  which  unusual  &cilities  are  affi)rded  by  the 
Court.  The  only  ground  for  so  strong  a  measure  is  that  a  denial  of  it  might 
be  attended  with  irreparable  mischief.-^If  persons  are  not  prompt  in  pro- 
claiming this  mischief,  the  circumstance  may  be  considered  either  to  refute 
the  extent  of  the  injury,  or  their  title  to  redress. 

In  one  case,  it  was  observed  by  Lord  Eldon,  that  the  grantees  had 
actually  worked  the  mines  from  1808  till  1816,  when  the  action  of  trespass 
was  commenced — and  that  action  was  not  brought  to  trial  till  1817.  It  had 
been  very  correctly  stated,  that  if  the  defendants  had  filed  a  bill  to  stay  the 
the  working  of  the  mines,  the  Court  must  have  refused  an  injunction  to 
parties  who  had  permitted  these  operations  to  proceed  from  1808  till  1816, 
without  interruption.  To  stop  the  working  of  a  coal  mine  was  a  serioos 
injury ;  and  the  expenditure  incurred  in  the  course  of  eight  years  would 
raise  an  equitable  ground  to  prevent  the  hasty  interference  of  the  Court 
The  defendants  would  have  been  directed  first  to  bring  an  action^  and  (o 
return  when  the  result  of  the  trial  had  enabled  the  Court  better  to  deal  with 
the  application.  (5) 

In  another  case,  the  time  cf  debiy  amounted  to  two  years — and  the  iojonc- 
tion  was  refused,  (c) 

When  a  special  injunction  is  granted,  it  is  for  the  purpose  of  immediatelj 
protecting  the  rights  of  those  interested  in  the  property.  But  whether  issued 
in  the  first  instance  or  not,  it  will  be  incumbent  on  the  plaintiff,  upon  the 
hearing  of  the  cause,  to  shew  just  grounds  for  the  relief  being  granted  or 
continued.  The  Court  may  then  proceed  to  the  final  decision  of  the  question, 
or,  as  in  cases  of  disputed  title,  may  direct  the  plaintiff  to  establish  his  right 
in  a  court  of  law. 

If  there  be  any  unnecessary  delay  in  the  plaintiff  in  such  a  case,  in  trying 
an  action  at  law,  this  delay  will,  in  itself,  form  just  grounds  for  dissolving  an 
injunction.  Thus,  in  the  case  of  Grey  v.  the  Duke  of  Northumberland,  it 
was  observed  by  Lord  Eldon,  after  noticing  that  the  action  at  law  had  mis- 
carried by  means  of  an  error  in  pleading,  in  making  the  defendant  a  tenant 
in  fee,  instead  of  a  tenant  for  life,  that  the  merits  of  the  question  bad  not 
been  tried  from  the  fault  of  the  plaintiff,  which  presented  a  strong  case  for 
dissolving  the  injunction  ;  unless  some  means  of  procuring  a  speedy  trial 
could  be  insured,  he  should  dissolve  it.  (d) 

(a)  Anon,  Amb.  209,  Grey  v.  Dnke  of  Northumberland,  18  Vet.  286,  17  Vee.  281  Bir- 
mingham Canal  Comp.  v.  Lloyd,  18  Ves.  515,  Field  v.  Beaumont,  1  Swans.  208.  8  Madd. 
102,  nom.  Beaumont  v.  Field,  1  Bam.  and  Aid.  247. 

(6)  Field  9.  Beanmont,  1  Swans.  204. 

(c)  Birmingham  Canal  Comp.  v.  Lloyd,  18  Ves,  615.  (d)  17  Ves.  281. 
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It  must  always  require  a  strong  case  on  the  part  of  the  plaintiff  to  demand 
the  interference  of  the  Court  by  injunction  in  cases  of  trespass  by  the 
working  of  mines.  The  remedy  cannot  be  administered  on  every  occasion 
of  injury.  There  must  exist  an  urgent  necessity  for  so  strong  a  proceeding, 
oiherwise  the  parties  will  be  left  to  their  remedies  at  law. 

A  motion  was  made  before  Lord  Hardwicke,  to  restrain  a  lessee  from 
working  a  coal  pit  irregularly  and  detrimentally  to  the  lessor.  The  Chan- 
cellor refused  the  injunction,  and  observed  that  the  Court  grants  injunction 
to  stay  the  working  of  a  colliery  with  great  reluctance,  from  the  great  incon- 
venience it  occasions,  and  that  it  never  will  do  it,  but  where  there  is  a  breach 
of  an  express  covenant,  or  an  uncontroverted  mischief,  (a) 

In  another  case,  it  was  observed  by  Lord  Eldon,  that  the  act  of  stopping 
a  colliery  aboiU  to  be  wrought  might  poisibly,  with  reference  to  rival  owner- 
ships, be  the  means  of  making  it  absolutely  unproductive  twelve  months 
afterwards,  when  it  was  to  be  wrought.  The  injunction  was  refused  after 
the  delay  of  two  years.  (6) 

In  another  case,  the  same  Judge  observed,  that  inconceivable  mischief 
might  ensue  from  upholding  the  injunction  too  lone,  as  the  value  of  the  op- 
portunity of  working  a  coal  mine,  if  lost,  might  never  be  recovered,  especially 
if  it  was  contiguous  to  other  mines  belonging  to  the  same  person  ;  and  the 
interposition  of  the  Court  must  be  with  a  considerable  pressure,  that  on  the 
part  of  the  plaintiff  there  should  be  no  delay  in  going  to  trial,  (c) 

It  has  been  doubted,  whether  after  a  verdict  at  law  in  an  action  of  tres- 
pass, in  favour  of  the  plaintiff  in  eqmty,  the  Court  will  afterwards  grant  an 
injunction  against  future  trespasses,  when  the  plaintiff  refused  to  produce  at 
the  trial  documents  which  are  necessary  for  a  fiur  decbion.  (d) 


II.  It  has  been  seen,  that  mining  is  considered  as  a  species  of  trade.  A 
Bill  in  Equity,  therefore,  may  be  brought  for  an  account  of  the  profits,  (e) 
There  are  many  instances  in  which  the  Court  has  decreed  an  account  in 
cases  of  working  mines,  which  it  could  not  have  decreed  in  cases  of  fellmg 
timber.  (/) 

An  owner  of  a  coal  mine  made  a  lease  of  it  to  a  trustee,  in  trust  for  five 
other  persons,  in  equal  shares.    The  lessee  entered  and  worked  the  mine, 

(a)  ClaveriDg  v,  Clavering,  2  Fee.  W.  3S8. 

(b)  Birmuigham  Caoal  Co.  v,  Lloyd,  18  Ves.  515, 

(c)  Grej  V.  DakeofNorthamberland,  17  Ves.  281.       {d)  Field  v.  Beaumont,  1  Swans.  210, 
(e)  Bishop  of  Winchester  ».  Knight,  1  Pee.  W,  406.    Whitfield  v.  Bewit,  2  P,  W.  240. 

Stoiy  r.  Lord  Wmdsor,  2  Atk.  680.     1  Ch.  Ca.  34.    Clayering  «•  WesUey,  3  P.  W.  402,    Pal- 
taney  w.  Warren,  6  Ves.  8».    Norway  v,  Bowe,  If  Ves.  144.    Bowe  v.  Wood,  2  Jao,  and  W. 
S69. 
{J )  JesQs  College  «.  Bloome,  8  Atk.  262.    Amb.  54. 
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which  some  time  afterwards  became  unprofitable,  and  was  abandoned.  The 
lessee  was  insolvent ;  and  the  lessor  brought  a  bill  against  him  and  the  fiye 
partners  for  the  rent,  and  insisted  that  as  the  cestui  que  tru8t4  were  to  have 
the  profits  while  the  lease  continued  to  be  a  beneficial  one,  it  was  reasonable 
they  should  also  bear  the  loss  occasioned  by  it.  The  Master  of  the  Bolls 
was  of  opinion,  that,  as  an  action  at  law  lay  against  the  lessee  only,  the 
landlord  was  debarred  of  any  remedy  against  any  other  person ;  and  that  as 
the  landlord  gave  credit  entirely  to  the  lessee,  and  made  choice  of  him  as 
the  person  liable  for  the  rent,  the  bill  ought  to  be  dismissed,  as  against  the 
partners.  But  this  decision  was  reversed  by  Lord  Talbot,  on  appeal ;  and 
it  was  decreed  that  an  account  should  be  taken  of  the  amount  of  rent 
and  sums  due  to  the  lessor,  which  was  to  be  paid  to  him  by  the  lessee  ;  and 
in  case  of  his  default,  that  an  account  should  be  taken  for  the  purpose  of 
shewing  whether  the  lessee  had  sufiScient  monies  of  the  partners  remaining 
in  his  hands  to  answer  their  shares  of  what  should  be  found  due  to  the  plain- 
tiff, and  if  the  lessee  had  not  sufiScient,  that  the  other  defendants  should  pay 
the  amount  to  the  plaintiff,  according  to  their  respective  shares,  (a) 

When  mines  are  in  the  possession  of  assignees,  or  one  of  many  persons  en- 
titled to  share  in  the  profits,  all  the  reasonable  expenses  incurred  in  tho  man- 
agement of  the  concern  will  be  allowed  in  taking  the  account,  (li) 

A  Bill  for  an  account  may  be  brought  by  the  owners  or  lessees  of  mines 
against  their  agents ;  and  if  there  are  mutual  accounts,  the  Court  will  re- 
strain all  proceedmgs  at  law  and  direct  the  whole  accounts  to  be  taken  in 
equity. — ^In  one  case,  the  agent  had  received  a  regular  salary  previous  to 
his  dismissal.  He  afterwards  brought  an  action  for  his  wages  against  his  for- 
mer employers.  The  latter  filed  a  bill  to  stay  proceedings,  and  for  an  account, 
alleging  the  receipt  of  various  sums  by  the  agent,  which  had  not  been  ac- 
counted for.  The  defendant  admitted  the  existence  of  mutual  accounts. 
But  it  was  contended  for  him  that  the  whole  question  depended  upon  the 
amount  of  compensation  to  be  given  to  him  for  his  services,  and  was  a  ques- 
tion for  a  jury.  It  was  held,  however,  by  the  Court  of  Exchequer,  that  if 
it  should  become  necessary  to  try  the  question  before  a  jury,  the  Court  could 
direct  an  issue.  If  the  action  proceeded  it  would  have  ended  in  a  reference. 
The  master  was  as  good  a  judge  of  the  matters  in  issue  as  a  jury  could 
be.  (c) 

But  a  bill  for  an  account  will  not  be  supported  unless  the  pliuntiff  does 
some  act  to  show  his  possession. 

A  lease  was  made  of  a  coal  field,  but  no  possession  was  taken  of  it  by  the 
lessee.  The  defendant,  who  was  the  owner  or  lessee  of  adjoining  mines, 
was  charged  by  the  plaintiff  with  taking  coals  from  the  land  included  in  his 

(a)  ClaveriBg  v.  Weiilej,  ClaTering  v.  Reed,  S  Pee.  W.  408.    Beg.  Lib.  A.  1786.  foL  52Sw 
{b)  Scott  V.  Nesbitt,  14  Vet.  445.  per  Lord  Eldon. 
(c)  Cre»ie  v,  Penprate,  1  Jariat,  840.  Ex.  Eq. 
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lease.  There  were  alao  disputes  arising  from  a  cODfasion  of  boandaries. 
Lord  Hardwicke  said,  ifc  was  difficult  to  go  through  with  an  action  at  law  in 
case  of  an  account  of  the  profits  of  coal  mines ;  and  therefore  the  Court 
would  go  no  farther  than  in  other  cases.  But  the  bill  was  the  same  as  a 
bill  for  an  account  of  rents  and  profits  of  an  estate,  which  cannot  be  main- 
tained merely  on  a  legal  title,  unless  there  is  infancy  or  something  in  the 
way  so  that  no  recovery  could  be  obtained  without  it.  An  ejectment  would 
have  determined  the  right ;  and  if  the  bill  had  been  merely  on  account  of 
the  profits,  it  must  have  been  dismissed  ;  but  being  to  ascertain  the  bound- 
aries, the  plaintiff  might,  if  he  recovered,  want  that  relief ;  and  then  if  leave 
were  given  to  bring  an  ejectment  abstracted  from  the  direction  of  the  Court, 
he  must  bring  a  new  bill ;  and  if  it  were  dismissed  entirely,  he  would  be  de- 
prived of  an  injunction  if  wanted.  The  bill  was  then  directed  to  be  retained 
for  a  year  with  liberty  for  the  plaintiff  to  bring  an  action  of  ejectment,  (a) 

The  mine,  in  the  above  case,  formed  a  possession  distinct  from  that  of  the 
surface.  If  it  had  not  been  distinct,  the  objection  could  not  have  been  raised 
tinless  it  was  also  applied  to  the  general  inheritance. 

A  bill  for  an  account  may  be  brought  by  the  mortgagor  of  mines  against 
a  mortgagee  in  respect  of  the  proceeds  arising  during  the  period  of  his  pos- 
session. In  such  cases,  the  mortgagee  must  account,  not  only  for  what  he 
has  actually  received,  but  for  what  he  might  have  received,  but  through  bis 
gross  mismanagement  or  wilful  neglect,  (b)  But  as  we  have  already  seen, 
he  will  not  be  liable  to  account  for  any  supposed  benefits  which  might  have 
resulted  from  any  speculations  in  improvement,  or  from  a  more  extensive 
scale  of  expenditure  than  is  required  from  a  prudent  owner,  (c) 

The  remedy  oT  account  between  partners  has  been  already  considered. 
((i)  A  partner  will  not  be  bound  to  account  in  so  particular  a  manner  as  a 
mortgagee,  (e)  for  the  acts  of  the  former  are  identified  with  those  of  his 
copartners,  who  must,  in  due  time,  take  measures  for  controlling  his  impru- 
dent operations,  and  must,  as  in  other  respects,  endure  the  consequences 
incident  to  the  contract  of  partnership. 

When  the  relations  of  a  mortgagee  and  a  partner  are  united  in  the  same 
person,  it  has  been  doubted  by  Lord  Eldon,  whether  an  account  should 
•  be  directed  with  respect  to  the  former  or  the  latter  character.  But 
the  mortgagee-partner  was  eventually  declared  to  retain  the  possession  of 
the  mine  in  his  character  of  mortgagee  only.  It  is  presumed,  if  a  person 
takes  possession  as  mortgagee,  he  must  also  account  as  a  mortgagee.  If  he 
acquire  the  advantages  resulting  from  the  assumption  of  a  higher  character, 
it  is  only  reasonable  that  he  should  bear  the  inconveniences.    In  the  above 

(a)  Sayer  v.  Pierce,  1  Yei.  sen.  282. 

(6)  Anon.  1  Vera.  45.    1  Eq.  Ca.  Ab.  327.    Hogbea  v.  Williams,  IS  Tea.  49S. 
(c)  See  chap.  ii.  (d)  Chap.  t.  ■•  v. 

(€)  Rowe  o.  Wood,  2  Jae.  and  Walk.  656. 
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ease  the  mortgagor  was  declared  to  have  a  clear  right  to  inedst  that  regular 
accounts  should  be  kept  of  all  receipts,  pajments,  and  transactions  relating 
to  the  nunc,  and  to  have  constant  access  for  the  purpose  of  inspecting  the 
accounts,  (a) 


ni.  Contracts  relating  to  mines  may  be  enforced,  as  in  other  cases  of 
real  property,  by  bills  for  specific  performance. 

If  a  purchaser  take  possession  of  mines  and  manage  the  property  under  a 
contract  stipulating  that  a  good  title  should  be  made  by  a  specified  future 
day,  and  it  appear  to  be  the  intention  of  the  parties  that  the  purchaser 
should  immediately  take  possession,  there  will  be  no  waiver  of  objections  on 
the  part  of  the  purchaser.  (6) 

When  specific  performance  is  refused  to  be  decreed  to  a  vendor  for  want 
of  a  good  title,  and  the  purchaser  is  charged  with  gross  mismanagement, 
the  Court  will  not,  upon  a  record  so  framed,  and  under  a  prayer  for  general 
relief,  direct  accounts  or  inquiries  as  to  the  defendant's  possession  or  man- 
agement, with  a  view  to  ascertain  whether  any  compensation  should  be  made 
by  him  to  the  plaintiff.  Upon  appeal  from  the  Vice  Chancellor,  who  dismiss- 
ed the  bill  with  costs,  it  was  observed  by  Lord  Lyndhurst,  that  it  was  true  the 
bill  contained  charges  of  mismanagement  of  the  property  by  the  purchaser ; 
but  these  charges  were  introduced,  not  with  a  view  to  demand  compensation 
for  any  loss  alleged  to  have  been  sustained,  but  in  order  to  establish  the  fact 
of  acceptance  of  the  title  by  the  defendant,  and  of  waiver  of  all  objections 
to  it,  and  to  make  out  the  plaintiffs  right  to  specific  performance.  Under 
such  circumstances,  it  would  be  unjust  to  allow  the  plaintiff  to  abandon  the 
case  made  by  his  bill,  and  to  come  at  the  hearing  for  a  new  remedy,  upon 
a  record  framed  with  an  aspect  altogether  different. 

The  appeal  was  then  dismissed,  but  without  prejudice  to  any  suit  which 
the  plaintiff  might  think  fit  to  institute,  for  the  purpose  of  recovering  com- 
pensation. (<?) 

In  the  above  case  there  was  only  the  purchase  of  shares,  although  the 
purchaser  was  in  the  possession  of  the  whole  mine.  It  was  observed  by  the 
Court,  there  were  other  persons  interested  in  the  property  when  the  alleged 
mismanagement  took  place.  Under  a  decree  between  the  vendor  and  pur- 
chaser of  shares  only,  all  the  liabilities,  which  might  be  involved  in  giving 
the  vendor  the  compensation  he  asked,  could  not  be  arranged,  (d) 

In  a  contract  to  purchase  all  the  coal  under  an  estate  the  purchase  money 
was  to  be  psud  by  instalments.  A  bill  for  specific  performance  was  filed  by 
the  vendor,  and  a  motion  was  made  on  his  part  to  order  the  purchaser  to  pay 
into  Court  the  amount  of  the  first  instalment  which  was  then  due.     No  con- 

(a)  Ibid.  p.  659.  (6)  Stevens  v.  Gappy,  S  Buss,  171. 

(e)  Ibid.  184.  (d)  JeflTeryt  v.  Smith,  8  Roas.  168. 
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yeyance  had  been  made,  but  the  contract  was  admitted,  and  the  title  was 
not  disputed.  The  Court  made  the  order  for  payment  of  the  money  in 'a 
month,  as  the  defendant  was  in  possession  and  working  the  mines,  (a) 

A  purchaser  under  a  decree,  taking  possession,  will  be  ordered  to  pay  the 
purchase  money  into  Court,  unless  hd  entered  with  the  express  consent  of 
the  Court.  (6) 

Although  the  purchaser  is  not  bound  to  acquaint  a  vendor  with  any  latent 
advantage  in  the  estate,  yet  any  concealment  for  the  purpose  of  obtaining 
an  estate  at  a  grossly  inadequate  price  may  be  deemed  fraudulent,  (c) 

Specific  perPormance  of  a  contract  for  the  sale  of  lands  in  which  there  is 
a  reservation  of  mines  will  be  decreed,  if  there  be  a  great  improbability  of 
the  purchaser  being  disturbed. 

In  a  case  of  this  kind,  it  was  objected  that  there  was  a  reservation  in  a 
former  grant  from  the  crown,  of  tin,  lead,  and  all  royal  mines.  It  was 
reported  by  the  master,  that  there  was  a  probability  of  the  existence  of  such 
mines,  and  that  the  vendor  could  not  make  a  good  title.  But  it  was  held, 
at  the  hearing,  by  Lord  Hardwicke,  that  the  objection  could  not  be  sustained. 
It  was  the  business  of  the  Court,  he  observed,  to  carry  such  agreements  into 
execution,  and  it  must  govern  itself  by  a  moral  certainty ;  for  it  was  impos- 
sible, in  the  nature  of  things,  that  there  should  be  a  mathematical  certainty 
of  a  good  title.  There  was  no  pretence  that  there  had  been  any  search  for 
royal  mines  for  one  hundred  and  eleven  years,  and,  upon  examination,  the 
probability  was  great  there  were  no  such  mines.  After  denying  the  power 
of  the  crown,  where  there  is  only  a  bare  reservation  without  a  right  of  entry, 
to  work  for  mines,  (d)  he  said,  it  would  be  of  mischievous  consequence  to 
allow  such  an  objection  to  a  title,  especially  as  all  grants  from  the  crown 
have,  for  the  most  part,  such  a  general  reservation  ;  but  the  fact  in  the  pres< 
ent  case  was,  that  there  had  never  been  an  exertion  of  this  right  in  a  single 
instance  since  the  grant,  and  in  all  probability  there  never  would,  (e) 

In  like  manner,  specific  performance  of  a  contract  for  the  sale  of  mines 
will  be  decreed,  if  there  is  no  probability  of  the  purchaser  being  disturbed 
by  actions  of  trespass  in  the  course  of  his  operations.  A  purchaser,  on  one 
occasion,  of  some  valuable  mines,  refused  to  perform  his  contract  because 
the  mines  were  situate  under  a  common,  and  consequently  he  might  be  sub* 
ject  to  actions  for  sinking  shafts  to  work  the  mines.  But  Lord  Eldon,  having 
shewn  the  improbability  of  any  obstruction  from  the  commoners,  said,  that 
in  case  such  an  action  were  brought,  he  should  think  a  farthing  damages 
quite  enough,  and  decreed  a  specific  performance.  (/) 

(a)  Back  r.  Lodge,  18  Ves.  450.  (6)  See  1  Sag.  Vend,  and  P.  859,  10th  ed. 

(c)  Deane  r.  Rastron,  1  Anst.  64.    See  Tomer  v,  Hanrcy,  Jac.  169.    Brealej  r,  Collini, 
Tea.  817, 

id)  S^  chap.  i.  it)  Lyddal  v,  Weston,  2  Atk.  19. 

(  f)  Anon.  Chan.  7  Sept  1803.  cited  in  Sogden'f  Vend,  and  P.  vol.  2,  p.  184. 
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It  has  been  observed,  that  this  case  mast  have  turned  upon  the  improba.- 
bilit J  of  the  purchaser  being  disturbed^  and  that  otherwise  it  has  gone  to  the 
utmost  verge  of  the  law  ;  for  although  onfy  trifling  damages  could  be  recov- 
ered, yet  that  would  be  no  ground  for  a  non-suit,  and  the  estate  might, 
therefore,  subject  the  purchaser  to  litigation,  whenever  malice  or  caprice 
might  induce  any  of  the  commoners  to  commence  actions  against  him.  (a} 

If,  however,  there  be  a  distinct  reservation  of  the  mines,  it  was  held  by 
Sir  William  Grant  that  the  purchaser  would  be  entitled  to  compensation, 
even  if  the  reservation  is  of  an  old  date,  and  the  right  under  it  has  never 
been  asserted  by  any  actual  attempts  to  work  the  mines.  In  the  case  allud- 
ed to,  the  reservation  was  contained  in  a  deed  dated  in  1704,  and  comprised 
all  the  springs,  veins,  and  mines  of  salt  in  certain  parts  of  the  property,  with 
full  liberty,  without  paying  any  thing^  to  sink  pits,  and  do  all  things  neces- 
sary for  carrying  the  minerals  away.  This  reservation  was  objected  to  by  a 
purchaser,  as  a  ground  for  compensation,  and  the  Master  of  the  Rolls 
decreed  bim  compensation.  After  noticing  the  fact  of  the  ownership  of  the 
mines  of  salt,  and  that  no  inference  of  release  or  abandonment  could  be 
drawn  from  their  non-user.  Sir  William  Grant  observed,  that  the  case  of 
Lyddal  t;.  Weston,  (V)  instead  of  being  an  authority  for  the  defendant,  ap- 
peared to  aflford  an  argiunent  by  implication  against  him.  The  grounds  of 
that  judgment  were  that,  upon  examination,  the  probability  was  great  that 
there  were  no  mines  ;  and  that  the  Crown  having  merely  reserved  the  mines 
without  a  right  of  entry,  could  not  grant  a  license  to  enter  and  work  them. 
That  position  was  liable  to  considerable  doubt ;  (c)  but  Lord  Hardwicke 
thought  it  necessary  to  assume  it,  before  he  could  determine  against  the 
validity  of  the  purchaser's  objection.  In  the  present  case,  it  was  not  alleged, 
that  there  was  no  probability  of  mines  upon  the  estate ;  it  was  rather  ad- 
mitted, that  there  were,  and  there  was  a  reservation  of  a  right  of  entry, 
upon  the  want  of  which  Lord  Hardwicke  had  lud  stress.  The  defendant, 
he  added,  chose  to  consider  this,  not  as  an  objection  to  the  tide,  but  as  a 
ground  for  compensation,  and  he  was  entitled  to  it.  (d) 

It  may  evidently  be  gathered  from  the  judgment  of  Sir  William  Grant,  in 
the  above  case,  that  if  the  purchaser  had  altogether  resisted  the  performance 
of  his  contract,  he  would  have  been  allowed  to  do  so.  It  has  been  clearly 
shown  that,  in  general,  a  right  of  entry  is,  in  the  absence  of  stipulation  4o 
the  contrary,  incident  to  the  right  of  mines,  (e)  The  doctrine  adopted  by 
Lord  Hardwicke  upon  this  subject,  and  which  was  repudiated  by  Sir  Wm. 
Grant,  with  respect  to  royal  mines  only,  cannot  be  supported  with  respect  to 
any  mines.  One  of  the  main  reasons  for  his  decision,  therefore,  in  Lyddal 
V.  Weston,  is  defective,  and  that  decision  must  rest,  and  rest  safely,  upon  the 

(a)  Ibid.  (6)  Sapra.  (c)  See  chap.  i. 

{d)  Seaman  v.  Vaudrey,  16  Vea.  SUO.  (<)  See  chap.  ii. 
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« 

evidence  of  the  improbability  of  there  being  mines  to  create  any  disturbance 
to  the  purchaser.  Such  an  improbability,  however,  should  not  rest  upon 
slender  and  inadequate  evidence.  If  there  is  a  legal  reservation  of  mines, 
and  mines  are  supposed,  or  even  suspected  to  exist,  it  would  be  hard 
to  force  a  title  upon  a  purchaser,  which  might  expose  him  to  the  complete 
waste  of  his  estate.  There  was,  in  the  case  of  Seaman  v.  Vaudrey,  a  stip- 
ulation in  the  deed  of  reservation,  that  the  right  to  work  the  mines  was 
exercisable  without  incurring  any  liability  for  damages.  No  compensation 
short  of  the  amount  of  purchase  money,  might  satisfy  such  a  case  as  this. 
In  such  instances,  extraordinary  caution  is  required,  and  still  stronger  evi- 
dence of  the  non-existence  of  nunes  should  be  adduced,  in  order  to  compel 
the  performance  of  a  contract.  It  is  quite  enough,  in  all  cases,  where  there 
is  no  probability  of  there  being  any  mines,  that  the  purchaser  should  be 
subject  to  the  caprice  or  ignorance  of  individuals,  who,  in  spite  of  appear- 
ances or  the  dictates  of  experience,  may  choose  to  embark  upon  a  wild 
adventure  in  search  of  minerals  which  are  not  to  be  found.  The  fact  of 
improbability,  therefore,  should  be  based  upon  such  competent  and  substantial 
evidence  as  may  justify  the  Court  in  exposing  a  purchaser  to  such  a  risk. 

lY.  On  the  other  hand,  if  a  vendor  make  false  representations  to  a  pur- 
chaser with  respect  to  the  advantages  of  an  investment,  it  will  amount  to 
fraud,  and  the  purchaser  may  be  relieved  in  equity  by  a  decree  for  setting 
aside  the  contract,  or  even  the  conveyance,  (a) 

In  the  great  case  of  Small  v.  Attwood,  (6)  the  vendor  was  charged  with 
making  or  authorizing  false  statements,  upon  a  treaty  for  the  purchase  of  ex- 
tensive iron  mines  and  iron  works,  with  respect  to  the  cost  of  manufactured 
pig  iron.  The  contract  was  silent  upon  the  subject.  A  difference  of  16s. 
per  ton  was  stated  to  exist  between  the  explanations  of  the  defendant,  and 
the  actual  cost.  This  would  have  produced  a  difference  of  £14,000  a  year 
in  the  account  of  the  concern.  Similar  mis-statements  were  charged  with 
respect  to  the  conversion  of  the  metal  into  refined  iron,  blooms,  and  rods. 
Lord  Lyndhurst,  C.  B.,  decided,  that  a  case  of  mis-statement  with  the  know- 
ledge of  the  party,  in  other  words,  that  a  case  of  fraud  had  been  proved 
against  the  defendant,  and  that  the  contract  should  be  rescinded.  But  it 
was  ultimately  decided  in  the  House  of  Lords,  that  such  a  case  was  not  suffi- 
ciently proved. 

In  the  above  case,  there  was  a  disturbance  of  the  stratification  in  an  im- 
portant part  of  the  coal  mines,  amounting  either  to  an  actual  'fault,  or  pro- 
ducing similar  consequences.  The  defect  was  discovered  some  months  pre- 
vious to  the  conclusion  of  the  negotiation.  The  defendant  did  not  sanction 
this  concealment,  but  he  was  aware  of  the  defect,  and  evaded  the  questions 
put  with  respect  to  the  mine  being  a  perfect  mine.     But  the  learned  Judge 

{a)  EdwardB  v.  M'Leay,  Coop.  WS.  (6)  1  Younge,  407. 
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held,  that  the  purchasers,  in  taking  possession,  must  have  known  immediatelj 
the  circumstances  connected  with  the  fault,  and  that  it  was  too  late,  after 
the  expiration  of  six  months,  to  file  a  bill  for  setting  aside  the  contract,  (a) 

It  is  no  objection  to  a  bill  for  setting  aside  a  contract  that  the  purchasers 
have  been  in  possession,  and  have  made  great  alterations  in  the  property. 
It  is  enough  that  they  act  fairly  in  the  management  of  the  property,  and  take 
the  natural  exercise  of  the  rights  of  supposed  owners,  (i) 

Y.  The  purchaser  of  an  estate  sold  under  a  decree  in  Chancery  is  enti- 
tled, as  a  general  rule,  to  be  let  into  possession  from  the  quarter  day  pre- 
ceding his  purchase,  on  paying  the  purchase  money  before  the  succeeding 
quarter  day.  (<?)  But  this  rule  has  been  held  to  be  inapplicable  to  the  case 
of  a  colliery,  in  which  the  accounts  of  the  concern  were  settled  monthly, 
and  in  which  there  was  no  such  thing  as  a  quarter  day  ;  for  the  profits  of 
such  property  may  produce  more  in  one  quarter  than  in  the  preceding  ten 
years.  A  colliery  is  a  trade,  and  not  merely  a  property  in  land.  The  pur- 
chaser wa?,  therefore,  declared  to  be  entitled  to  the  profits  from  the  com- 
mencement of  the  month  in  which  he  purchased,  paying  his  purchase-money 
in  the  course  of  that  month,  (^d)  A  person  is  not  considered  to  be  an  ab- 
solute purchaser  until  the  confirmation  of  the  master's  report,  (e) 

In  the  above  case   of  Wren  v .  Kirton,  a  colliery  had  been  put  up  to  sale 
under  a  decree,  and  £23,000  was  offered  by  a  bona  fide  bidder.     The  sale 
was  defeated  by  setting  up  a  fictitious  bidder.     The  property  was  again  put  up 
three  times.  On  the  two  first  occasions  £12,000  and  £6,000  only  were  offer- 
ed.    On  the  last  occasion  it  was  sold  to  a  trustee  for  the  agent  and  manager 
of  the  colliery  for  £15,000.     The  motion  to  confirm  this  sale  was  opposed. — 
Lord  Eldon  observed,  it  was  a  very  difficult  and  important  case.     If  it  had 
been  an  original  sale,  and  the  agent  had  purchased  in  the  name  of  another 
person,  very  slight  circumstances  would  have  induced  him,  even  at  some 
risk,  to  have  set  that  aside— as  it  was  the  duty  of  the  agent,  if  he  meant  to 
bid,  to  furnish  all  the  knowledge  he  had  to  those  who  were  to  sell.     A  reg- 
ular proceeding  in  the  master's  office,  which  produced  a  bidding  of  £23,000 
by  a  responsible  person,  was  met  by  a  very  improper  transaction  in  setting 
up  a  man  of  straw  to  defeat  the  sale,  which  occasioned  the  loss.     In  general, 
the  Court  will  at  some  risk  put  the  property  up  again,  if  the  sale  has  not 
been  properly  conducted.  (/)     The  difficulty  was  the  danger  of  further  loss 
by  the  re-sale.     He  added,  he  would  not  hesitate  to  open  the  sale,  if  the 
least  advance  upon  £15,000  was  offered ;  but  witliout  such  an  offer,  there 
was  nothing  leading  him  to  suppose,  it  would  ever  again  reach  the  sum  ori- 
ginally bid.     An  order  was  accordingly  made,  but  with  considerable  reluc- 

(a)  Ibid.  503.  (6)  Ibid.  506.  (c)  MarfiU  v.  Rodge,  2  Yon.  and  C.  566, 

{d)  Wren  v,  Kirton,  S  Ves.  502.    Williams  v.  Attenboroaghi  Torn,  and  Rase,  70> 
(<)  Twigf  V.  Fifield,  18  Yes.  517.    Garrick  v.  Earl  Camden,  2  Cox,  S31. 
(/)  See  Watson  r.  Birch,  2  Yes.  Jan.  68. 
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tance,  to  confirm  the  report,  unless  before  the  first  seal  an  application  should 
be  made  to  open  the  biddings,  with  security  to  answer  the  difference  between 
the  produce  of  the  re-sale,  and  the  sum  of  <£  15,000.  (a) 

The  practice  of  opening  biddings  in  sales  under  decrees  in  Chancery  has 
often  been  justly  reprobated.  On  one  occasion,  Lord  Eldon  said,  during  a 
period  of  nearly  half  a  century  which  he  had  passed  in  the  Court,  he  had 
heard  one  and  all  of  its  judges  lament  the  introduction  of  the  practice.  (6) 
It  is  now,  however  firmly  established  by  numerous  cases,  and  almost  daily 
experience. 

But  the  rules  with  respect  to  opening  biddings  do  not  apply  to  the  sales 
of  mines.  In  the  case  of  a  colliery,  an  order  for  opening  the  biddings  was 
made  by  the  Vice  Chancellor,  but  it  was  discharged  by  Lord  Eldon,  who 
observed,  that  land  kept  generally  the  same  value ;  but  collieries  were  liable 
not  only  to  fluctuations  in  value,  but  to  destruction  ;  they  were  like  land  in 
a  country  liable  to  earthquakes.  A  gain,  upon  a  re-sale  of  the  property  the 
purchaser  might  be  tired  of  his  bargain  before  he  has  completed  his  pur- 
chase ;  and  although  the  Court  might  compel  the  final  bidder  to  pay  the 
money,  the  process  was  such,  that  in  a  great  many  cases,  it  was  more  for  the 
interests  of  the  vendors  to  abandon  the  bargain,  than  to  put  in  force  the  pro* 
cess  of  the  Court.  Not  even  a  bona  fide  bidder  can,  in  any  case  be  said  to 
have  any  right  to  open  the  biddings. — The  question  was,  whether  regard 
being  had'  to  the  nature  of  the  property,  the  circumstances  of  the  case,  and 
the  general  interest  of  the  suitors  of  the  Court,  not  to  the  interests  of  pur- 
chasers, so  much  advantage  was  held  out  as  to  induce  the  Court  to  open  the 
biddings,  (c) 

In  the  above  case,  the  purchase  could  not  be  confirmed  for  a  considerable 
time,  and  it  became  necessary  to  take  into  consideration  who  should  have 
the  intermediate  management.  It  was  finally  agreed  that  the  purchaser 
should  work  the  colliery  under  the  superintendance  of  the  trustees.  It  was 
observed  by  the  Court,  it  would  have  been  folly  in  the  purchaser  if  he  had 
not  insisted  on  having  in  some  measure  the  management ;  for  if,  between 
the  day  of  bidding  and  the  confirmation  of  the  purchase,  the  value  of  the 
mine  had  fallen  from  accidental  causes  injurious  to  the  working,  from  some 
rival  coal  mine,  or  a  destructive  inundation,  still,  if  the  title  had  been  com- 
pleted at  the  time  his  report  was  confirmed,  he  would  have  been  compelled 
to  take  the  property  without  entering  into  the  question,  whether  the  manage- 
ment had  been  advantageous  or  disadvantageous.  It  was  added  that  if  the 
management  had  been  advantageous,  to  discharge  a  purchaser  under  such 
circumstances,  upon  giving  him  his  costs  merely,  without  making  some  al- 
lowance for  the  expences  incurred  in  the  management,  would  be  treating 

(a)  S  Yee.  502.  (&)  Tarn,  and  Rost,  7i. 

(c)  William •  v.  Atteoboroogfa,  Tnrn.  and  Ross.  70. 
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him  in  a  way  very  detrimental  to  the  general  interests  of  all  those  who  have 
collieries  to  dispose  of,  through  the  interyention  of  this  Court,  (a) 

YI.  In  a  case  of  alum  works,  there  was  a  covenant  by  the  lessee,  to 
leave  stock  of  a  certain  amount  upon  the  premises.  There  was  a  fair 
ground  of  suspicion,  that  he  did  not  mean  to  perform  this  covenant. 
Lord  Eldon  decided,  that,  though  there  might  be  compensation  in  damages, 
there  was  a  reference  to  that  sort  of  enjoyment  for  which  the  landlord  had 
stipulated  after  the  expiration  of  the  term,  and  he  decreed,  by  way  of  quia 
timety  the  performance  of  the  covenant.  This  decbion  was  afterwards  con- 
firmed in  the  House  of  Lords.  (5) 

A  Court  of  Equity  will  also,  in  certain  cases,  appoint  a  receiver  or  man- 
ager, (c) 

It  has  been  decided,  that  the  Irish  Statute,  11  and  12  George  II.  c.  10, 
does  not  authorize  the  appointment  of  a  receiver  over  mines  in  the  posses- 
mon  of  the  respondent ;  and  that  the  Court  will  not  order,  upon  a  mortgage 
petition,  the  letting  of  any  property  which  was  not  producing  rent  at  the 
time  when  the  receiver  was  appointed.  (cQ 

A  Bill  in  Equity  may  be  brought  for  determining  questions  of  disputed 
bomidaries  in  mining  fields,  (e) 

(a)  Ibid.  (6)  Ward  v.  Poke  of  BaekiDgham,  cited  10  Yea.  161. 

(e)  JeffbiyB  v.  Smith,  I  Jae.  and  W.  298.  Norway  r,  Bowe,  19  Tea.  144.  Rowe  v.  Wood, 
jl  Jac.  and  W.  656.  ^ 

{d)  Frere  «,  The  Hibernian  Mining  Comp.  2  Hog,  30« 
(e)  Sayer  v.  Pierce,  1  Yes.  Sen.  232. 


DECREES    ' 

or   THX 

SUPREME    GOVERNMENT    OF   MEXICO, 
From  the  Tear  1891  to  1848. 


Bztimoted  from  the  Printed  Voloxnet,  Published  by  Anthorilj,  to  and  inolnding  the  Tear  1638,  and 
from  the  Official  Publication  of  the  Lawe  in  the  Newepapen  of  the  Olty  of  Mexico, 

from  1839  to  1847,  inclnaire. 


DECREE, 

22d  Nofember,  1821, 
Reduction  of  the  duties  on  Silver. 

The  Sovereign  Provincial  Governing  Committee  of  the  Mexican  Empire 
having  taken  into  consideration  the  deplorable  and  decaying  condition  of  the 
mining  business  and  the  urgent  necessity  there  is  for  extending  to  this  im- 
portant branchy  whatever  remedies  lie  within  its  power,  that  may  con- 
tribute to  its  greater  prosperity,  have  deemed  it  proper  to  decree  and  do 
decree : 

1.  That  the  duties  of  one  per  centum,  tythe,  and  the  seigniory  tax  of  one 
real  be  abolished. 

2.  That  the  duty  of  of  8  maravedises  on  'each  marc  of  silver  which  is 
now  collected  on  the  refining  of  bullion,  which  may  be  subjected  to  such 
operation,  be  likewise  abolished. 

8.  That  the  duty  of  26  maravadises  imposed  upon  every  marc  ofmixed 
bullion  which  is  now  recovered  by  reason  of  the  loss  or  waste  of  silver  in 
the  smelting  rooms  be  also  abolished. 

4.  That  the  duty  of  four  eighths  on  the  coined  price  of  silver  and  of  a 
half  an  eighth  en  the  coined  price  of  gold  which  is  now  collected,  under  the 
name  of  bocado  in  the  Mint,  be  likewise  abolished. 

5.  All  the  duties  which  were  imposed  on  bullion  of  gold  or  silver  and  on  y.^, 
coin,  during  the  period  of  the  revolution  are  equally  abolished. 

6.  As  an  only  contribution,  there  shall  be  recovered  a  duty  of  8  per  cent, 
on  the  true  value  of  silver,  and  the  same  upon  gold,  this  tax  being  collect- 
ed in  the  same  manner  as  was  formerly  the  tax  of  one  per  cent,  and  the 
tythe. 

7.  In  the  Mmt  established  at  the  capitol  there  shall  only  be  collected  two 
reals  on  each  maro  of  silver,  and  the  same  on  each  marc  of  gold,  as  the 
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/  entire  cost  of  coining  the  metals ;  and  at  the  other  Mints  of  the  Idngdom, 
inasmuch  as  they  are  but  newly  establisbed,  a  calculation  of  the  expense 
shall  be  made  "which  shall  be  the  rule  for  the  first  year,  at  which  time  this 
calculation  being  corrected  by  an  examination  of  the  accounts  of  expen- 
ditureSy  this  corrected  calculation  shall  govern  for  the  following  second 
year. 

8.  There  shall  not  be  leyied  for  costs  of  smelting  more  than  two  reals  on 
\    the  marc  of  mixed  bullion,  in  place  of  the  five  and  a  half  reals  heretofore 

exacted  and  all  the  bullion  brought  to  the  smelting  rooms  shall  be  smelted 
for  the  introducers  of  it,  if  according  to  its  quality  said  bullion  will  pay 
ihe  expense  of  the  operation.  The  owners  of  mixed  silver  are  at  liberty  to 
perform  this  operation  by  themselves  whenever  it  may  be  most  convemeni 
for  them. 

9.  On  assays  for  strangers,  there  shall  only  be  collected  the  real  costs  of 
the  operations  of  assaying  and  those  of  fusion,  in  the  coined  pieces  which 
require  it.     Suppressing  the  duty  of  bocado. 

10.  The  payment  of  the  only  contribution  as  designated  in  Art.  6.  on 
bullion  of  gold  and  silver  havmg  been  made  at  the  National  Treasury  and 
the  stamps  to  show  the  payment  placed  upon  the  pieces  of  these  metals,  the 
owners  are  at  liberty  to  sell  them  or  employ  them  in  any  uses  they  may 
desire,  without  any  official  designation  of  value  whatever. 

11.  Six  grains  weight  of  deficient  shall  only  be  allowed  in  the  Mint  in 
place  of  the  18  now  allowed. 

12.  In  future  the  scientific  offices  of  the  Mint  and  Smelting  Rooms  shall 
be  given  to  persons  who  possess  the  necessary  knowledge  of  Natural  Phi- 
losophy, Chemistry  and  Mineralogy  to  discharge  the  duties  of  them. 

13.  Quicksilver  (in  caldo)  liquid  shall  be  entirely  exempt  from  tax, 
whether  it  proceeds  from  Europe  or  Asia,  or  be  drawn  from  the  mines 
of  the  Empire. 

14.  The  powder  which  the  miners  require  in  working  the  mines,  the  gov- 
ernment shall  deUver  to  them  at  prime  cost. 


DECREE. 

18th  FeVriaiy,  1S22. 
Prescribing  the  grain  of  deficiency  in  weighty  tvkich  are  allowed  in  Silver 

coin. 

The  sovereign,  Provisional,  Govermng  Committee,  which  from  the  first  mo- 
ments of  its  installation  took  Under  consideration  the  depl(»*able  and  decay- 
ing condition  of  the  mining  business^  and  the  urgent  necesaty  of  affording  to 
this  branch  of  industry  whatever  means  were  in  its  power,  in  order  to  coii> 
tribute  to  its  greater  prosperity,  on  which  depends  that  of  the  Empire,  hav- 
ing deliberately  considered  the  ezpomtion  made  to  it  by  the  Regency  in  oon- 
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sequence  of  the  resolution  taken  on  the  22<i  of  November  last,  and  of  the 
opinion  which  the  commission  on  mining  rendered  on  this  important  question, 
in  the  exercise  of  its  powers,  and  in  conformity  with  the  provision  of  Article 
11th,  Chapter  xith,  regulating  it,  has  determined  to  decree,  and  does  decree : 
"  There  shall  only  be  allovired  eight  and  a  half  grains  of  deficient  weight 
in  silver  coin,  in  place  of  the  eighteen  which  have  heretofore  been  allowed." 


DECREE. 

29th  October,  1823. 
ExemptUmfrom  the  duty  of  ten  per  cent,  on  specie  funds  remitted  to  the  mining 

Villages, 

The  Sovereign  Congress  of  Mexico  have  decreed  as  follows : 
Specie  funds  destined  for  the  mining  villages,  with  a  custom  house  permit, 
shall  be  free  from  the  j)ayment  of  the  two  per  cent,  duty  ;  the  proper  oflScers 
taking  care  to  require  a  corresponding  return  from  it  in  conformity  to  the 
disposition  made  of  the  same. 


DECREE. 

13th  Febmarj,  1824. 
Concerning  the  importation  of  Quicksilver, 

The  Sovereign  Constituent  Congress  have  thought  proper  to  decree : 
That  quicksilver  arriving  at  our  ports  shall,  without  regard  to  its  origin, 
or  the  place  of  shipment,  be  admitted,  in  whatever  quantities  the  same  has 
arrived  or  shall  arrive  under  a  friendly  or  neutral  flag ;  provided  that  thi« 
shall  not  effect  the  decision  of  any  causes  now  pending  for  the  forfeiture  of 
the  article. 


DECREE. 

24th  Jalj,  1824. 

Permission  to  Don  Juan  Bautista  Binnon,  to  work  Quicksilver  mines. 

The  Sovereign  Mexican  Congress  of  the  United  Mexican  States  having 
tBken  with  consideration  the  application  of  D,  Juan  Bantista  Binnon,  relative 
to  granting  him  the  privilege  of  working  quicksilver  mines,  have  thought 
proper  to  decree : 

1.  The  exclusive  privilege  is  hereby  granted  to  the  said  Binn6n  for  the 
period  of  five  years,  to  work  the  quicksilver  mines  m  the  territory  of  the  re- 
public, he  conforming  in  all  respects  to  the  mining  ordinances. 

2*  This  privilege,  in  accordance  with  the  request  of  the  person  interested. 
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shall  commence  two  years  from  the  date  of  this  decree ,  which  shall  be 
held  without  prejadice  to  those  who  in  the  meantime  shall  acquire  mines  of 
the  same  article,  and  those  who  now  hold  those  previously  acquired. 

3.  In  like  manner  permission  is  given  to  lum  to  erect  at  his  own  expense 
three  factories  for  the  working  the  minerals  of  quicksilver  in  those  places 
where  he  may  have  discovered  the  mines. 

4.  If  at  the  expiration  of  the  term  named  in  the  second  article  the  ssdd 
Binn6n  shall  not  have  commenced  work  with  the  utensils  which  he  propose, 
at  that  date  all  the  privileges  named  in  this  law  shall  terminate. 

5.  The  expenditure  for  labor  in  the  quicksilver  mines  which  said  Binn6n 
shall  work,  it  shall  be  his  duty  to  maintain  at  a  weekly  average  of  not  leas 
than  two  hundred  dollars. 

G.  The  quicksilver  which  said  Binn6n  shall  extract  from  said  mines  shall 
not  be  sold  by  him  at  more  than  forty  dollars  per  quintal. 

7.  Whenever  the  establishments  of  the  contractor  shall  produce  all  the 
quicksilver  necessary  for  the  consumption  of  the  mining  operations  of  the 
republic,  and  shall  prove  the  same  to  the  satisfaction  of  the  government,  the 
introduction  of  foreign  quicksilver  shall  be  prohibited. 

8.  If  in  addition  to  what  may  be  necessary  for  the  consumption  of  the  said 
mining  operations,  and  a  reserved  stock  of  one  quarter  more,  which  it  is  the 
duty  of  said  Binn6n  to  keep,  he  shall  have  accumulated  any  surplus,  he 
shall  be  at  liberty  to  export  the  same  from  the  republic,  free  of  duty. 

9.  The  privilege  of  cutting  the  wood  which  may  be  necessary  in  the  es- 
tablishment, for  the  reduction  of  the  quicksilver,  is  hereby  granted,  he  conu 
plying  with  all  the  regulations  which  govern  that  subject. 

10.  The  nation,  at  the  expiration  of  the  term  of  the  grant,  receives  a 
transfer  which  the  said  Binn6n  hereby  makes  of  the  business,  and  the  sev. 
end  factories  connected  with  the  same. 


DEGREE. 

May  20th,  1826. 
The  suppressing  of  the  Tribunal  of  the  Miners, 

1.  The  tribunal  general  of  the  nuners  according  to  the  constitution,  shall 
cease  to  exist  in  so  far  as  relates  to  the  administration  of  justice  with  which 
it  was  charged. 

2.  Its  functions  shall  also  cease  so  far  as  relates  to  the  executive,  econom- 
ical and  administrative  attributes  which  characterised  its  institution  and 
laws. 

8.  The  late  tribunal  shall  immediately  proceed  to  liquidate  within  such 
period  as  the  government  shall  designate,  not  exceeding  two  months,  the  ac- 
counts of  the  funds  which  have  been  placed  in  their  possession. 

4.  The  general  meeting  of  the  miners  shall  select  an  individual  who,  with 
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an  accountant  named  bj  the  government  and  an  attorney  of  the  creditors  of 
the  mining  funds,  appointed  in  such  time  and  manner  as  the  government  shall 
designate,  who  shall  receive  and  audit  the  accounts,  having  first  taken  in 
charge  the  archives,  &c.  pertaining  to  the  tribunal. 

5.  The  individual  members  of  the  tribunal  shall  receive  their  salaries  du- 
ring the  period  mentioned  in  the  third  article. 

6.  The  accounts  audited  as  is  provided  in  Article  4,  shall  be  transmitted 
to  the  government  who  with  such  report  as  they  may  think  proper,  shall  send 
them  to  the  General  Congress  for  their  approval. 

7.  The  avails  of  what  is  called  the  real  de  mineria^  and  other  available 
credits  of  the  late  tribunal  shall  be  applied  to  the  payment  of  their  officers, 
the  maintenance  of  the  College,  the  payment  of  taxes  and  the  redemption 
of  loans ;  and  the  real  de  mineria  shall  cease  where  the  debts  chargeable 
upon  the  mining  funds  shall  have  been  extinguished. 

8.  Such  portions  of  those  funds  as  have  been  received  by  the  State  shall 
be  reimbursed  to  the  establishment  within  such  time  as  the  government  shall 
designate. 

9.  The  nation  recognises  its  obligation  for  the  amounts  which  have  been 
taken  from  the  funds  of  the  tribunal  to  meet  the  urgent  wants  of  the  state. 

10.  The  collection  of  the  means  belonging  to  this  fund  shall  be  made  by 
respective  commissaries,  who  under  their  own  responsibility  shall  remit  the 
avails  to  the  mint  at  Mexico,  in  the  nature  of  a  special  deposit,  and  in  the 
mean{ime  said  establishment  will,  in  relation  to  the  same,  govern  itself  ac- 
cordingly. 

11.  The  distribution  of  the  funds  in  conformity  with  this  law,  shall  be 
made  through  warrants  drawn  by  the  person  named  by  the  general  meeting 
of  miners,  subject  to  the  careful  supervision  of  the  Secretary  of  the  Trea- 
sury. 

12.  Such  person  shall  be  regarded  as  the  general  attorney  of  the  body  of 
miners,  and  in  that  capacity  shall  make  such  representations  to  the  govern- 
ment as  he  may  judge  proper,  as  to  the  most  effectual  execution  of  this  law. 

13.  Extracts  from  the  accounts  taken  at  the  tribunal,  shall  be  printed  and 
published  each  month  successively  of  the  receipts  and  expenditures  of  the 
establishment. 

14.  The  persons  in  the  permanent  employment  of  the  late  tribunal  shall 
continue  in  the  class  of  ce%anie$^  payable  out  of  the  funds  of  the  establish- 
ment. 

15.  The  government  shall  require  of  the  cMantes  to  engage  in  the  labors 
of  the  establishment  if  they  think  it  necessary. 

16.  The  college  of  miners  shall  continue  henceforth,  in  the  same  manner 
as  heretofore  and  with  the  endowment  which  has  been  assigned  to  it  which 
shall  be  drawn  from  the  mining  fund. 

17.  The  College  shall  be  under  the  direction  of  the  person  who,  under 
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the  provision  of  this  law,  is  appointed  by  the  general  meeting  of  miners, 
who  shall  exercise  in  relation  to  it  those  functions  heretofore  enjoyed  by  the 
tribimal,  subject  to  the  President  of  the  United  Mexican  States. 

18.  The  government  shall  obtain  the  opinion  of  Congress  as  to  the  salary 
which  the  director  should  have,  and  with  their  approbation  will  form  a  new 
plan  for  the  regulation  of  the  college  according  to  the  intention  of  its  en- 
dowment, leaving  to  the  general  Congress  to  pass  on  the  subject  whatever 
they  may  determine  to  be  proper. 

Lorenzo  de  Zavala,  President  of  the  Senate ;  Bernardo  Gonzales  Perez 
de  Angulo,  President  of  the  House  of  Deputies ;  Demetrio  del  Castillo, 
Secretary  of  the  Senate  ;  Antonio  Fernandez  Monjardin,  Deputy  Secretary. 


DECREE. 

September  15,  1829. 
Persons  who  Jiave  the  Collection  of  what  belongs  to  the  "Mmeral  Fund, 

The  President  of  the  United  States  of  Menco  to  the  inhabitants  of  the  Re- 
public.— Know  Te : 

That  great  inconveniences  having  appeared  in  the  establishment  of  the  mi- 
ners which  have  arisen  in  the  collection  of  the  foundation  funds  made  by 
the  general  commissaries  of  the  States,  to  whom,  in  the  meantime  and  until 
the  said  establishment  was  organized  the  same  was  committed,  in  conformity 
with  the  law  and  regulation  of  the  20th  May,  1826  :  and  consequently,  de- 
siring that  in  future  the  collection  of  the  duties  shall  be  made  by  persons  in 
the  employment  of  and  named  by  the  gentlemen  who  compose  said  estab* 
lishment,  with  whom  they  can  have  a  more  ready  intercourse  and  can  thus 
have  more  conveniently  at  hand  the  funds  for  the  purpose  of  securing  their 
appropriation  to  the  important  objects  for  which  they  were  designed.  In  the 
exercise  of  the  extraordinary  powers  conferred  on  me,  I  have  thought  proper 
to  command : 

1st.  That  the  authority  of  the  commissaries  general  in  the  collection  of 
the  mining  fund,  be  discontinued. 

2d.  That  this  duty  shall  successively  be  performed  by  persons  respect- 
ively, whom  said  establishment  shall  appoint,  at  least  at  one  of  the  points  where 
the  mining  duty  is  to  be  collected,  said  persons  being  responsible  to  the 
same,  and  having  previously  given  suitable  security. 

8d.  That  the  same  establishments  assign  to  the  collectors  a  compensation 
in  proportion  to  the  sum  collected,  observing  always  the  greatest  economy  in 
the  disposition  of  the  funds. 

4th.  That  the  commissaries  general  present  to  the  establishment  the  general 
accounts  of  the  amount  produped  by  the  mining  duty  during  the  time  in 
which  they  have  been  charged  with  its  collection,  with  a  statement  of  tb« 


MINES  AND  MINING.  Wl 

%iiK>iuit  remitted  to  the  nmit  and  of  the  balance  resulting  m  favour  of  the 
miners* 

5th.  That  the  foregoing  articles  be  substituted  for  the  10th,  and  11th  ar- 
ticles of  the  20th  May,  1826. 

Mexico,  15th  September,  A.  D.,  1829. 

LORENZO  DE  ZAVALA. 


LAW. 

May  12tb,  1888. 

A  reward  to  persons  who  during  the  period  named  shall  import  in  national 
or  neutral  vessels  quicksilver  not  French  property. 

1.  During  the  blockade  and  six  months  thereafter,  persons  who  shall  im- 
port quicksilver  in  neutral  or  national  vessels,  shall  receive  a  premium  of  five 
dollars-  for  each  quintal  introduced  by  the  ports  or  frontiers  of  the  republic, 
which  shall  be  credited  at  the  respective  custom  houses,  in  account  of  duties 
there  collected. 

2.  If  the  quickniver  which  is  introduced  into  the  ports  of  the  republic  be 
French  property,  it  shall  not  be  included  in  the  proviaons  of  the  previous 
article,  and  the  same  ahall  besides  be  subjected  to  the  penalty  of  forfeitwe. 


DEGREE. 
« IHario  del  aob%emo:'—CVol.  22,  No.  2426,  p.  178.) 

Mesdoo,  Febrasry,  18th,  1848. 

Department  of  justice  and  public  instruction.  His  Excellency  the  pro^ 
Ti^onal  president  has  been  pleased  to  issue  the  following  decree  : 

Antonio  Lopez  do  Santa  Anna,  general  of  division  heTiemirito  of  the 
country,  and  provisional  president  of  the  republic  of  Mexico,  to  the  inhab- 
itants thereof.  Know  ye :  That  the  piety  fund  of  California  being  a  matter 
of  general  interest,  and  all  the  objects  to  which  it  is  destined  being  truly  na- 
tional, and  should  iherefi)re  be  under  the  immediate  care  and  management 
of  the  supreme  government,  as  it  has  formerly  been,  I  have  thought  proper 
to  decree : 

Art.  1.  The  6th  article  of  the  decree  of  the  19th  September  1836,  where- 
by the  government  is  deprived  of  the  management  of  the  piety  fund  of  the 
Califomias,  and  the  same  placed  at  the  disposition  of  the  reverend  bishop  of 
that  new  diocese,  is  hereby  repealed. 

Art.  2.  Consequently  the  management  and  disposition  of  the  pr(^rty 
shall  return  to  and  be  under  the  care  of  the  supreme  national  government, 
in  the  manner  and  on  &e  terms  fitted  to  pre  effect  to  the  object  proposed  by 
the  donatioii-*the  civiliistion  and  conversion  of  the  barbarians. 
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Wherefore  I  command  that  the  same  be  printed,  published,  and  earned 
into  effect. 

Palace  of  the  national  government,  Mexico,  February  8, 1842. 

ANTONIO  LOPEZ  DE  SANTA  ANNA, 
CRISPINIANO,  of  CagUU, 
Minuter  of  Justice  and  PtMie  Imtruction 

And  I  commnnicate  it  to  yon  for  your  information  and  consequent  action. 
God  and  Liberty. ^Mexico,  February  8,  1842.     Castello. 


(( 


DECREE. 
Diarto  del  Gobiemo.''  (Fbl.  XXIV.  No.  2687,;?.  861. 


Mexicoi  October  Slat,  1842. 

Dq)artment  of  Justice  and  Public  Instnustion, 

Hb  Excellency  the  provisional  president  of  the  Meidcan  Republic,  has 
been  pleased  to  issue  the  following  decree  : 

^^  Antonio  Lopez  de  Santa  Anna,  general  of  division,  benem^rito  of  the 
country  and  provisional  president  of  the  Meidcan  Republic,  to  the  inhabi- 
tants thereo£  Know  ye  :  That  having  had  in  consideration  that  the  decree 
of  the  8th  of  February  of  the  present  year,  which  provided  that  the  safe 
keeping  and  administration  of  the  (piadoso)  piety  fund  of  the  Califomias 
should  be  restored  to  and  continue  in  charge  of  the  supreme  government,  as 
was  the  case  formerly,  directed  that  the  benefits  and  national  objects  proposed 
by  the  founders  should  be  enjoyed  with  all  exactitude,  without  the  slightest 
loss  to  the  property  destined  to  this  purpose ;  and  considering  also,  that  this 
can  only  be  accomplished  by  converting  the  same  property  into  capital  and 
putting  it  out  to  rent  under  due  security,  so  as  thus  to  avoid  the  expenses  of 
administration  and  any  others  that  may  arise  ;  exercising  the  powers  conceded 
to  me  by  the  seventh  of  the  bases  accorded  in  Tacubaya,  and  sanctioned  by 
the  nation,  I  have  thought  proper  to  decree  as  follows : 

1.  The  country  and  town  estates,  the  active  credits  and  other  property 
belonging  to  the  piety  fund  of  the  Califomias,  are  incorporated  into  the  na- 
tional treasury. 

2.  The  Department  of  Ihe  Treasury  will  proceed  to  sell  the  estates  and 
other  property  belonging  to  the  piety  fund  of  California,  as  the  capital  which 
they  represent  at  six  per  cent  for  then*  annual  product,  and  the  public  treas- 
ury will  borrow  at  the  rate  of  the  same  6  per  100  the  total  proceeds  aiismg 
firom  these  transfers. 

8.  The  revenue  from  tobacco  remuns  hypothecated  especially  for  the  pay- 
ment of  the  revenue,  corresponding  to  the  capital  of  the  aforesaid  fund  of 
GaUfomia,  and  the  admmistration  of  this  branch  will  deliver  the  sums  neces- 
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sary  to  carry  into  effect  the  objects  to  which  the  same  fond  is  destined,  with- 
out any  deduction  for  expenses  of  administration  or  any  others. 

Wherefore,  I  order  the  same  to  be  printed,  published,  circulated  and  car- 
ried into  full  effect. 

National  Palace  of  the  Government,  Mexico,  24th  October,  1842. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 

PEDRO  VELEZ, 
Minister  of  Justice  and  Public  Imtruetion. 

And  I  communicate  the  same  to  you  for  your  information  and  consequent 

action. 

God  and  Liberty.     Mexico,  October  24, 1842. 

VELEZ. 


«  I>iario  Del  GoUemo:'—(i  Vol.  XXIV.  No.  2730,  page  537-8.) 

November  13th,  1842. 

OoTernineiit  of  the  Department  of  Ilexlco. 

EDICT. 

Citizen  Luis  Gonzaga  Yieyra,  Brevet  Brigadier  General  and  Governor  of  the 
^  Department  of  Mexico. 

By  the  department  of  war  and  navy,  under  date  of  the  2d.  mstant,  the  fol- 
lowing decree  has  been  communicated  to  me. 

His  Excellency  the  substitute  President  has  been  pleased  to  issue  the  fol- 
lowing decree. 

^'Nicholas  Bravo,  general  of  division,  benem^rito  of  the  country  and 
substitute  president  of  the  Mexican  Republic,  to  the  inhabitants  thereof, 
Know  ye :  That  having  in  consideration  the  necessity,  as  well  as  at  the 
same  time  the  inportance  of  encouraging  the  interesting  branch  of  mining 
and  remembering  that  although  many  regulations  are  in  existence  having 
relation  to  this  public  benefit,  they  have  either  fallen  into  disuse  or  have 
been  entirely  forgotten,  without  dilating  upon  the  very  great  importance, 
principally  to  the  Republic,  of  preserving  one  of  the  most  necessary  ele- 
ments of  its  prosperity  and  greatness,  I  have  thought  proper  to  grant  in  the 
exercise  of  powers  conceded  by  the  seventh  of  the  bases  adopted  in  Jacu- 
baya,  and  attested  by  the  representatives  of  the  Department,  the  following 
Regulations : 

Regulation  for  the  hoard  of  encouragement  and  management  of  the  Mining 

Corporation. 

TITLE  I. 

Of  the  board  of  encouragement  and  improvement  of  the  mining  corporation, 
its  formation,  renewal  and  attributes. 
Abt.  1st.  There  shall  be  established  a  Board  which  shall  direct  the  en- 
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ooaragemfint  of  niniiig.  It  ahali  be  compoeed  of  an  attoney  of  the  minen, 
another  of  the  creditors  of  the  food  inatitated,  and  of  a  person  commis- 
noned  by  the  Supreme  Cbvemment.  Their  mode  of  election  and  powers 
will  be  detailed  in  the  following  articles. 

Art.  2.  The  presidency  of  this  board  shall  be  held  by  turns  by  the 
three  persons  who  compose  it,  alternating  eyery  year.  The  first  year,  the 
person  commissioned  by  the  Supreme  Oovemoient  shall  be  the  president. 

Art.  3.  As  soon  as  the  present  decree  is  puUiriied,  the  Supreme  6o7- 
emment  and  the  creditors  of  the  funds  of  the  establishment,  shall  proceed 
to  appoint  their  respective  Commissioners,  and  the  miners  residing  in  this 
Capital  shall  also  on  their  part,  appcMnt  a  commissioner  ad  interim. 

Art.  4.  The  Governor  of  the  department  of  Mexico  shall  call  together 
and  preside  over  the  creditors  and  miners  in  separate  meetings,  in  order 
that  each  class  may  appoint  their  respective  commissioner  conforming  in  vot- 
ing to  the  existing  laws  and  those  in  force  in  the  present  establishment. 

Art.  5.  When  the  board  is  formed,  it  shall  require  from  the  individu- 
als who  may  withdraw  the  delivery  by  formal  and  exact  inventory  of  what- 
soever may  appertain  to  the  establishment,  as  also  the  surrender  of  the  ac- 
counts for  the  whole  time  which  has  elapsed  since  the  last  were  presented, 
and  it  will  take  care  the  same  be  laid  before  the  tribunal  of  revision  of  ac- 
counts within  the  space  of  three  months.  It  will  hold  its  session  in  *the 
buildings  of  the  same  establishment,  and  there  also  shall  its  office  be  located. 

Art.  6.  Three  months  after  the  publication  of  the  present  decree,  the 
special  attornies  who  may  have  been  appointed  in  the  mining  districts  by  Qie 
meetings  of  minors,  shall  meet  in  this  capital,  under  the  pre^dency  of  the 
governor  of  the  department,  in  order  to  elect  the  pers<m  who  is  to  represent 
them  in  the  board  of  encouragement,  which  election  being  completed,  and 
the  proprietary  commissioner  being  put  in  possession,  the  one  appointed 
ad  interim  shall  retire.  Three  substitutes  shall  also  be  elected,  who  as  well 
as  the  commissioner  must  be  miners  or  suppliers  of  mines,  (aviadores}  who 
shall  be  substitutes  for  the  proprietors  in  the  order  of  their  appointment,  and 
shall  also  act  as  advisers  in  cases  in  which  the  board  may  desire  to  hear 
their  opinion.  If  from  any  places  the  special  attornies  of  the  meetings  cannot 
come,  on  account  of  their  being  very  remote,  or  their  inability  to  bear  the 
expense  of  travelling  and  staying  in  Mexico,  it  will  be  sufficient  that  the 
meetings  at  the  localities  of  mines  send  authority  and  instructions  to  a  person 
in  whom  they  have  confidence,  and  who  resides  in  this^  capital. 

Art.  7.  On  the  Slst  of  December  1844  this  Board  of  Miners  shall  be  re* 
newed,  in  order  to  make  a  similar  election,  in  the  same  manner  as  the  cred- 
itors shall  do,  iA  regard  to  their  attornies,  and  both  shall  have  power  to  re- 
elect the  persons  whose  terms  may  expire,  the  renewal  taking  place  sucoes- 
nvely  every  three  years. 

Art.  8.  Each  of  the  members  of  this  board  shall  enjoy  an  annual  salary 
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of  (SOOO9  "vehich  shall  be  paid  oat  of  the  fund  which  this  law  establishes,  and 
a  half  salary  shall  be  paid  to  the  substitutes  when  they  enter  upon  duty 
through  any  legal  impediment  to  the  proprietor,  and  whenever  the  duty  ex« 
ceeds  fifteen  days. 

Abt.  9.  The  Board  shall  propose  the  reforms  it  may  deem  proper  in  the 
secretary's  and  other  offices  of  the  establishment.  In  the  regulation  of 
which  mention  will  be  made  in  the  next  article,  the  salary  of  all  the  persons 
whom  it  shall  consider  necessary  for  the  office  to  employ  shall  be  fixed,  and 
in  the  appointment,  under  equal  circumstances,  preference  shall  be  given  to 
those  retiring,  who  may  receive  a  salary  from  the  treasury. 

Art.  10.  The  attributes  of  this  Board  shall  be  those  which  include  an 
economical  and  faithful  management  of  the  funds  mentioned  in  the  present 
decree,  in  conformity  with  the  regulations  which  it  shall  draw  up  and  submit 
to  the  supreme  government  for  its  approval.  In  this  regulation  shall  be  de- 
cided : 

1st.  The  manner  in  which  quicksilver  shall  be  obtained,  distributed  and 
sold,  to  the  workers  of  metals,  determining  the  cases  and  mode  in  which  the 
working  of  quicksilver  mines  in  the  Republic  is  to  be  encouraged  by  rewards, 
or  in  any  other  way  promoted. 

2d.  Everything  relating  to  the  redemption  of  the  debt  of  the  subscribed 
fund,  according  to  what  may  be  decreed  in  the  item  relating  thereto. 

8d.  The  government  and  direction  of  the  Board  itself :  and  finally,  it 
shall  be  an  attribute  and  object  of  its  most  particular  solicitude,  to  promote 
the  encouragement  of  the  branch,  by  its  funds  and  by  its  school. 

Art.  11.  The  Board,  after  hearing  the  director  and  professors  of  the  school, 
shall  submit  to  the  Supreme  Government  for  its  approval  the  reforms  it  may 
think  necessary  in  the  ordinances  of  the  said  establishment. 

Art..  12.  The  Board,  in  conjunction  with  the  advisers,  shall  submit  to  the 
Supreme  Government  a  ternary  list  for  the  appointment  of  director  of  the 
school,  the  individuals  named  in  the  ternary  list  to  have  the  qualifications  de- 
tailed  in  Art.  13.  of  title  1.  of  the  ordinances  of  mining;  it  being  under- 
stood that  the  Supreme  Government  shall  be  empowered  to  return  the  ter- 
nary list  in  order  that  a  new  one  may  be  made,  should  it  think  proper  so  to 
do,  and  the  President  of  the  Board  having  in  the  votings  the  casting  vote. 

Art.  13.  In  the  charge  of  the  board  of  encouragement  shall  be  all  the 
property  which  may  produce  the  funds  mentioned  in  this  law ;  that  arising 
from  the  quicksilver  which  may  be  distributed,  and  the  stock  of  quicksilver 
itself.  The  responsibility  for  everything  comprised  in  the  management,  pre- 
servation and  safe  keeping,  shall  be  jointly  in  the  members  of  the  Board. 
That  of  the  management  and  distribution  shall  be  confided  to  an  auditor 
treasurer,  whom  the  Supreme  Government  shall  appoint  on  the  submission  of 
a  ternary  list  by  the  board,  at  a  salary  which  shall  be  fixed  in  the  regula- 
tions, and  shall  bo  psdd  out  of  the  funds  of  the  establishment,  he  giving  the 
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bonds  which  shall  be  desigoated  in  the  same  regulation ;  it  b^ng  ihe  Aatj  of 
the  ssdd  auditor  trei^urer  to  draw  ap  and  present  the  accounts  for  each  year, 
and  to  be  accountable  for  the  quicksilyer  which  the  establishment  may  hare 
on  hand.  For  the  custody  and  security  of  the  property  there  shall  be  a  chest 
with  four  keys,  each  of  the  commissioners  holding  one,  and  the  auditor  treas- 
urer the  other.  The  regulations  which  the  board  shall  draw  up  for  the  man- 
agement of  the  property  shall  be  founded  upon  these  bases. 

Art.  14.  The  Board  shall  not  have  power  to  invest  the  funds  which  may 
come  into  its  coffers  in  any  other  objects  than  those  prescribed  by  the  pres- 
ent law,  or  those  for  which  it  may  obtain  the  preWous  authority  of  the  gov- 
ernment. In  the  ordinary  repairs  of  the  building,  or  other  extraordinary 
expenses,  it  shall  only  have  power  to  expend,  without  such  pemussion,  not 
exceeding  $250  per  annum. 

Art.  15.  The  Board  shall  transmit  to  the  Supreme  Grovemment  monthly 
statements  of  its  cash  account,  and  each  year  it  shall  transmit  another  of 
its  general  receipts  and  expenditures.  The  first  are  to  be  published  every 
four  months  by  the  board,  and  the  second  annually  at  the  proper  period  by 
the  same  board. 

Art.  16.  The  Board  shall  have  power  to  settie  with  the  parties  interested 
the  business  left  pending  by  the  late  tribunal  of  mines,  and  which  the  estab- 
lishment may  at  present  hold  ;  these  transactions  are  to  be  submitted  for  the 
approval  of  the  Supreme  Government. 

Art.  17 .  The  privilege  is  granted  to  the  same  board  that  the  mines  of 
the  establishment  may  put  in  operation  in  Tasco,  may  not  be  denounced 
during  two  years,  and  for  that  purpose  the  articles  relative  to  the  ordinance 
of  mining  are  suspended  in  this  case, 

TITLE  n. 

Of  the  Quicksilver  fund. 

Art.  18.  A  fund  shall  be  created  destined  to  the  acquisition  of  quicksil- 
ver which  the  board  shall  manage,  distributing  it  exclusively  among  the  work- 
ers of  metals  at  cost  and  expences.  The  said  fund  shall  be  formed  with  two 
thirds  of  the  amount  of  the  import  duties,  imposed  upon  linens  and  textures 
of  foreign  cotton,  accordmg  to  the  decree  of  this  date. 

Art.  19.  The  Board  may  transfer  the  quicksilver  with  the  corresponding 
guaranty,  and  on  the  terms  established,  by  the  regulation,  being  authorized, 
in  order  to  render  effectual  the  collecting  of  the  duty,  to  have  recourse  either 
by  themselves  or  by  their  agents,  to  the  judges  ^^  de  hadendaj*  in  order  that 
they  may  enforce  upon  the  contractors  a  fulfilment  <^  their  obligations,  and 
coerce  payment  from  those  who  refuse  to  make  it. 

Art.  20.  Every  four  months  the  board  shall  publish  a  statement  of  tbe 
issues  of  quicksilver,  expressing  the  quantities  sent  to  each  mine,  and  the 
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names  of  the  beneficiaries  who  shall  receive  it ;  and  in  case  of  complunt  of 
partiality  or  injustice  in  the  distribution,  the  supreme  government  shall  de- 
cide ;  the  said  statement  shall  also  comprehend  a  report  of  the  quantities  pur- 
chased by  the  board ,  and  the  cost  thereof. 

Abt.  21.  When  the  board  may  have  succeeded  in  collecting  a  fund  equiv- 
alent to  twenty  four  thousand  quintals  of  quicksilver,  the  portion  assigned  out 
of  the  proceeds  of  the  increase  of  duties  upon  foreign  linens  and  textures  of 
cotton  shall  cease  to  be  applied  to  this  object,  conformably  with  the  appro- 
priate decree  of  this  date. 

TITLE  m. 

Of  the  /(mndcuion  fund  and  redemption. 

Art.  22.  The  proceeds  of  the  so  called  Real  de  Mineria,  the  active  credits 
of  the  old  tribunal,  and  those  of  the  establishment  which  by  this  law  is  re- 
formed, continue  to  be  liable  to  the  charges  and  obligations  designated  in  the 
decree  of  May  20,  1826  in  Art.  7,  and  shall  continue  to  be  scrupulously 
complied  with. 

Art.  23.  Every  four  months  there  shall  be  made  by  the  Board  a  partial 
redemption  of  debts  from  the  amounts  which  have  been  realised,  taking  care 
as  far  as  possible  to  concede  the  preference  to  which  they  are  justly  entitled, 
who  as  creditors  to  said  fund,  offer  the  most  favorable  terms. 

• 

TITLE  IV. 

Of  the  admtnistrcUion  of  justice  in  ifie  affairs  of  mining.      Of  the  primary 

courts, 

Abt.  24.  The  Governors  of  the  departments,  in  concert  with  the  Depart- 
mental Juntas,  and  having  the  previous  approval  of  the  Supreme  Govern- 
ment, shall  establish  in  each  the  numbef  of  tribunals  of  the  first  instance, 
which  are  necessary  within  their  limits. 

Abt.  25.  Each  tribunal  shall  be  composed  of  three  territorial  deputies, 
elected  in  the  same  manner  as  is  prescribed  in  the  ancient  ordinance  of 
mining }  and  of  these  three  individuals,  the  first  shall  be  the  president  of  the 
court  and  the  other  two  the  associates. 

Abt.  26.  Each  of  these  three  tribunals  shall  exercise  in  their  territory 
the  governing  and  economical  powers  committed  to  them  by  the  ancient  or- 
dinance of  the  branch,  and  in  judicial  matters  they  shall  also  conform  to  the 
same  ordinance,  as  respects  simplicity  and  brevity  in  their  proceedings. 

Abt.  27.  In  suits  in  which  the  tribunal  may  have  occasion  to  consult  wifh 
a  counsellor,  it  shall  be  with  the  Judge  of  the  first  instance  of  the  respec* 
tive  district. 
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Abt.  28.  Each  tribanal  of  the  first  instance  shall  choose  a  secretarj,  and 
the  clerks  it  maj  deem  necessary  for  the  despatch  of  the  business  of  its  sec- 
retaryship and  of  the  court,  specifying  the  salaries  they  are  to  receive,  which 
it  will  report  to  the  respective  governors  of  the  departments,  in  order  that  with 
their  assent  the  determination  to  which  the  Supreme  Government  may  con- 
sent, may  be  heard. 

Art.  29.  From  the  definite  decinons  pronounced  by  these  courts,  in 
which  the  amount  in  dispute  does  not  exceed  five  hundred  dollars,  there 
shall  be  no  room  for  appeal  when  the  sentence  of  the  court  of  the  second 
instance  is  in  conformity  with  that  of  the  first,  and  the  amount  in  litigation 
does  not  exceed  two  thousand  dcdiars. 

Art.  80.  Besides  the  three  persons  who  are  to  compose  the  court  of  the 
first  instance,  three  others  shaU  be  appointed  who  shall  act  as  consulters  in 
all  the  govermng  matters  in  which  the  same  tribund  may  desire  to  hear 
their  opinion,  and  they  shall  supply  the  place  of  the  judges,  in  case  of  ina- 
bility or  reugnation  of  the  same. 

Of  the  aeeond  and  third  inataneei  and  extraardinafy  appeals. 

Aet.  31.  The  second  and  third  instances  which  may  occur  in  the  badness 
of  mining,  and  the  extraordinary  appeals  which  may  arise,  shall  be  p^ven 
and  decided  in  the  superior  courts  of  justice  of  each  respective  department, 
and  in  the  courts  desigpated  by  the  laws,  or  which  shall  be  hereafter  desig- 
nated. 

Wherefore  I  order,  that  the  same  be  printed,  published,  circulated,  and 
carried  into  full  efiect.  ^ 

Palace  of  the  National  Government,  Mexico,  2d  December,  1842. 

JOSE  MARIA  TORNEL, 
NICOLAS  BRAVO, 

Minister  of  War  and  Navy, 

And  I  communicate  the  same  to  your  Excellency,  for  your  information  and 
consequent  action.  • 

God  and  liberty. Mexico j  Beeemher  2d,  1842. 

TORNEL. 

To  His  Excellency,  the  Governor  of  this  department : 

And  in  order  that  it  may  come  to  the  notice  of  every  one,  I  order  that 
it  be  published  by  Edict  in  this  Capital,  and  in  all  the  other  cities,  towns  and 
places  comprehended  in  this  department,  exposing  it  in  the  usual  places,  and 
circulating  it  among  whom  it  may  concern. 

LUIS  G.  VDEYBkA. 

MIGUEL  ZERES,; 
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Mexico,  3l8t  Maj,  1843. 
Department  of  Foreign  Affairs  and  Government. 

"  AntoDio  Lopez  de  Santa  Anna,  General  of  division,  benem^rito  of  the 
country,  and  president  of  the  Mexican  Republic  to  the  inhabitants  thereof: 
Know  ye  :  That  it  being  consistent  with  my  purposes  to  encourage  whatsoever 
may  contribute  to  the  national  advancement  and  wealth,  and  considering  as 
one  of  the  means  most  tending  thereto,  that  of  granting  premiums  and  in- 
centives to  the  important  branch  of  the  mines  of  quicksilver,  so  neces- 
sary for  the  working  of  the  precious  metals,  the  first  branch  of  the  in- 
dustry of  the  Republic,  without  which  the  others  can  make  no  progress, 
having  heard  the  rej  ort  of  ;he  Committee  on  advancement  of  mining,  in  the 
exercise  of  tho  powers  conceded  to  me  by  the  seventh  of  the  bases  accorded 
in  Tacnbaja,  and  sanctioned  by  the  nation,  I  have  thought  proper  to  decree 
as  follows. 

Art.  1.  The  royal  orders  of  the  13th  January  1?83,  12th  November 
1791,  6th  December  1796  and  8th  August  1814,  as  to  exemption  from  ex- 
cise duties  granted  to  the  articles  for  the  use  of  mines,  are  to  be  punctually 
ol)served  in  regard  to  the  mines  of  quicksilver  of  the  Republic. 

Akt.  2.  No  general  or  municipal  impost  shall  be  laid  upon  the  quicksilver 
which  may  be  derived  from  the  possesions  of  tho  Republic. 

Akt.  8.  Quicksilver  shall  be  sold  throughout  the  nation  without  permits, 
passes,  or  other  custom  house  papers. 

Art.  4.  A  premium  of  $25,000  is  granted  to  each  of  the  four  first  pro- 
prietors who  shall  extract  in  one  year  from  the  mines  of  the  Republic,  2000 
quintals  of  liquid  quicksilver. 

Art.  5.  There  shall  be  paid  during  three  years  for  each  quintal  of  quick- 
silver which  shall  have  the  above  origin,  the  sum  of  $5. 

Art.  6.  The  laborers  in  the  mines  of  quicksilver,  shall  be  exempted  from 
all  military  duty,  and  from  personal  taxes. 

Art.  7.  The  committee  on  advancement  and  administration  of  mining, 
will  draw  up  the  proper  regulation  for  the  distribution  of  the  aforesaid  pre- 
miums, paying  them  at  maturity  out  of  the  fund  designated  by  the  2nd  ar- 
ticle of  the  decree  of  2nd  December,  1842,  and  the  4th  article  of  the  de- 
cree of  17th  February  of  this  year :  Therefore,  I  order  the  same  to  be 
printed,  published,  circulated  and  carried  into  full  eflFect. — Palace  of  the 
National  Government,  Tacubaya,  24th  May,  1843. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 
Jose  Maria  be  Bocanegra, 

Minister  qfJPoreign  affairs  and  Government, 
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DECREE. 

Oc:»b7r  7tb,  1827. 
Office  of  the  Principal  Secretary  of  Stale,  Mexico. 

The   Sapreme  Executive  Power  has  directed  to  me  the  following  de- 
cree:— 

The  Sovereign  Mexican  Congress  hag  resolved  and  decreed, 

Ist.  That  for  the  present,  there  shall  be  a  suspension  of  the  Law  12,  Title 
10,  Book  5  ;  and  of  the  Law  5,  Title  18,  B(k)k  6,  of  the  Collection  of  Cas- 
tile ;  and  also  of  the  Law  1,  Title  10,  Book  8  ;  and  of  the  Laws  compre- 
hended in  Title  27,  Book  0,  of  the  Collection  of  the  Indies,  together  with  the 
Article  1,  Title  7,  of  the  Ordinances  of  the  Mines;  which  Laws  enact  that 
foreigners,  in  order  to  acquire  and  work  Mines,  on  tlieir  own  account,  should 
be  naturaliaw},!,  or  tolerated  with  the  express  permission  of  the  Govemmect.  ^ 

2dly.  This  suspension  only  enables  foreigners  to  contract  with  the  owners 
of  such  mines,  as  are  in  want  of  capital,  for  supplying  them  with  capital,  in 
all  the  modes  which  are  usual  in  such  contracts,  upon  the  tenns  that  shall 
be  most  convenient  to  both  parties,  so  that  they  may  even  acquire  in  prop- 
erty, shares  in  the  conceins  to  which  they  supply  capital ;  (Iiasta  poder  ad- 
quirir  en  propriedad  aceiones  en  las  negodaciones  que  hahiliten  ;)  such  for- 
eigners remaining  liable,  in  all  respects,  to  our  Ordinances,  concermng  the 
working  of  the  Mines,  and  the  reduction  of  the  ores,  a  nd  to  all  the  taxes 
and  duties,  subject  to  which  the  nation  grants  to  its  citizens  the  right  of  en- 
joying such  property. 

3dly.  By  consequence  they  are  prohibited  from  registering  new  Mines, 
from  denouncing  those  w^hich  have  been  deserted,  and  from  acquiring  a  share 
in  any  Mine,  except  those  to  which  they  supply  capital,  under  any  colour  or 
pretence  whatsoever. 

4thly.  No  alteration  whatever  shall  fake  place  for  the  present,  in  respect 
of  the  excise  duties,  and  the  law  relating  to  quicksilver,  which  article  is  ex- 
cepted from  all  duty  ;  all  others  used  in  the  Mines,  remaining  subject  to  the 
usual  excise  duties. 

The  Supreme  Executive  power  are  desirous  that  the  above  article  should 

be  generally  understood  and  carried  into  effect,  and  order  that  it  be  printed, 

published,  and  circulated. 

Mexieo^  1th  October,  1823. 

Francisco  Manuei*  Sanchez  pe  Taglb, 

Presidente, 

Jose  Arcadio  de  Villaloa, 

Diputado  Secretario, 

Manuel  Tbxada, 

Diputado  Secretario,  &c. 

Addressed  to  Don  Lvcab  Alaman.  Ai*AMASr 
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Mexico,  March  I6th,  1842. 
Government  of  the  Department  of  Mexico. 

EDICT. 

Citizen  Luis  Gonzaga  Vieyra,  brevet  brigadier  general,  and  governor  of 
this  department. 

By  the  department  of  foreign  affairs  and  government  the  following  has 
"With  this  date  been  communicated  to  me. 

Most  Excellent  Sir  : — His  Excellency  the  Provisional  President  of  the 
republic  has  been  pleased  to  transmit  to  me  the  following  decree  : 

Antonio  Lopez  De  Santa  Anna,  general  of  division,  benem^rito  of  the 
country,  and  provisional  president  of  the  Mexican  Republic,  to  all  the  inhab- 
itants thereof.  Know  Ye  : — That  'after  a  mature  and  the  most  cautious 
examination  into  the  benefits  which  will  result  to  the  republic  from  permitting 
foreigners  to  acquire  property;  having  heard  the  opinion  of  the  council  of  repre- 
sentatives, which  with  the  greatest  exactitude  examined  this  subject ;  the  re- 
ports of  several  juntas  of  the  departments,  many  well  informed  persons,  and  the 
pro  and  contra  supported  in  print :  having  seen  the  various  projects  for  a  law 
•which  to  this  effect  have  been  offered  ;  being  also  convinced  that  a  frank  pol- 
icy and  a  well  understood  interest  Remand  that  there  should  no  longer  be 
delayed  a  concession  which  may  tend  to  the  advancement  of  the  republic,  by 
the  increase  of  population,  the  extension  and  division  of  property,  which 
consequently  makes  the  national  wealth  the  greater  ;  having  also  in  consid- 
eration that  by  these  means  the  safety  of  the  nation  may  be  more  and  more 
secured,  since  foreign  proprietors  will  be  so  many  more  defenders  of  the  na- 
tional rights,  at  the  same  time  that  they  are  interested  in  the  common  prop- 
erty :  considering  also  the  impulse  which  will  be  given  to  agriculture,  indus- 
try and  commerce,  which  are  the  sources  of  public  wealth  ;  and  finally,  that 
the  opinion  generally  expressed  is  in  favor  of  the  said  concession,  I  have 
thought  proper,  exercising  the  powers  conceded  to  me  by  the  seventh  of  the 
bases  accorded  in  Tacubaya,  and  attested  by  the  representatives  of  the  de- 
partments, to  decree  as  follows  : 

Art.  1.  Foreigners  not  citizens,  residing  in  the  republic  may  acquire  and 
hold  town  and  country  property,  by  purchase,  adjudication,  denouncement  or 
any  other  title  established  by  the  laws. 

Art.  2.  They  may  also  acquire  ownership  in  mines  of  gold,  silver,  copper,     » 
quicksilver,  iron  and  coal,  of  which  they  may  be  the  discoverers,  in  conform- 
ity with  the  ordinance  of  the  branch. 

Abt.  8.  Each  individual  foreigner  cannot  acquire  more  than  two  country 
estates  in  the  same  department,  without  a  license  from  the  Supreme  Govern- 
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ment,  and  only  under  the  boundaries  which  they  now  have,  each  independent 
of  the  other. 

Art.  4.  In  the  acquisition  of  town  property  in  the  cities,  towns  and  villa- 
ges, as  also  in  the  lands  contiguous  thereto,  in  which  they  may  wish  to  con- 
struct new  estates,  they  shall  enjoy  the  right  to  so  much  under  sitAilar  cir- 
cumstances and  conditions. 

Art.  5.  Foreigners  who  in  virtue  of  this  law  may  acquire  property,  re- 
main absolutely  liable  in  regard  to  it,  to  the  existing  laws,  or  those  which 
may  prevail  in  the  republic,  as  to  transfer,  use,  preservation  and  payment  of 
imposts,  without  the  power  of  alleging  any  right  appertaining  to  being  for- 
eigners, in  regard  to  those  points. 

Art.  6.  Consequently,  all  the  questions  of  this  nature,  which  may  arise, 
shall  be  decided  in  the  ordinary  and  usual  manner  of  the  national  laws,  with 
the  exclusion  of  all  other  intervention  whatsoever. 

Art.  7.  Forei<:ners  who  may  acquire  country  property,  city  properly,  or 
property  in  mines,  and  foreigners  who  may  labor  in  them  as  servants,  labo^ 
ers  or  journeymen,  are  not  obliged  to  take  part  in  the  service  of  arms,  un- 
less in  the  way  of  police  ;  but  they  aie  to  pay  the  imposts  which  have  for 
their  object  to  keep  up  the  militia. 

Art.  8.  If  the  foreign  proprietor  absent  himself  for  more  than  two  years 
with  his  family  from  the  republic,  without  obtaining  permission  from  the  gov- 
ernment, or  if  the  property  pass  by  inheritance  or  by  any  other  title  into  the 
possession  of  persons  non-resident  in  the  republic,  he  shall  be  obliged  to  sell 
it  within  two  years,  counted  from  the  day  when  his  absence  took  place,  or  the 
change  of  ownership.  If  this  be  not  done,  the  sale  shall  be  officially  pro- 
ceeded with,  with  all  the  legal  formalities,  and  of  the  proceeds  the  tenth 
part  shall  go  to  the  informer ;  the  nine  tenths  remaining  shall  be  safely  de- 
posited at  the  disposal  of  the  owner.  This  shall  always  be  done  when  it  is 
proven  that  the  owner  of  the  estate  resides  out  of  the  republic,  and  he  who 
is  the  nominal  proprietor  is  only  so  in  place  of  the  absentee. 

Art.  9.  These  arrangements  do  not  include  the  departments  on  the  fron- 
tier and  bordering  upon  other  nations,  in  regard  to  which  special  laws  of  col- 
onization will  be  enacted,  without  the  power  to  foreigners  to  ever  acquire 
property  in  them,  without  the  express  license  of  the  Supreme  Governnent  of 
the  Republic. 

Art.  10.  In  the  departments  which  are  not  on  the  frontier,  and  which 
may  have  coasts,  only  at  five  leagues  distance  from  the  coasts  can  foreigners 
acquire  country  property. 

Art.  11.  In  order  that  foreigners  who  may  have  acquired  property  in  the 
republic  may  be  citizens  thereof,  it  is  sufficient  that  they  prove  before  the 
political  authority  of  the  place  of  their  residence  that  they  are  proprietors, 
that  they  have  resided  two  years  in  the  republic,  and  that  they  have  con- 
ducted themselves  well.     The  expediente  drawn  up  in  this  manner  will  be 
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sent  to  the  proper  department,  bj  which  the  certificate  of  citizeDship^will  be 
issued. 

Art.  12.  Foreigners  cannot  acquire  royal  or  public  lands  in  all  the  de- 
partments of  the  republic,  without  contracting  for  them  with  the  govern- 
ment which  possesses  this  right  as  representing  the  domain  of  the  Mexican 
nation. 

Wherefore  I  order  that  it  be  printed,  published,  circulated  and  carried 
into  full  effect. 

Palace  of  the  national  government,  Mexico,  11th  March,  1842. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 
Jose  Maria  d'?  Bocanegra, 

Minister  of  Foreign  Affairs  and  Government 

And  I  communicate  it  to  your  excellency  for  your  information  and  conse- 
quent action. 

God  and  Liberty. Mexico  14th  March,  1842. 

BOCANEGRA. 

And  in  order  that  it  may  come  to  the  knowledge  of  every  one,  I  order 

that  it  be  published  by  edict  in  this  capital  and  the  other  cities,  towns  and 

places  within  the  limits  of  this  department,  exposed  in  the  usual  places,  and 

circulated  among  those  who  are  concerned  in  taking  care  to  see  it  observed. 

Given  in  Mexico  on  the  14ih  March,  1842. 

LUIS  G.  VIEYRA. 
Miguel  Zerez,  Secretary. 
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Mexico,  Jaly  16th,  1S42. 

Department  of  Foreign  Relations  and  Government. 

Most  Excellent  Sir  : 

His  Excellency  the  provisional  president  has  been  pleased  to 
issue  the  following  decree  : 

^'  Antonio  Lopez  de  Santa  Anna,  general  of  division  benemdrito  of  the 
country,  and  provisional  president  of  the  Mexican  Republic,  to  all  the  inhab- 
itants thereof. 

Know  ye :  That  the  decree  of  the  11th  March  of  this  year,  which  so  empow- 
ers foreigners  to  acquire  landed  property  in  the  republic,  in  the  manner  set 
forth  in  the  same  decree,  having  been  made  public,  some  doubts  have  arisen  as 
to  the  true  meaning  of  the  2nd  Article,  and  appeals  have  been  brought  to  the 
supreme  government  arising  from  the  different  meaning  which  has  been 
given  to  said  article.  In  view  of  all  which,  and,  bearing  in  mind  the  respec* 
tive  provisions  and  ordinances,  I  have  thought  proper,  in  the  exercise  of  the 
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powers  conceded  to  me  by  the  seventh  of  the  bases  accorded  in  Tacubaya, 
and  attested  by  (he  representatives  of  the  nation,  to  declare  as  follows: 

"  Natives  or  foreigners  who  shall  fally  prove  that  they  have  been  the 
restorers  of  old  mines  fallen  into  disuse  or  abandoned,  shall  be  considered  as 
discoverers  and  consequently  empowered  by  the  2nd  Article  of  the  decree  of 
11th  March  of  the  present  year,  to  acquire  property  in  mines. 

Wherefore,  I  order  the  same  to  be  printed  published,  circulated  and  car- 
ried into  full  effect." 

National  Palace,  Mexico  12th  July,  1842. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 
Jose  Maria  Bocanegua, 

Minister  nf  Foreign  Relations  and  Government. 

And  I  communicate  it  to  your  Excellency,  for  your  information  and  con- 
sequent action. 

God  and  Liberty. Mexico  July  12,  1842. 

BOCANEGRA, 


"  HI  Sifflo  diez  y  wueye." — (No.  331, 1st.  TeaVj  ith  Quarter.') 

Mexiro,  September  7tb,  1842. 

Department  of  Foreign  RelationB  and  Government. 

Most  Excellent  Sik  : — His  Excellency,  the  provisional  President,  has 
been  pleased  to  issue  the  following  decree : 

"  Antonio  Lopez  de  Santa  Anna,  general  of  division,  benem6rito  of  the 
country  and  provisional  president  of  the  Mexican  Republic,  to  all  the  inhabit- 
ants thereof.  Know  Ye :  That  in  the  exercise  of  the  powers  conceded  to  me 
by  the  seventh  of  the  bases  accorded  in  Tacubaya  and  attested  by  the  rep- 
resentative? of  the  Departments,  I  have  thought  proper  to  declare  as  follows : 

"  The  Law  of  the  11th  March  of  this  year  which  empowered  foreigners 
to  acquire  landed  property,  did  not  annul  that  of  the  7th  of  October,  1823. 

"  Wherefore  I  order  that  it  be  printed,  published,  circulated  and  carried 
into  full  effect." 

National  Palace,  Mexico,  31st  August,  1842. 

ANTONIO  LOPEZ  DE  SANTA  A^NA. 
Jose  Maria  de  Bocanegra, 

Minister  of  Foreign  Relations  a7id  Govemfnent. 
And  I  transcribe  it  for  your  ExceDency,  for  your  information  and  conse- 
quent action. 

God  and  Liberty. Mexico,  Slst  August  1842. 

BOCANEGRA. 
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Mexico,  September  30th,  1843. 

Department  of  Justice  and  Public  Instruction. 

His  Excellency  the  provisional  President  of  the  Republic  has  been  pleased 
to  transmit  to  me  the  following  decree. 

"  Antonio  Lopez  de  Santa  Anna,  General  of  division,  benemerito  of  the 
county,  and  provisional  president  of  the  Mexican  Republic,  to  the  inhabit- 
ants thereof,  Know  Ye  :  That  desiring  to  render  eflfective  the  benefit  which 
the  government  purposed  to  confer  upon  the  mining  interests  in  the  authority 
which  it  granted  to  the  board  of  encouragement  of  the  branch,  by  decree  of 
the  5th  of  July  last,  to  enable-it  to  establish  and  encourage  the  workint^  of 
quicksilver  mines,  I  have  thought  proper  to  decree  as  follows  : 

Art.  1.  The  Board  of  encouragement  of  mining  shall  appoint  at  least 
one  commission  in  each  department  of  the  Republic,  to  explore  and  examine 
all  the  quicksilver  mines  that  may  be  in  said  department. 

Art.  2.  The  examination  which  these  Commissions  are  to  make,  shall 
be  scientific,  and  they  shall  also  be  charged  to  report  upon  the  following 
points.  First :  If  in  the  respective  department  there  are  or  have  been 
mines  of  quicksilver  which  may  at  present  be  worked,  or  which  have  here- 
tofore been  worked.  Second:  What  is  their  present  condition.  Third: 
Which  of  them  are  most  susceptible  of  being  worked.  Fourth :  What 
works  are  necessary  to  put  them  in  operation,  and  the  expense  required  to 
put  them  in  order.  Fifth  :  The  alloy  contained  in  the  yield  which  may  be 
produced.     Sixth  :  The  cost  of  its  extraction  and  working. 

Art.  3.  The  Board  of  encouragement  in  view  of  all  the  above  reports 
will  decide  upon  the  places  which  should  be  established  in  preference,  and 
the  sum  with  which  the  establishment  is  to  be  put  in  operation. 

Art.  4.  The  aforesaid  examinations  must  be  concluded  within  six  months, 
counted  from  this  date  ;  and  within  seven  months,  also  counted  from  this 
date  the  supplies  for  the  working  of  the  mines  shall  be  decreed,  some  facil- 
ities being  prior  to  that  time  conceded  to  the  mines  which  evidently  deserve 
them. 

Art.  5.  Out  of  the  funds  which  may  be  designated  for  the  supply  of  the 
quicksilver  mines,  and  out  of  those  which  this  decree  may  designate,  the 
facilities  mentioned  in  the  foregoing  articles  shall  be  conceded. 

Art.  6.  In  order  to  furnish  the  supplies  mentioned  in  this  decree,  the 
board  shall  make  use  of  one  of  two  modes.  First :  To  furnish  the  neces- 
sary funds  in  the  character  of  a  loan  at  the  annual  interest  of  6  per  100. 
Second :  To  constitute  itself  the  [^aviador]  mines  supplier,  keeping  an  ac- 
count of  the  losses  and  gains  as  in  the  ordinary  advances. 

Art.  7.  When  it  advances  money  on  interest,  it  shall  be  secured  precisely 
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as  follows :  that  the  money  is  to  be  returned  within  the  fixed  period  agreed 
upon :  that  the  capital  and  interest  are  to  be  secured  on  bond  to  the  satis- 
faction of  the  board :  that  it  is  to  be  invested  necessarily  and  exclosivelj  in 
the  business  in  question,  to  which  end  a  supervisor  shall  be  appointed  by  the 
board  and  paid  by  the  owner  of  the  mine,  and  that  these  loans  shall  only  be 
made  in  favor  of  establishments  which  the  same  board  shall  have  qualified 
as  being  worthy  of  being  put  in  operation,  according  to  the  examinations 
provided  for  in  this  decree. 

Akt.  8.  If  the  supplies  be  furnished  the  board  constituting  itself  the 
[avid Jor,]  the  mine  supplier,  the  following  will  be  observed.  First :  That 
the  supplies  be  furnished  to  a  mine  worth  working,  according  to  the  result 
of  the  examinations  ordered  in  this  decree.  Second :  That  the  sum  which 
is  to  be  advanced,  be  regulated  according  to  the  opinions  which  the  commis- 
sion who  may  have  examined  the  mine,  may  arrive  at.  Third :  That  the 
half  at  least,  of  the  profits  be  stipulated  in  favor  of  the  supplier.  Fourth : 
That  the  exclusive  direction  shall  be  in  charge  of  the  supplier,  with  the 
right  on  the  part  of  the  owner  of  the  mine  to  appoint  a  supervisor.  Fifth  : 
That  every  four  months,  there  shall  be  a  settlement  and  distribution  of  pro- 
fits, if  any  there  be.  Sixth :  That  the  board  shall,  under  its  responsibility, 
have  the  certifying  of  the  accounts ;  and  Seventh,  That  the  profits  wluch 
arise,  be  applied  first  to  the  redemption  of  the  capital  supplied,  and  until 
this  be  entirely  covered,  no  distribution  of  profits  among  the  participants 
shall  take  place. 

Art.  9.  The  board  shall  draw  up  a  regulation  for  supplies  according  to 
the  bases  of  the  two  foregoing  articles,  submitting  the  same  to  the  gov- 
ernment for  its  approvQtl. 

Art.  10.  The  funds  which  are  destined  for  the  supplies  decreed,  are, 
First :  One  per  cent,  of  the  duties  laid  upon  hard  coin,  conveyed  from  one 
department  to  another.  Second  :  The  $150,000  which  have  been  decided 
to  appertain  to  the  mining  interest,  out  of  the  fund  created  by  the  decree  of 
the  2nd  December  last. 

Art.  11.  The  one  per  cent,  fund  shall  be  collected  by  the  Board  of 
mining,  for  which  purpose  it  shall  have  power  to  appoint  and  designate  the 
commissioners  who  are  to  receive  it. 

Art.  12.  The  sum  of  $150,000  shall  be  paid  by  the  maritime  custom 
houses  of  Vera  Cruz  and  Tampico,  the  first  furnishing  $80,000  per  annum, 
and  the  second  $50,000,  payable  in  eight  monthly  instalments,  which  they 
shall  remit  in  bills  of  exchange  in  favor  of  the  board  of  encouragement. 

Art.  13.  The  latter  shall  apply  out  of  the  said  funds  destined  for  working 
the  mines  of  quicksilver,  $15,000  designated  in  the  decree  of  18th  August 
of  this  year,  for  the  foundation  and  annual  expenses  of  the  school  of  mining. 

Wherefore,  I  order  that  the  same  be  printed,  published,  circulated  and 
carried  into  full  effect. 
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Palace  of  the  National  Oovemment.    Taeubaya,  25th  September,  1845. 

ANTONIO  LOPEZ  DE  SANTA  ANNA. 
Manubl  Baraudo. 

Minister  of  Jastiee  and  Public  Imtr action. 

And  I  communicate  it  to  you  for  your  information  and  consequent  action. 
Crod  and  Liberty.— —Mexico,  September  25tb,  1845. 

BAEAUDO. 
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m 

Of  AtJIi  Jafmary,  1823. 

AfiT.  1.  The  government  of  the  Mexican  nation  will  protect  the  liberty , 
property,  and  ciidl  rights,  of  all  foreigners,  who  profess  tiie  Roman  GathoUo 
apostolic  religion,  the  established  reli^on  of  the  empire. 

Art.  2.  To  facilitate  their  establishment,  the  executive  will  distribute 
lands  to  them,  under  the  conditions  and  terms,  herein  expressed, 

AlRT.  3.  The  empresarios,  by  whom  is  understood  those  who  introduce  at 
least  two  hundred  families,  shall  previously  contract  with  the  executive,  and 
inform  it  what  branch  of  industry  they  propose  to  follow,  the  property  or  re- 
sources they  intend  to  introduce  for  that  purpose  ;  and  any  other  particulars 
they  may  deem  necessary,  in  order  that  with  tins  necessary  information,  the 
executive  may  designate  the  province  to  which  they  must  direct  themselves ; 
{he  lands  which  they  can  occupy  with  the  right  of  property,  and  the  other 
circumstances  which  may  be  considered  necessary. 

Art.  4.  Families  who  emigrate,  not  included  in  a  contract,  shall  immedi- 
ately present  themselves  to  the  Ayuntamiento  of  the  place  where  they  wish 
to  settie,  in  order  that  this  body  in  conformity  with  the  instructions  of  the 
executive,  may  designate  the  lands  corresponding  to  them,  agreeably  to  the 
industry  which  they  may  establish. 

^  For  Uw  law  of  the  Meadcan  Coogress  of  the  18th  Aagnst,  1884,  on  the  siilject  of  Ooloni- 
ation  ud  fODeral  regalationf  of  Slit  March,  ISSS,  eee  pagei  461, 458. 
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Art.  5.  The  measurement  of  land  shall  be^  the  following : — establishing 
the  vara  at  three  geometrical  feet,  a  straight  line  of  five  thousand  vara9 
shall  be  a  league  ;  a  square,  each  of  whose  sides  shall  be  one  league ,  shall 
be  called  a  Sitio ;  and  this  shall  be  the  unitjr  of  counting  one,  two,  or  more 
Sitios ;  five  Sitios  shall  compose  one  Hacienda. 

Art.  6.  In  the  distribution  made  bj  government,  of  lands  to  the  colonists 
for  the  formation  of  villages,  towns,  cities  and  provinces,  a  distinction  shall 
be  made  between  grazing  lands,  destined  for  the  raising  of  stock,  and  lands 
suitable  for  farming  or  planting,  on  account  of  the  facility  of  irrigation. 

Art.  7.  One  labor  shall  be  composed  of  one  million  square  varas,  that  is 
to  say,  one  thousand  varas  on  each  side,  which  measurement  shall  be  the 
unity  for  counting  one,  two,  or  more  labors.  These  labors  can  be  divided 
into  halves  and  quarters,  but  not  less. 

Art.  8.  To  the  colonists  whose  occupation  is  farming,  there  cannot  be 
given  less  than  one  labor,  and  those  whose  occupation  is  stock  raising,  there 
cannot  be  given  less  than  one  Sitio. 

Art.  9.  The  government,  of  itself,  or  by  means  of  the  authorities  author- 
ized for  that  purpose,  can  augment  said  portions  of  land  as  may  be  deemed 
proper,  agreeably  to  the  conditions  and  circumstances  of  the  colonists. 

Art.  10.  Establishments  made  under  the  former  government  which  are 
now  pending,  shall  be  regulated  by  this  law  in  all  matters  that  may  occur  ; 
but  those  that  are  finished  shall  remain  in  that  state. 

Art.  11.  As  one  of  the  principal  objects  of  laws  in  free  governments, 
ought  to  be  to  approximate,  so  far  as  is  pDssible,  to  an  equal  distribution  of 
property,  the  government,  taking  into  consideration  the  provisions  of  this 
law,  will  adopt  measures  for  dividing  out  the  lands,  which  may  have  accumu- 
lated in  large  portions,  in  the  hands  of  individuals  or  corporations,  and  which 
are  not  cultivated,  indemnifying  the  proprietors  for  the  just  price  of  such 
lands  to  be  fixed  by  appraisers. 

Art.  12.  The  union  of  many  families  at  one  place,  shall  be  called  a  vil- 
lage, town  or  city,  agreeably  to  the  number  of  its  inhabitants,  its  extension, 
locality,  and  other  circumstances  which  may  characterize  it,  in  conformity 
with  the  law  on  that  subject.  The  same  regulations  for  its  internal  improve* 
ment  and  police,  shall  be  observed  as  in  the  others  of  the  same  class  in  the 
empire. 

Art.  13.  Care  shall  be  taken  in  the  formation  of  said  new  towns,  that,  so 
far  as  the  situation  of  the  ground  will  permit,  the  streets  shall  be  laid  off 
straight,  running  north  and  south,  east  and  west. 

Art.  14.  Provinces  shall  be  formed  whose  superfices  shall  be  six  thousand 
square  leagues. 

Art.  15.  As  soon  as  a  sufficient  number  of  families  may  be  united  to 
form  one  or  more  towns,  their  local  government  shall  be  regulated,  and  the 
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coDstitational  Ayantamientos  and  other  legal  establishments  fonned,  in  con- 
formity with  the  laws. 

Art.  16.  The  government  shall  take  care,  in  accord  with  the  respective, 
ecclesiastical  authority,  that  these  new  towns  are  provided  with  a  sufficient 
number  of  spiritual  pastors,  and  in  like  manner,  it  will  propose  to  Congress  a 
plan  for  their  decent  support. 

Art.  17.  In  the  distribution  of  lands  for  settlement  among  the  different 
provinces,  the  government  shall  take  care,  that  the  colonists  shall  be  located 
in  those  which  it  may  consider  the  most  important  to  settle.  As  a  general 
rule,  the  colonists  who  arrive  first  shall  have  the  preference  in  the  selection 

of  land. 

Art.  18.  Natives  of  the  country  shall  have  a  preference  in  the  distribu- 
tion of  land ;  and  particularly  the  military  of  the  army,  of  the  three  guar- 
antees, in  conformity  with  the  decree  of  the  27th  of  March,  1821 ;  and  also 
those  who  served  in  the  first  epoch  of  the  insurrection. 

Art.  19.  To  each  Empresario,  who  introduces  and  establishes  families  in 
any  of  the  provinces  designated  for  colonization,  there  shall  be  granted  at 
the  rate  of  three  haciendas  and  two  labors,  for  each  two  hundred  families  so 
introduced  by  him,  but  he  will  lose  the  right  of  property  over  said  lands, 
should  he  not  have  populated  and  cultivated  them,  in  twelve  years  from  the 
date  of  the  concession.  The  premium  cannot  exceed  nine  haciendas  and  six 
labors,  whatever  may  be  the  number  of  families  he  introduces. 

Art.  20.  At  the  end  of  twenty  years  the  proprietors  of  the  lands,  ac- 
quired in  virtue  of  the  foregoing  article,  must  alienate  two  thirds  part  of 
said  lands,  either  by  sale,  donation,  or  in  any  otkcu'  manner  he  pleases. 
The  law  authorizes  him  to  hold  in  full  property  and  dominion  one  third  part. 

Art.  21.  The  two  foregoing  articles  are  to  be  understood,  as  governing 
the  contracts  made  within  six  months,  as  after  that  time,  counting  from  the 
day  of  the  promulgation  of  this  law,  the  executive  can  diminish  the  premium 
as  it  may  deem  proper,  giving  an  account  thereof  to  congress,  with  such  in- 
formation as  may  be  deemed  necessary. 

Art.  22.  The  date  of  the  concession  for  lands,  constitutes  an  inviolable 
law,  for  the  right  of  property  and  legal  ownership;  should  any  one,  through 
error  or  by  subsequent  concession,  occupy  land  belonging  to  another,  he  shall 
have  no  right  to  it,  further  than  a  preference  in  case  of  sale,  at  the  current 

price. 

Art.  23.  If,  after  two  years  from  the  date  of  the  concession,  the  colonist 
should  not  have  cultivated  his  land,  the  right  of  property  shall  be  considered 
as  renounced ;  in  which  case,  the  respective  Ayuntamiento  can  grant  it  to 

another. 

Art.  24.  During  the  first  six  years  from  the  date  of  the  concession,  the 
colomsts  shall  not  pay  tithes,  duties  on  their  produce,  nor  any  contribution 
under  whatever  name  it  may  be  called. 
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Art.  25.  The  next  tnx  years  from  the  same  date,  they  diaD  pay  half 
tithes,  and  the  half  of  the  contributioDS,  whether  direct  or  indirect,  tbAt  are 
paid  by  the  other  citizens  of  the  empire.  After  Uus  time,  they  shall  in  all 
things  relating  to  taxes  and  contributions,  be  placed  on  the  same  footing  with 
the  other  citizens. 

Art.  26.  All  the  instrameots  of  husbandry,  machinery,  and  other  aten- 
nls,  that  are  introduced  by  the  colomsts  for  their  use,  at  the  dme  of  their 
coming  to  the  empire,  shall  be  free,  as  also  the  merchandise  introduced  by 
each  family,  to  the  amount  of  two  thousand  dollars. 

Art.  27.  All  foreigners  who  come  to  establish  themselves  in  the  empire, 
diall  be  considered  as  naturalized,  should  they  exercise  any  useful  profes- 
sion or  industry,  by  which,  at  the  end  of  three  years,  they  have  a  capital  to 
support  themselves  with  decency,  and  are  married.  Those  who  with  the 
foregoing  qualifications  marry  Mexicans,  will  acquire  particular  merit  for  the 
obtaining  letters  of  citizenship. 

Abt.  28.  Congress  will  grant  letters  of  citizenship  to  those  who  solicit 
them  in  conformity  with  the  constitution  of  the  empire. 

Art.  29.  Every  person  shall  be  free  to  leave  the  empire,  and  can  alien- 
ate the  lands  over  which  he  may  have  acquired  the  right  of  property,  agree- 
ably to  the  tenor  of  this  law,  and  he  can  likewise  take  away  from  the  coun- 
try all  his  property,  by  paying  the  duties  established  by  law. 

Art.  30.  After  the  publication  of  this  law,  there  can  be  no  sale  or  par- 
chase  of  slaves  which  may  be  introduced  into  the  empire.  The  children  of 
slaves  bom  in  the  empire,  shall  be  free  at  fourteen  years  of  age. 

Art.  31.  All  foreigners  who  may  have  established  themselves  in  any  of 
the  provinces  of  the  empire,  under  a  permission  of  the  former  government, 
will  remain  on  the  lands  which  they  may  have  occupied,  being  governed  by 
the  tenor  of  this  law,  in  the  distribution  of  said  lands. 

Art.  32.  The  executive,  as  it  may  deem  necessary,  will  sell  or  lease  the 
lands,  which  on  account  of  their  local  situation,  may  be  the  most  important, 
being  governed  with  respect  to  all  others,  by  the  provisions  of  this  law. 

This  law  shall  be  presented  to  his  Imperial  Majesty,  for  his  sanction,  pub- 
lication, and  fulfilment. — ^Mexico,  3rd  Janury,  1823.  Srd  of  the  indepen- 
dence of  the  empire. — Juan  Francisco,  Bishop  of  Durango,  President — 
Antonio  de  Mier,  Member  and  Secretary. — Juan  Batista  de  Arispe,  Mem- 
ber and  Secretary. 

Therefore,  we  order  all  tribunals,  judges,  chiefe,  governors,  and  all  other 
authorities,  as  well  civil,  as  military,  and  ecclesiastical,  of  whatever  class  or 
digmty  they  may  be,  to  comply  with  tins  decree,  and  cause  it  to  be  com- 
plied with,  in  all  its  parts ;  and  you  will  cause  it  to  be  printed,  published, 
and  circulated. — Given  in  Mexico,  4th  January,  1823. — Signed  by  the 
Emperor.— -To  Don  Jose  Manuel  de  Herrera,  Minister  of  Interior  and  Exte- 
rior Relations. 
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April  6tb,  1830. 

DECREE. 

Tlie  Vice  PresideM  ofUie  Mexican  United  States,  to  the  inhabitants  of  the  Re- 
2mblic : 

Know  Ye,  that  the  General  CoDgi*esB  has  decreed  as  follows : 

AuT.  1.  The  entry  of  those  descriptions  of  cotton  goods,  prohibited  by 
the  law  of  22d  May  last,  shall  be  permitted  in  the  ports  of  the  republic  gen- 
erally, until  the  1st  January  1881,  and  in  those  ports  situated  on  the  south 
sea,  until  the  last  of  June,  1881. 

Art.  2.  The  duties  arising  from  the  importation  of  such  goods,  shall  be 
appropriated  to  maintaining  the  indivisibility  of  the  Mexican  territory,  to  the 
formation  of  a  fund  of  reserve,  to  be  used  in  case  of  a  Spanish  invasion,  and 
to  the  encouragement  of  national  industry. 

Art.  3.  The  government  shall  appoint  one  or  more  commissioners,  whose 
duty  it  shall  be,  to  visit  the  colonies  of  the  frontier  states  ;  to  contract  with 
the  legislatures  of  said  states,  for  the  purchase  by  the  nation  of  lands  suita- 
ble for  the  establishment  of  new  colonies  of  Mexicans  and  foreigners ;  to 
enter  into  such  arrangements  as  they  may  deem  proper,  for  the  security  of 
the  republic,  with  the  colonies  already  established  ;  to  watch  over  the  exact 
compliance  of  the  contracts  on  the  entrance  of  new  colonists  ;  and  to  inves- 
tigate how  far  the  contracts  already  made  have  been  complied  with. 

Art.  4.  The  executive  is  empowered  to  take  possession  of  such  lands  as 
may  be  suitable  for  fortifications  and  arsenals,  and  for  the  new  colonies,  in- 
demnifying the  state  in  which  such  lands  are  situated,  by  a  deduction  from 
the  debt  due  by  such  state  to  the  federation. 

Art.  5.  The  Government  may  cause  such  number  of  the  convicts  destined 
for  Vera  Cruz  and  other  places,  as  it  may  deem  proper,  to  be  conducted  to 
the  colonies  it  may  establish,  paying  at  the  same  time  the  expense  of  removal, 
of  such  families  as  may  desire  to  accompany  them. 

Art.  6.  The  said  convicts  shall  be  employed  in  the  construction  of  the 
fortifications,  public  buildings,  and  roads  which  the  respective  commissioner 
may  judge  necessary  ;  and  every  convict  who,  at  the  expiration  of  his  term 
of  service,  shall  desire  to  become  a  colonist,  shall  receive  a  grant  of  land, 
and  shall  be  furnished  with  implements  of  husbandry  and  a  subsistence  dur- 
ing one  year. 

Art.  Y.  Mexican  families  who  may  voluntarily  desire  to  become  colonists, 
shall  be  conveyed  free  of  expense,  subsisted  during  the  first  year,  and  receive 
a  grant  of  land  and  the  necessary  implements  of  husbandry. 

Art.  8.  The  individuals  spoken  of  in  the  anterior  articles,  shall  conform 
to  the  laws  of  colonization  of  the  federation,  and  the  state  in  which  they 
are  settled. 

Art.  9.  The  entrance  of  foreigners  by  the  frontier  of  the  north,  under 
any  pretence  whatsoever,  is  prohibited,  unless  furnished  with  a  passport, 
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signed  by  an  agent  of  the  republic  in  the  conntij  from  which  the  indi?idiial 
may  come. 

Art.  10.  No  change  will  be  made  with  respect  to  the  colonies  already 
established,  nor  with  respect  to  the  slaves  which  they  now  contun ;  bat  the 
general  government,  and  that  of  each  particalar  state,  shall  exact,  under  the 
strictest  responsibilities,  the  observance  of  the  colonization  laws,  and  the 
prevention  of  the  further  introduction  of  slaves. 

Art.  11.  In  exercise  of  the  right  reserved  to  the  general  congress,  by 
the  7  th  article  of  the  law  of  18th  August,  1824,  the  citizens  of  foreign 
countries  lying  adjacent  to  the  Mexican  territory,  are  prohibited  from  set- 
tling as  colonists  in  the  states  or  territories  of  the  republic  adjoining  such 
countries.  Those  contracts  of  colonization,  the  terms  of  which  are  opposed 
to  the  present  article,  and  which  are  not  yet  complied  with,  shall  conse- 
quently be  suspended. 

Art.  12.  For  and  during  the  term  of  four  years,  the  coasting  trade  shall 
be  free  to  foreign  vessels  for  transportation  of  produce  of  the  colonies  to 
the  ports  of  Matamoras,  Tampico,  and  Vera  Cruz. 

Art.  13.  For  and  during  the  term  of  two  years,  the  introdaction  of 
firame  houses,  and  of  every  kind  of  foreign  provisions,  shall  be  admitted  into 
the  ports  of  Galveston  and  Matagorda,  free  of  duty. 

Art.  14.  The  Government  is  authorized  to  expend  in  the  construction  of  ^ 
fortifications  and  public  buildings  on  the  frontier,  in  the  tran<?portation  of  con- 
victs and  Mexican  families  to  the  new  colonies,  in  the  subsistence  of  such  dar- 
ing one  year,  in  implements  of  husbandry,  transportation  of  troops,  and  pre- 
miums to  agriculturists  who  may  distinguish  themselves  amongst  the  colonists, 
and  for  the  general  purposes  contemplated  by  the  foregoing  articles,  the  sum 
of  five  hundred  thousand  dollars. 

Art.  15.  For  the  purpose  of  raising  promptly  one  half  of  the  said  smn, 
the  government  is  authorized  to  negotiate  a  loan,  payable  from  the  daties  re- 
ceived on  coarse  cotton  goods,  at  the  rate  of  three  per  cent,  per  month,  to 
to  be  paid  at  the  term  fixed  by  the  Arancel. 

Art.  16.  The  twentieth  part  of  the  above-mentioned  duties,  shall  be  em- 
ployed to  encourage  cotton  manufactories,  by  purchasing  machines  and  looms, 
by  furnishing  small  sums  to  aid  in  their  establishment,  and  by  such  other 
means  as  the  government  may  deem  most  advisable  ;  apportioning  the  aid 
among  the  states  where  this  branch  of  industry  exists.  This  appropriation 
shall  be  placed  at  the  disposition  of  the  Minister  of  Relations,  to  be  applied 
to  the  above  stated  interesting  objects. 

Art.  17.  Out  of  the  produce  of  said  duties,  shall  also  be  reserved  three 

hundred  thousand  dollars  for  the  formation  of  a  fund,  to  be  deposited  in 

the  treasury,  under  the  most  strict  responsibility  of  the  government,  that  it 

shall  not  be  touched  except  in  case  of  a  Spanish  invasion. 

Art.  18.  The  Government  shall  form  a  system  for  the  regulation  of  the 


COLONIZATION.  628 

new  colonies,  and  shall,  within  ope  year,  lay  before  congress  an  account  of 
the  colonies  established  under  this  law,  and  a  statement  of  the  increase  of 
the  new  settlement  on  the  frontiers. — Jose  Dominguez,  Pres't  of  the  Ch.  of 
Dep.,  Miguel  Duque  de  Estrada,  Preset  of  the  Senate,  Juan  Vicente  Cam- 
pos, dep.  sect.,  Rafael  Delgado,  sect,  of  the  Senate. 

Wherefore,  I  command  the  present  to  be  printed,  published  and  circulat- 
ed and  fulfilled. 

Palace  of  the  Federal  Government,  Mexico,  April  6th,  1880. 

ANASTACIO  BUSTAMENTE. 
To  D.  Lucas  Alaman. 


DECREE. 

Noyember  26tb,  1838. 

Art.  1.  The  eleventh  article  of  the  law  of  the  sixth  of  April  1830  is  re- 
pealed, in  all  its  parts.* 

Akt.  2.  The  government  is  authorised  to  expend  the  sums  necessary  in 
the  colonization  of  the  territories  of  the  confederation,  and  other  vacant  pla- 
ces which  it  has  the  right  to  colonize. 

Art.  3.  The  Government  is  also  authorised  with  respect  to  lands  subject  to 
colonization,  to  adopt  such  measures  as  they  [may  consider  conducive  to  the 
security,  advancement  and  stability  of  the  colonies  which  shall  be  established. 

Art.  4.  The  repeal  spoken  of  in  the  first  article  of  this  decree  shall  not 
take  effect  until  the  expiration  o^  six  months  after  its  publication. 

Art.  5.  In  the  authority  conceded  by  the  second  article  is  comprehended 
that  of  raising  fortresses  at  those  points  on  the  frontiers  where  the  executive 
may  think  them  useful  and  expedient. 


CIRCULAR 
or  the  Secretary  of  Relations. 

Febraary  4th,  1884. 

In  relation  to  the  Colonization  of  the  the  lands  of  Coahuila  and  Texas. 

The  Vice  President  of  the  Mexican  United  States,  in  the  exercise  of  the 
supreme  executive  power,  availing  himself  of  the  authority  conferred  upon 

^  For  the  act  of  6tb  April  1S30,  seepage  621.    The  11  th  article  aboTe  repealed  is  as  follows : 

**  11.  In  the  ezerciae  of  the  amhority  reserved  to  the  general  congress  in  the  7th  article  of  the 

law  of  the  18th  August  1824,  the  colonization  of  foreigners  of  adjacent  countries  is  prohibited  in 

the  state  and  territories  which  adjoinsnch  foreign  nations.    Consequently,  contracts  which  are 

bppoMd  to  ibia  law  shall  be  raspended. 
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him  by  the  law  of  the  6ih  April  1830,  and  impressed  with  the  neceeaty  of  re- 
lieving a  moltitnde  of  persons  whose  condition  has  been  and  now  is  most  mr 
fortunate  by  reason  of  political  eiTors,  the  paralisation  of  trade,  ihe  destnic- 
tion  of  fortunes,  and  all  those  evils  which  attend  a  state  in  a  condition  of  con* 
stant  revolution  as  has  been  the  state  of  this  republic  for  many  years,  it  has 
resulted  in  the  opemng  of  the  coffers  of  the  public  in  order  to  repair  as  fu  as 
possible,  a  state  of  things  so  deplorable.  The  territories  situated  adjoin- 
bg  the  dividing  line  of  our  republic  all  crossed  by  navigable  rivers,  ritaated 
immediately  on  the  Atlantic  Ocean,  open  to  commerce,  unexhausted  by  cold* 
yation  and  fruitful  in  the  extreme,  and  inviting  the  robust  arms  of  the  Men- 
can  to  all  kinds  of  employment  which  can  no  where  else  be  so  well  rewarded 
and  the  same  facilities  afforded,  as  within  their  limits. 

No  other  measures  are  necessary  to  effect  the  colonization  of  those  beauti- 
ful and  fruitful  territories,  but  the  incipient  advances  for  the  enterprise,  and 
the  Supreme  government  have  the  disposition  and  power  to  make  them. 
The  public  funds  should  not  be  wasted:  bat  neither  should  the  necessary 
means  be  niggardly  applied,  nor  as  those  affected  be  withheld,  anticipating 
on  proper  occasions  the  means  of  brining  into  action  the  industry  of  Uie 
nation,  until  their  accumulated  means  shall  place  the  colonists  in  a  position 
not  only  of  supplying  for  themselves  the  bare  necessaries  of  life,  but  to  form 
for  themselves  a  cajutal  by  which  to  extend  their  operations  and  to  reprodnce 
^ntinually  the  product  of  agricultural  industry,  the  true^source  of  wealth, 
that  upon  which  alone  new  communities  can  rely. 
le  republic  finds  itself  mfested  by  families,  which  in  one  mode  or  another, 
from  this  or  that  cause,  have  lost  their  fortune  and  their  peace  :  all  such  the 
Supreme  government  invites  to  better  their  condition  in  the  peaceful  pursmts 
of  agriculture  :  this  will  restore  their  estates,  improve  their  fortunes,  make 
them  to  forget  their  errors  and  wanderings,  and  convert  into  useful  citizens  a 
multitude  of  persons,  whom  the  pressure  of  circumstances  have  widely  separa* 
ted  from  the  existing  commumties  and  the  imperious  necessity  of  living, 
which  could  not  be  satisfied  by  lawful  means,  has  ranked  with  the  class  of 
criminals. 

The  yice  president  is  ancerely  desirous  of  attaining  this  happy  result,  bat 
he  cannot  omic  adopting  the  precautions  to  secure  it  by  ayoiding  the  result 
that  the  transport  of  the  colonists  shall  possess  no  other  character  than  that  of 
a  costly  journey.  If  they  are  to  abandon  their  land  shordy  af)»r  their  arTi" 
yal,  and  if  they  are  to  do  nothing  to  render  it  productive  by  their  labor,  and 
confine  themselves  to  consuming  the  appropriations  made  for  the  sacred  pv^ 
pose  of  supplying  their  want  of  capital,  the  object  is  entirely  frustrated,  and 
the  republic  instead  of  recovering  its  erring  citizens,  only  lose  their  funds, 
and  increase  their  wants  by  an  enterprise,  which  instead  of  securing,  exposes 
to  greater  risks  the  integrity  of  its  territory.  At  no  period  has  it  been  so 
important  to  provide  for  tiie  security  of  the  fisontien,  and  to  gif«  mfisf' 
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cnent  to  the  innamerable  hands  which  bj  the  most  sad  fatality  are  found 
unemployed.  To  objects  so  beneficent  and  salatary  has  the  attention  of  the 
goverment  been  directed,  and  he  believes  that  the  following  provisions  are 
not  unlikely  to  secure  them. 

1.  Every  person  who  is  free  and  not  under  local  engagements  in  other 
parts  of  the  republic  shall  be  admitted  to  colonize  the  lands  which  are  or 
may  be  at  the  disposition  of  the  supreme  government  in  the  state  of  Goahuila 
and  Texas. 

2.  This  invitation  is  most  particularly  given  to  the  officers  and  sol- 
diers who  have  been  thrown  out  of  employment  from  having  taken  part  in 
the  present  revolution,  to  those  who  are  under  obligation  for  debts  due  to 
the  government,  to  those  expelled  from  the  States  and  to  those  who  already 
remain  with  arms  in  their  hands. 

3.  To  each  family  which  shall  engage  to  colonize  in  said  State  there  shall 
be  given  a  tenth  part  of  a  8itio  de  ganado  mat/or. 

4.  To  every  person  more  than  fifteen  years  of  age  the  expense  of  cattle 
or  carts  necessary  for  transportation,  shall  be  borne  by  the  government, 
and  they  shall  become  the  property  of  such  persons  at  the  moment  of  arriv- 
ing at  the  sitio  where  they  intend  colonizing. 

5.  Each  of  the  persons  aforesaid  past  the  age  of  fifteen  years,  shall  be 
assisted  from  the  day  of  his  departure  from  the  place  of  his  residence  to 
tho  end  of  a  year,  by  receiving  four  reals  diuly,  and  to  those  less  than  fifteen 
years  of  age,  two  reals. 

6.  No  person  shall  separate  from  the  colony  before  the  expiration  of  two 
years  without  the  permission  of  the  government,  and  those  who  do  so  shall 
lose  the  land  which  had  been  given  to  them,  and  continue  bound  to  pay  what- 
ever may  have  been  received  from  the  government. 

7.  To  each  of  the  families  comprising  the  colonies  shall  be  given  a  yoke 
of  cattle  and  a  cow,  or  their  value,  two  ploughs  and  such  carpentering  and 
farming  tools  as  the  government  shall  consider  necessary. 

8.  From  the  land  which  is  appropriated  for  a  village  there  shall  be  given 
to  each  family  a  building  lot  on  which  to  erect  a  house  as  his  own  dwelling. 

9.  The  transportation  shall  be  conducted  under  the  direction  of  the  person 
or  persons  which  the  government  shall  select. 

10.  The  colonies  shall  be  subject  to  such  political  regulations  as  the 
government  shall  direct  and  when  they  shall  have  dbtributed  their  house 
lots,  they  shall  establish  a  municipal  government. 

[Published  by  decree,  on  the  6th.  instant.] 
In  the  declaration  circulated  by  the  Secretary  of  the  Treasury  of  the 
11th  of  April,  of  this  year,  and  published  by  decree  of  the  18th^  the 
10th  article  is  published  in  the  following  terms  : 

^^  The  Colonies  shall  be  subject  to  such  political  ruler  or  rulers  as  the  gor- 
eroment  shall  dedgnate  and  when  they  shall  have  distribated  their  house  loti 

T9 
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they  shall  establish  a  mmucipal  governmeDt  in  conformity  with  the  laws  of 
the  same  State.'' 


LAW. 

Aprtt  24,  1835. 

Jh  relation  to  the  decree  of  the  Legislature  of  Cdahuila  and  Texas,  and  the 
unocaqned  lands  of  those  states, 

1.  The  decree  of  the  Legislatore  of  Goahnila  and  Texas,  of  the  14di  of 
March  of  the  present  year,  is  contrary,  in  its  first  and  second  articles,  to 
the  law  of  the  18  th  of  August  1824 ;  consequently,  the  alienations  of  prop- 
erty made  in  pursuance  of  said  decree,  are  void  and  of  no  effect. 

2.  In  the  exercise  of  the  power  which  is  reserved  to  the  general  congress 
m  the  7th  article  of  said  law  of  the  18th  of  August  1824,  the  states  on  the 
frontiers  and  on  the  coast  are  prohibited  from  alienating  their  vacant  lands 
for  colonization,  until  the  regulations  proper  tor  be  observed  therein  shall  be 
established. 

3.  If  any  one  of  those  states  desire  to  alienate  any  portion  of  their  vacant 
lands,  they  cannot  do  so  without  the  ])revious  approbation  of  the  general  gov* 
emment,  said  government  in  every  case  shall  be  preferred,  if  they  see  fit  to 
take  it,  and  shall  give  to  the  state  the  corresponding  indemnification. 

4.  The  general  government  may,  in  accordance  with  the  8d  and  4th  arti- 
cles of  the  law  of  the  6th  of  April  1880,  purchase  to  tiiat  amount  of  the 
state  of  Coahuila  and  Texas  the  four  hundred  ntios  which  it  says  it  is  under 
ihe  necessity  ofj  selling. 

[Circulated  by  the  secretary  of  relations  on  said  25th  of  April,  and  polh 
lished  by  edict  on  the  2d  of  May  following.] 
The  decree  cited  in  Article  1  of  the  foregoing  law  is  as  follows : 
Supreme  Qovemment  of  the  free  states  of  Coahuila  and  Texas.    The  pro- 
visional governor  of  the  state  of  Coahuila  and  Texas,  in  the  exercise  of  su- 
preme executive  power,  to  all  the  inhabitants  thereof.    Know  ye  :— • 
That  the  Congress  of  said  state  have  decreed  as  follows : 
The  Constitutional  Congress  of  the  ftee,  sovereign  and  independent  state 
of  Coahuila  and  Texas,  have  thought  proper  to  decree  : 

1.  The  government  may  dispose  to  the  extent  of  four  hundred  sitios  of 
land,  of  the  vacant  lands  of  the  state,  in  order  to  meet  the  urgent  wants  of 
the  public,  which  are  actually  existing. 

2.  The  colonization  of  said  lands  shall  be  regulated  on  the  bases  and  con- 
ditions which  may  be  considered  expedient,  without  being  subject  to  the  pro* 
TOions  of  the  law  of  the  26th  March  of  the  last  year. 

3.  The  government  will  direct  the  measures  necessary  for  the  oollection 
of  tbe  amounts  due  the  state,  whatever  their  source  and  ori^pn. 
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The  provisional  coDstitational  governor  will  cause  the  same  to  be  complied 

with,  and  to  be  printed,  published  and  circulated. 

JOSE  ANTONIO  TEJERINA, 

President. 

AUDRES  DE  LA  VIESCA,  y  Mantei, 

D^uty  Secretary* 

DIEGO, 

Qrartd  Deputy  Secretary* 
Mondava,  March  14, 1835. 


LAW. 

Mexico,  4th  April,  18S7. 

■ 

Providing  Jbr  rendering  effective  ike  colonization  of  the  landx  which  are,  or 
should  be  the  property  of  the  Republic.  All  directions  heretofore  issued  in 
relation  to  colonization,  so  far  as  they  are  contrary  to  this  law,  are  repealed 
See  decree  of  the  Supreme  government  of  the  12th  of  the  present  month. 

The  government  with  the  consent  of  the  Council,  will  proceed  to  give  effect 
to  the  colonization  of  the  lands  which  are,  or  should  be  the  property  of  the 
Republic  bj  means  of  sale,  enJUeusiSy  or  mortgage,  applying  the  amount 
(which  for  the  best  lands  should  not  be  less  than  ten  reals  per  acre)  to  the 
redemption  of  the  national  debt,  contracted,  or  to  be  contracted,  reserving  al- 
ways a  sufficient  amount  in  order  to  fulfil  the  promise  to  the  troops  who  aided 
in  achieving  the  independence,  and  for  the  rewards  and  grants  decreed  by 
Congress  in  favor  of  the  native  tribes  or  nations,  and  of  those  aiding  in  the 
restoration  of  Texas  ;  not  being  hindered  by  the  laws  heretofore  passed  in 
relation  to  colonization,  the  provisions  of  which,  so  far  as  they  are  contrary 
to  this  law,  are  repealed, — the  prohibition  of  the  11th  Article  of  the  law  of 
the  6th  April,  1880  being  renewed. 


DECREE. 

Mexico,  ISth  April,  1837. 

Decree  of  the  Supreme  Government  in  virtue  of  the  authority  conferred  by 

the  Law  of  the  ith  instant. 

Creation  of  a  national  consolidated  stock  at  an  mterest  of  5  per  sent,  per 
annum,  for  the  express  purpose  of  converting  the  entire  foreign  debt  and  re- 
deeming the  same  on  the  terms  expressed. 

1.  A  consoUdated  national  stock  with  interest  at  five  per  cent,  per  annum, 
is  hereby  created  for  the  sole  and  determinate  object  of  converting  the  entire 
foreign  debt  if  the  existing  creditors  eonsent,  and  for  the  redemption  of  the 
same  in  the  manner  expressed  in  the  following  [articles.    For  this  purpose 
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Messrs.  F.  de  Lizardy  and  Company  are  appointed  as  agents  for  the  Re- 
public in  said  transaction,  and  are  authorized  in  the  name  of  the  Mencsn 
nation  to  issue  accordingly  the  bonds  of  said  consolidated  national  stock  in 
pounds  sterling,  payable  in  London  on  the  Ist  October,  1866  with  coupons 
for  interest  in  the  margin  payable  every  six  months  and  running  to  the  afore- 
said date.  These  bonds  shall  also  be  viseed  by  the  minister  plenipoten- 
tiary of  the  Republic  at  London  or  by  the  person  acting  in  his  stead. 

2.  The  holders  of  the  bonds  of  the  foreign  debt  in  circulation,  the  pro- 
ceeds of  the  two  loans  negotiated  in  London  at  5  and  6  per  cent,  interest, 
may  convert  the  same  together  with  the  interest  coupons  over  due,  into 
bonds  of.  the  new  consolidated  stock  en  the  following  conditions.  FirU : 
That  the  bonds  of  five  per  cent,  interest  shall  be  received  in  exchange,  cent, 
per  cent.  Secondly  :  That  those  of  six  per  cent,  interest  shall  be  at  the 
rate  of  a  hundred  twelve  and  a  half  for  a  hundred.  Third :  That  the  over 
due  coupons  of  interest  of  both  loans  shall  be  exchanged  cent,  per  cent. 
Fourth :  That  they  shall  receive  in  payment  of  the  sums  which  they  desire 
to  convert,  one  half  of  the  amount  in  bonds  of  the  consolidated  stock  at  five 

• 

per  cent,  interest,  and  the  other  half  in  public  land  scrip  in  the  departments 
of  Texas,  Chihuahua,  New  Mexico,  Sonora  and  the  Califomias,  at  the  rate 
of  four  acres  per  pound  sterling ;  and  this  scrip  shall  also  boar  interest  at 
five  per  cent,  to  the  day  on  which  the  owners  are  placed  in  possession  of  the 
lands,  increasing  thereby  proportionally  the  amount  of  property  acquired, 
and  security  shall  be  given  by  those  interested  that  they  will  be  present  to 
take  possession  within  the  period  designated  in  article  5th. 

8.  The  interest  on  the  bonds  of  the  national  consolidated  stock,  shall  be 
payable  in  London,  at  intervals  of  six  months,  on  the  first  days  of  April  and 
October  of  each  year,  commencing  on  the  first  of  October  of  the  present 
year,  one  thousand  eight  hundred  and  thirty-seven.  In  the  meantime  and 
until  arrangements  are  made  for  remitting  periodically  the  funds  destined  to 
this  object,  the  holders  of  the  interest  coupons  which  become  due  shall  have 
the  right  to  present  them  to  the  agents  of  the  republic  infeLondon,  on  the 
day  of  their  maturity,  and  to  require  of  them  in  exchange  (dr  such  coupons, 
a  certificate  of  their  value,  viseed  in  like  manner  by  the  minister  of  the  re- 
public at  said  court ;  and  these  shall  be  received  on  presentation  as  ready 
money  in  payment  of  a  sixth  part  of  the  duties  collected  at  the  maritime 
custom  houses  of  Vera  Cruz  and  Santa  Anna  de  Tamaulipas.  The  agents 
of  the  republic  in  London  shall  not,  consequently  be  at  liberty  to  refuse  to 
^ve  such  certificates  when  thereto  requested  by  the  holders  of  the  unpaid 
coupons.  In  such  case  the  value  of  each  pound  sterling  shall  be  computed 
at  the  rate  of  five  dollars,  and  the  amount  of  each  certificate  shall  be  increas- 
ed six  per  cent,  in  full  compensation  for  difference  of  exchange  and  all  ex- 
penses, including  in  such. six  per  cent,  one  per  cent.,  which  the  persons  in- 
terested shall  pay  on  receiving  the  certificates,  to  the  agents,  one  fourth  part 
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of  which  ihej  shall  relinquish  in  favor  of  the  minister  plempotentiary  of  the 
Bepnblic. 

4.  The  public  land  scrip  shall,  in  like  manner  be  issued  in  the  name  of 
the  Mexican  nation  by 'the  agents  aforesaid,  and  shall  be  viaeid  by  the  diplo- 
matic agent  accredited  at  London,  the  tenor  of  which  shall  be  as  follows  : 
**  To  all  to  whom  these  presents  shall  come, — Know  Ye  :  That  the  Mexican 
nation  acknowledges  that  (the  name^')  orTiis  representative,  is  the  proprietor 
of  (the  number^  of  acres  of  land  in  the  department  of  (the  place")  of  which 
he  shall  be  placed  in  immediate  and  full  possession  by  competent  authority, 
with  the  aid  of  the  public  surveyor  and  on  the  delivery  of  this  scrip.  Dated 
at  London  (the  day  of  the  ytar.y^  No  scrip  shall  be  issued  for  less  than 
four  hundred  acres  nor  for  more  than  ten  thousand.  Those  interested  shall 
pay  to  the  agents  on  receiving  their  scrip  at  the  rate  of  twelve  reals  for 
every  hundred  acres,  and  of  these,  three  reals  shall  belong  to  the  minister 
his  ma. 

6.  The  property  of  the  land  scrip  may  pass  from  person  to  person  by  en- 
dorsement, but  after  taking  possession  of  the  land  of  which  the  scrip  gives 
the  right,  and  receiving  a  new  title,  the  same  cannot  be  transferred  to  an- 
other  person  except  in  virtue  of  a  public  instrument  of  sale. 

6.  It  is  necessary  that  the  scrip  should  be  presented  when  the  same  is  to 
be  redeemed  by  the  delivery  of  lands  at  the  office  of  the  secretary  of  the 
several  departmental  governments,  in  order  that  he  may  make  a  list  of  them 
as  presented  (obtaining  a  book  for  that  purpose)  with  the  view  of  giving  to 
those  interested  a  preference  in  the  selection  of  land  according  to  the  order 
of  presentation.  For  the  same  purpose,  shall  be  delivered  to  them  a  certi- 
ficate, in  which  shall  appear  the  number  and  place  entered  in  the  scrip,  in 
order  that  it  may  be  presented  to  the  local  authorities,  and  this  with  the  aid 
of  the  surveyor  of  the  department,  will  give  to  them  possession  of  the  land 
which  they  select,  taking  care,  without  fail,  to  observe  the  11th  article  of  the 
law  of  the  6th  April  1830,  which  declares : — "  in  the  exercise  of  the  author- 
ity reserved  to  the  general  Congress  in  the  7th  article  of  the  law  of  the  18th 
August,  1824,  the  colonization  of  foreigners  of  adjacent  countries  is  prohibit- 
ed in  those  states  and  territories  which  adjoin  such  foreign  nations ;  conse- 
quently, contracts  which  are  opposed  to  this  law  shall  be  suspended.'' 

7.  For  the  greater  security  of  the  payment  of  the  principal  and  interest 
of  the  consolidated  stock,  the  Mexican  government,  in  the  name  of  the  na- 
tion, specially  pledges  one  hundred  millions  of  acres  of  public  land  in  the 
departments  of  the  Galifomias,  Chihuahua,  New  Mexico,  Sonora  and  Texas, 
as  a  special  guarantee  of  said  stock  until  the  total  extinction  of  said  debts  ; 
but  if  any  sale  shall  be  made  of  said  lands  so  pledged,  it  shall  be  at  least 
at  the  rate  of  four  acres  to  the  pound,  and  the  proceeds  shall  be  paid  by  the 
purchaser  to  the  government  agents  in  London,  from  whom  alone  can  he  re- 
ceive the  corresponding  scrip,  and  they  shall  use  the  product  of  the  sale  in 
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the  redemption  of  the  bonds  of  the  new  consolidated  stock,  winch  also  may 
be  received  in  payment  for  said  lands  at  the  price  said  bonds  bear  in  market. 

8.  The  proper  period  for  the  making  the  application  for  the  change  of 
secarities  treated  of  in  article  2nd  of  this  decree,  will  be  from  the  day  on 
which  the  appropriate  notice  is  published  in  London  by  the  agents  of  the  re- 
public till  the  corresponding  day  of  the  following  year ;  when  this  period 
shall  have  passed  no  further  opportunity  shall  be  afforded  for  such  change. 

9.  During  said  period  and  until  the  thirty-first  day  of  December  1839, 
the  holders  of  the  bonds  of  the  consolidated  stock  shall  have  the  ricrht 

o 

either  on  receiving  them  from  the  agents  or  at  any  other  time,  for  the  par- 
pose  of  extinguishing  the  same  to  take  in  exchange  public  land  scrip  for  the 
amount  with  ten  per  cent,  premium  added  to  the  same,  at  the  rate  as  afore- 
said, of  four  acres  to  the  pound  sterling ;  but  if  this  be  not  done  before  the 
first  of  January  1840,  although  the  same  right  will  be  at  all  times  recog- 
nized of  extinguishing  these  bonds  by  receiving  scrip  in  like  manner  with 
ten  per  cent,  premium,  there  shall  not  be  granted  to  them  more  than  three 
acres  to  the  pound  sterling. 

10.  Finally,  those  foreigners  who  in  virtue  of  the  scrip  which  they  hold, 
come  to  the  Republic  and  establish  themselves  in  their  new  estates,  shall  ac- 
quire from  that  moment,  the  title  of  colonists,  and  they  and  their  families 
shall  enjoy  all  the  rights  and  advantages  which  are  or  may  be  granted  by 
law  to  other  naturalized  foreigners  and  on  the  same  conditions :  but  it 
shall  not  be  allowed  that  there  be  held  by  a  single  person  or  the  owner,  more 
than  a  league  square  of  five  thousand  varai  of  regacUo,  four  of  tuperfieie 
temporal^  and  six  leagues  of  9uperficie  de  ahrevadero ;  and  the  usufruct  of 
the  mines  which  are  found  in  said  lands,  shall  be  subject  to  the  provisions 
of  the  general  mining  ordinances.    (Circulated  on  the  same  day  by  the  de- 

artment  of  the  Treasury,  and  published  by  edict  on  the  17th  May  fol- 
lowing.) 
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Mexico,  Norember  S7th,  1S46. 

Department  of  Interior  and  Foreign  Melatians. 

His  excellency  the  general  charged  with  the  Supreme  executive  power, 
has  been  pleased  to  send  me  the  following  decree. 

^^  Jose  Mariano  de  Salas,  general,  charged  with  the  executive  power  of 
the  Mexican  United  States,  to  the  inhabitants  of  the  Republic,  Know  ye: 

That  being  authorized  by  the  plan  proclaimed  in  the  citadel  on  the  4th 
of  August  last,  to  dictate  all  the  measures  which  the  security  of  the  Kepublic 
may  demand,  and  conadering  that  one  of  the  most  necessary  and  urgent  is 
that  of  promoting  foreign  immigration  in  order  to  people  our  inmiense  lands 
which  are  at  this  time,  the  object  of  foreign  cupfdity ;  that  for  this  purpose 
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it  is  indispensible  to  establish  the  board  of  colonization  heretofore  decreed, 
so  that  it  may  labor  irith  zeal  and  indnstry  in  the  rapid  increase  of  the  popu- 
ladon,  upon  which  great  benefits  will  depend :  that  the  economy  of  the  treas* 
ury  is  now  more  than  ever  necessary,  and  requires  that  the  aforesaid  board 
be  established  in  the  office  of  industry,  which  junction  does  not  in  any 
other  yeiw  present  any  inconvenience.  I  have  thought  proper  to  decree  as 
follows : 

1st.  In  conformity  with  the  provision  in  the  16th  Art.  of  the  regulations 
issued  for  the  execution  of  the  law  of  1st  June  1839  the  board  of  colonization 
is  established  under  the  immediate  consent  of  the  department  of  relations. 

Sud.  This  board  shall  be  composed,  as  provided  in  the  foregoing  regula- 
tions,  of  three  persons,  appointed  by  the  Supreme  government. 

8rd.  In  order  to  save  expense,  the  board  of  colonization  shall  be  established 
in  the  office  of  industry,  and  shall  exercise  the  functions  and  attributes  there- 
of. In  regard  to  colonization  it  shall  promote  the  same  effectually  by  all  means 
possible,  consulting  the  government  with  respect  to  those  involving  expenses 
which  its  funds  may  not  meet,  and  endeavouring  to  combine  the  rapid  in- 
crease of  population  with  the  revenue  coming  to  the  treasury  from  the  sales 
it  shall  make  of  the  public  lands.  It  shall  also  exercise  the  faculties  given 
to  it  by  the  aforesaid  regulation  of  the  1st.  June  1839,  and  those  which  shall 
be  specified  in  the  one  it  shall  draw  up  and  present  for  the  approval  of  the 
government. 

4th.  The  board  of  colonization  and  industry  shall  have  the  funds  assigned 
to  the  board  of  this  name  in  the  decree  of  2nd.  October  1843,  the  -5  per  100 
from  the  sales  of  lands  belonging  to  the  confederation,  and  the  proceeds  of 
the  prohibited  goods  confiscated,  which  shall  be  sold,  but  which  cannot  be 
passed  through  the  country  by  permits,  but  consumed  in  the  precise  place 
of  sale  ;  or  the  20  per  100  of  the  duties  which  these  goods  shall  give  rise  to 
on  their  importation,  should  it  be  hereafter  permitted. 

Wherefore,  I  order  the  same  to  be  printed,  published,  circulated,  and  car- 
ried into  full  effect.     Palace  of  the  general  government. 

JOSE  MARIANO  DE  SALAS. 

To  Don  Jose  Maria  Lafragna.*' 

And  I  enclose  it  to  you  for  your  information. 

God  and  liberty.— Mexico,  November  27, 1846. 

LAFRAGNA. 
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Mexico,  December  8th  1846 

His  Excellency  the  general  charged  ^th  the  supreme  executive  power, 
has  been  pleased  to  transmit  to  me  the  following  decree :— 
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^^  Jo8^  Mariano  de  Salas,  general  of  brigade,  charged  with  eapreme  exec* 
ative  power  of  the  Mexican  United  States,  to  the  inhabitants  of  the  republic* 
Know  Ye : — 

That,  being  constantly  desirous  of  rendering  aviulable  the  benefits  wbicli 
the  system  of  colonization  ought  to  prodace  in  the  republic,  and  considering 
that  the  decree  issued  on  the  27th  of  last  month,  which  established  die  direc- 
tion of  the  branch,  will  not  produce  all  the  effects  which  ought  to  be  antici- 
pated, if  its  powers  are  not  at  once  detailed  :  keeping  in  view  the  project  in 
which  these  are  proposed,  presented  by  the  same  direction  which  has  been 
so  diligently  and  efficaciously  engaged  in  drawing  up  the  same,  from  the  mo- 
ment of  entering  upon  its  duties,  in  compliance  with  the  provisions  in  Art.  3 
of  the  aforesud  decree  of  the  27th  of  last  month,  and  whilst  the  congress, 
taking  into  consideration  the  inidative  which  the  government  has  consented 
to  make,  is  digesting  the  principal  bases  on  which  will  depend  the  advance- 
ment of  colonization ;  I  have  thought  proper  to  decree  the  following 

REGULATIONS : 

1.  In  order  that  the  direction  of  colonization  may  not  suspend  its  labors  from 
accidental  impediments  to  its  members,  three  substitutes  shall  be  appointed, 
who  shall  be  called  upon  in  the  order  of  their  appointment,  whenever  any 
disability,  or  absence  of  any  of  the  members  shall  occur. 

2.  In  case  of  the  absence  or  disability  of  the  president,  who  shall  always 
be  the  first  named,  the  second  shall  discharge  his  duties,  and  in  case  of  his 
absence  or  disability,  the  third  shall  do  so. 

3.  In  order  to  have  concord  in  the  direction,  the  concurrence  of  a  major- 
ity of  the  members,  and  the  joint  vote  of  two,  shall  be  sufficient. 

4.  The  proprietary  members  and  substitutes  of  the  direction  shall  remain 
four  years  in  the  exercise  of  their  functions. 

5.  The  president  shall  have  in  his  charge  the  correspondence  and  the 
whole  management  of  the  office. 

6.  The  appointment  of  clerks  in  the  office  appertuns  to  the  board,  with 
the  approbation  of  the  government :  the  provisions  of  the  11th  Art.  of  the 
decree  organizing  the  direction  of  Industry,  of  the  2nd  December  1842,  gov- 
erning in  regard  to  the  perpetuity  of  these  employments. 

7.  The  direction  of  colonization  shall  use  particular  diligence  in  having 
plats  drawn  of  the  lands  of  the  republic  which  may  be  colonized,  and  in  col- 
lecting the  data  which,  are  filed  in  the  archives,  in  order  to  know  whatever 
may  be  of  importance  for  the  better  direction  of  the  business  relating  to  coloni- 
zation ;  procuring  information  and  reports  of  the  kind  of  land,  of  their  waters, 
mountdns,  mineral  and  salt  regions,  and  also  of  the  climate  and  production 
of  the  said  lands. 

8.  The  same  direction  shall  appoint  competent  persons  who  shall  without 
any  delay  make  surveys  of  the  public  landb  which  either  now  or  hereafter 
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may  belong  to  the  confederation,  it  being  underafcood  bj  such  public  lands, 
those  lands  which  are  not  the  property  of  individuals,  societies  or  corporar 
tions ;  and  if  hereafter  it  be  thought  convenient,  it  may  appoint  a  surveyor 
general,  by  commbsion,  to  reside  in  that  capital,  who  may  revise  the  plats 
and  surveys.  In  these  duties  and  others,  it  may  employ,  by  commission, 
the  retiring  and  ?nihdrawing  clerks,  and  those  who  are  in  actual  service. 

9  These  surveyors  shall  take  an  oath  before  the  direction,  or  the  authori- 
ty whom  it  may  entrust  therewith,  to  faithfully  execute  the  surveys.  Those 
employed  in  carrying  the  chains  in  the  said  surveys,  shall  take  an  oath  be- 
fore the  surveyors.  The  direction  shall  have  power  to  remove  these  to  save 
expense,  from  failure  to  perform  their  duties,  and  to  appoint  others  in  their 
stead,  when  vacant  from  illness,  death  or  resignation. 

10.  The  surveyors  shall  work  and  proceed  in  their  surveys,  in  entire  con- 
formity with  the  orders  they  may  receive  from  the  direction. 

11.  The  surveys  shall  be  made  by  sitias^  which  shall  be  squares  of  six 
miles  of  1666s  Mexican  varas  per  side,  or  18,948,80  acres.  The  lines  to  form 
the  squares  shall  be  drawn  due  north  and  south,  one  to  each  mile.  Upon 
these  lines  shall  be  drawn  others  from  east  to  west,  at  the  same  distance  of 
one  mile  from  each  other,  forming  perfect  squares  by  right  angles  ;  so  that 
each  square  shall  be  one  mile  square. 

12.  This  division  must  not  fail  to  be  made  in  the  surveys,  save  when  phys* 
ical  and  legal  obstacles  prevent  it — that  is  to  say  when  natural  obstructionSi 
or  the  ownership  of  lands  in  contact  do  not  permit ;  but  then  the  surveyors 
shall  always  endeavor,  so  far  as  possible,  to  make  the  surveys  in  squares. 

13.  The  surveyors  shall  assist  in  person  in  drawing  the  first  and  last  lines 
from  north  to  south,  and  from  west  to  east,  and  all  those  lines  wMch  on  ac- 
count of  the  surface  of  the  land,  are  necessarily  irregular. 

14.  The  lines  must  be  drawn  with  a  straight  iron  rope  or  chain,  and  ex- 
actly copied  or  drawn  in  the  plat  which  must  be  made.  By  notes  on  the 
same  plat,  the  streams  of  water  which  may  be  in  the  land  will  be  indicated, 
their  courses  to  be  drawn  in  the  places  through  which  they  pass,  and  their 
capacity  estimated.  Mention  shall  also  be  made  of  the  lakes,  pools,  moun- 
tains, mineral  regions,  salt  regions  and  others,  the  climate  of  the  locality, 
and  the  apparent  character  of  the  soil,  and  everything  else  which  may  give 
an  idea  of  the  improvements  of  which  they  may  be  susceptiUe. 

15.  The  squares  into  which  a  silio  is  divided,  vrill  be  numbered  on  the  plat, 
beginning  with  No.  1. 

16.  Each  square  of  one  mile  square,  will  make  a  lot  of  526  ^21  acre's. 
The  lot  No.  16  shall  always  remain  unsold,  for  the  public  uses  to  which  the 
govemment  may  think  proper  to  appropriate  it. 

17.  The  surveyors  being  responsible  for  the  correctness  of  the  surveys, 
will  take  the  greatest  care  to  execute  them  well,  and  in  the  variations  of  the 
compass,  will  state  and  note  the  true  meridian. 
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18.  The  snrTeTora  shall  have  the  salary  which  they  shall  agree  for  with 
the  direction. 

19.  The  same  direction  may  advance  to  the  surveyors  under  bond,  tiie 
amounts  which  in  its  discretion  they  may  require,  axkd  at  the  end  of  each 
year  it  shaU  settle  them  and  pay  what  they  may  have  earned,  or  they  shall 
return  what  they  may  not  have  earned  of  the  previous  advances,  if  they 
should  not  continue. 

20.  With  this  mtent,  and  in  order  that  the  drawn  plats  may  be  on  file  in 
the  office  of  the  direction,  the  surveyors  shall  transmit  them  thereto,  retain- 
ing copies. 

21.  The  confederation  reserves  to  itself  the  mines  discovered  and  to  be 
discovered  in  the  public  lands,  which  were  not  known  at  the  time  the  lands 
may  have  been  alienated* 

22.  It  will  also  reserve  the  sixth  part  of  the  lands  which  may  be  sur- 
veyed, at  the  disposal  of  the  war  department,  for  military  rewards,  and  the 
portion  necessary  in  the  judgment  of  the  direction,  to  make  a  capital  for 
the  salaries  of  the  persons  employed  who  may  desire  to  retire  from  the  ser- 
vice ;  this  capital  being  made  by  giving  them  in  value  a  quantity  of  land 
which  invested  at  five  per  cent,  will  produce  tiie  amount  of  the  annual  salary 
they  receive. 

23.  The  price  of  each  acre  of  land  for  the  present,  and  so  long  as  tiie 
direction  of  colonization  does  not  propose  any  modification,  and  the  govern- 
ment does  not  decree  in  conformity  therewith,  shall  be  at  least  four  reals^ 
except  in  Lower  and  Upper  California,  where  it  shall  not  exceed  2  reals  per 
acre.  The  price  of  the  public  lands  shall  be  hereafter  increased  by  the 
government,  on  the  proposition  of  the  same  direction,  where  their  situation, 
tiie  improvements  which  may  be  given  them,  and  other  circumstances,  ren- 
der them  peculiarly  valuable. 

24.  The  surveyors,  when  they  survey  lands  lying  alongside  of  private 
property,  or  surrounded  thereby,  shall  summons  the  parties  interested  in 
s^d  property  to  concur  therein,  and  exhibit  their  titles.  In  case  of  any  dis- 
pute, the  survey  shall  be  made,  considering  as  public  land  what  the  surveyor 
may  judge  to  be  such,  and  the  business  shall  be  referred  to  the  respective 
district  court,  for  its  judicial  decision.  Connivance  or  corruption  between 
the  proprietors  and  the  surveyors  shall  be  reputed  as  a  fraud  on  the  public 
treasury,  and  the  latter  shall  be  tried  as  such  defrauders,  for  the  sole  fact  of 
not  reporting  to  the  direction  of  colonization,  without  delay,  the  public  lands 
which  the^  may  discover  occupied  without  a  right  thereto,  at  the  time  of 
making  the  surveys.  Those  who  report  those  lands  which  may  be  possessed 
without  right  by  individuals,  companies,  or  corporations,  shall  be  rewarded 
with  25  per  100  of  their  value,  on  the  sale  of  the  land  by  the  direction,  in 
the  funds  in  which  the  price  of  the  sale  may  be  pmd,  or  in  the  land  itself,  if 
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It  can  be  conyenlentlj  divided,  in  the  opinion  of  the  said  direction,  with  the 
obligation  of  cultivating  and  settling  it 

25.  All  surveyed  land  shall  remain  with  the  landmarks  used  by  the  sur- 
veyors, or  marked  by  permanent  bounds,  of  which  mention  shall  be  made  in 
the  plats. 

26.  The  plats  of  the  surveyed  lands  shall  be  open  for  inspection  in  the 
office  of  the  direction  of  colonization,  and  in  those  of  its  agents  in  the  states 
and  territories  where  sales  of  the  lands  are  to  take  place. 

27.  These  sales  shall  take  place  in  the  office  of  the  direction  of  coloniza- 
tion, and  by  the  agents  and  commissioners  thereof  in  the  states  and  territo- 
ries ;  they  shall  be  conformable  with  the  regulations  of  this  decree,  and  with 
those  which  may  be  received  from  the  said  direction  of  the  branch. 

28.  The  said  sales  shall  be  made  at  public  auction,  to  the  highest  bidder, 
under  the  following  rules : — 

1.  As  soon  as  tho  direction  receives  the  plat  of  a  portion  of  land,  it  shall 
publish  in  the  newspapers  the  announcement  of  its  sale  three  months  before- 
hand, specifying  the  place  where  it  will  take  place  ;  and  if  it  is  to  be  effected 
by  its  agents,  the  latter  will  also  advertise  the  same  at  least  one  month  be- 
forehand. 

2.  On  the  specified  day,  the  land  will  be  put  up  at  auction  at  the  price 
and  on  the  conditions  established  by  this  decree.  That  situation  will  be  held 
as  the  best  in  which  the  introduction  of  the  greatest  number  of  families  may 
be  secured  in  a  given  period.  The  shortest  period  for  this  introduction  will 
be  considered  the  best :  and  in  default  of  bidding  upon  this  basis,  the  best 
bid  offered  with  proposals  for  ready  money,  and  thoee  with  cash  will  be  ao- 
cepted. 

8.  Payment  will  be  made  with  20  per  100  m  money,  which  will  be  pay- 
able in  four  instalments,  one  at  once,  and  the  three  others  in  the  twelve 
months  ensuing,  one  instalment  every  four  months.  The  remainder  shall  be 
paid  within  two  years  counted  from  the  day  of  sale  or  auction,  in  money  or 
in  credits  against  the  treasury,  of  the  internal  or  external  debt,  which  may 
be  in  the  course  of  payment,  and  which  may  cause  revenue, 

29.  As  a  general  rule  in  all  contracts  of  sale,  the  purchaser  shall  bind 
himself  to  settle  the  land  he  purchases,  with  at  least  two  families,  of  five  in- 
dividuals each,  per  square  mile,  within  the  space  of  two  years  counted  from 
the  date  of  the  sale  or  purchase. 

80.  To  the  person  with  whom  the  bidding  shall  close,  which  being  once 
aocomplished,  cannot  be  reopened,  shall  be  issued  the  corresponding  evidence 
of  title,  by  the  direction  of  the  branch. 

81.  Each  bill  of  sale  shall  be  signed  by  the  board,  and  shall  be  recorded 
in  the  general  treasury  of  the  cenfederation. 

82.  Neither  for  the  auction  nor  for  the  issue  of  the  title  of  ownerslup 
flhall  any  fees  be  incurred.    The  purchasers  shall  pay  no  more  than  the 
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006t  of  ihe  stamped  paper  upon  which  the  title  is  written  out,  which  shall  in 
all  cases  be  of  the  tiiird  seal,  and  two  dollars  to  the  office  in  which  the 
auction  may  take  place. 

88.  When  on  the  day  specified  for  the  auction  of  a  portion  of  land.no 
bidders  appear,  the  sale  shall  be  sospended  uDtil  a  purchaser  shall  present 
himself,  to  whom  the  sale  shall  be  made. 

84.  The  direction  of  colonization  shall  announce  every  month  in  the  news- 
papers of  this  capital,  the  sale  of  the  lands  which  have  remiuned  over  un- 
sold, from  there  not  having  been  any  bidder  on  the  day  specified  for  tiie 
auction. 

35.  The  same  direction  shall  have  power  to  make  contracts  with  individ- 
uals or  companies  for  the  formation  of  new  colonies  upon  the  following  bases. 

1.  That  none  of  the  colonists  who  may  be  introduced  therein,  shall  be  a 
subject  or  native  of,  or  come  from  a  nation  whose  territory  lies  contiguous 
to  the  lands  which  are  to  be  f:!;ranted,  nor  of  a  power  with  which  the  Re- 
public may  be  at  war,  save  in  the  cases  in  which  the  government  may  make 
exceptions  for  special  reasons  and  motives. 

2.  That  in  the  colonies  at  no  time  shall  slavery  be  permitted. 

8.  That  the  plats  of  the  surveys  of  the  lands  made  by  a  competent  person 
in  its  confidence,  shall  be  produced  to  the  directioD,  which  person  in  case  of 
default  herein,  shall  be  liable  to  the  penalties  laid  down  in  Art.  23,  within  a 
period  specified  thereby,  which  shall  not  exceed  two  years,  and  that  if  the 
survey  should  have  been  already  made,  the  cost  thereof  shall  be  pud. 

4.  That  the  price  of  the  public  lands  shall  be  realized  in  annuities,  or 
secured  by  credits  in  course  of  payment  which  may  cause  revenue,  on  pay- 
ing twenty  per  cent,  in  money.  The  said  price  shall  be  fixed  by  the  gov- 
ernment on  the  proposition  of  the  direction,  according  to  the  localities,  and 
shall  not  be  less  than  the  half  of  that  fixed  in  Art.  23. 

5.  That  the  number  of  families  agreed  upon  with  the  direction,  shall  be 
introduced  within  a  determined  period. 

6.  That  the  grants  of  lands  and  the  payments  made,  shall  be  forfeited  in 
default  of  any  of  the  foregoing  conditions.' 

36.  These  contracts  for  new  settlements,  shall  be  made  at  public  auction, 
the  right  being  granted  for  the  same  price  to  those  who  may  have  made  the 
first  proposals,  unless  from  the  nature  of  these,  and  the  circumstances  of  the 
case,  this  requisite  in  the  opinion  of  the  direction  cannot  be  proceeded  with. 

37.  The  direction  shall  also  have  power  with  the  approbation  of  the  gov- 
ernment, to  contract  for  the  establishment  of  banks  for  the  colonization  of 
large  territories,  and  for  the  opening  and  constructing  of  highways  for  the 
colonies,  with  the  pledge  of  the  value  of  the  public  lands.  In  this  case  the 
government  shall  fix  the  price  of  the  lands,  and  this  shall  be  paid  with  the 
bills  which  the  bank  may  issue.  Its  creation  shall  be  fixed  upon  the  bases 
contained  in  the  decree  of  25th  October,  1842,  the  government  signifying. 
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in  each  case  the  effective  capital  with  which  it  is  to  be  provided,  the  amount 
of  bills  it  may  issae,  the  time  of  their  duration,  and  that  of  the  redemption 
of  the  bills. 

88.  The  lands  which  may  be  granted  for  new  settlements,  shall  be,  first : 
fhe  public  lands  belonging  to  the  confederation  ;  second  :  those  which,  the 
owners  may  cede  for  the  purpose  by  agreements  with  the  direction  of  the 
branch ;  third  :  those  of  ownership  acquired  by  grants  from  the  government, 
or  by  any  other  title,  which  remain  uncultivated  and  depopulated,  and  which 
the  direction  may  qualify  as  being  open  to  colonization.  With  regard  to 
these  lands,  the  same  direction  shall  require  from  their  owners  to  cultivate 
and  settle  them,  specifying  to  them  a  limited  period,  which  shall  not  exceed 
five  years :  and  if  within  that  time  they  be  not  cultivated  or  settled  at  the 
rate  of  ten  persons  per  square  mile,  it  shall  propose  to  them  to  put  them  up 
for  sale  to  be  colonized.  If  they  do  not  consent  thereto,  the  direction  shall 
apply  to  the  government,  laying  before  it  the  case  and  the  reasons  for  which 
it  is  of  opinion  that  the  sale  should  take  place,  and  if  the  government  con- 
sider them  well  founded,  it  shall  decree  the  occupation  of  the  lands  in  the 
manner  prescribed  in  the  third  paragraph  of  the  112th  Art.  of  the  federal 
constitution. 

89.  The  [empresarios]  contractors  for  colonization,  shall  distribute  the 
lands  among  the  colonists  conformably  with  the  contracts  they  may  have 
made  with  them,  saving  the  obligation  of  the  recognition  of  the  annuity 
upon  the  part  upon  which  the  price  is  not  paid  in  ready  money,  which  annu- 
ity the  colonists  will  pay  in  proportion  to  the  lands  they  may  occupy. 

40.  The  Judges  and  authorities  of  the  Republic  shall  enforce  the  fulfil- 
ment of  said  contracts  on  petition  from  the  party  interested. 

41.  The  new  foreign  settlers  shall  be  considered  as  citizens  of  the  Re- 
public, from  their  arrival  in  the  colony,  conformably  with  the  decree  of  the 
10th  of  September  last. 

42.  The  [empresarios]  contractors  for  new  settlements  shall  have,  accord- 
ing to  the  decreo  of  3d  of  October,  1843,  a  direct  intervention  in  every- 
thing relating  to  the  management  of  the  colony  and  its  primary  organization, 
in  regard  to  the  administrative  and  judicial  branches,  the  laws  of  the  Re- 
public will  be  observed,  with  the  exceptions  and  privileges  in  favor  of  new 
settiements. 

43.  All  the  public  acts  and  documents  of  the  colonies,  shall  be  written  in 
the  Spanish  language. 

44.  In  conformity  with  the  decrees  of  25th  October,  1842,  and  5th  No- 
vember of  the  present  year,  the  new  settlements  shall  enjoy  the  following  ex- 
emptions. 

1.  Exemption  from  active  military  service  for  twenty  years,  except  in  case 
of  foreign  aggression. 

2.  Exemption  from  all  tax  except  municipal,  for  the  same  term  of  twenty 
years. 
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3.  Exemption  from  all  daty  for  ten  years  after  the  colooies  may  be  estab- 
lished, upon  all  articles  of  subsistence,  clothing,  furniture  and  other  articles 
useful  in  the  construction  and  furnishing  of  houses,  which  may  be  imported 
into  the  colonies.  These  effects  shall  be  conveyed  to  the  colonies  with  pro 
per  precautions,  in  order  to  prevent  their  being  carried  to  other  places,  and 
they  cannot  be  shipped  from  the  colonies  in  the  way  of  conmierce,  withoat 
falling  under  the  penalty  of  confiscation. 

4.  That  if  free  importation,  without  payment  of  duties,  of  implements  of 
art  and  agriculture,  of  books  and  printed  matter,  for  twenty  years,  and  for 
the  same  period  no  exaction  will  be  imposed  upon  the  country  or  town 
estates. 

5.  That  of  tonnage  duty  upon  the  vessels  which  may  convey  at  least  ten 
families  of  new  settlers,  or  which  may  come  fully  laden  with  articles  destined 
for  the  colonies. 

45.  Military  colonies  shall  also  be  established,  composed  of  Mexicans  and 
of  foreigners,  or  of  both,  on  the  coasts  and  frontiers  where  the  government 
may  indicate,  especially  for  preventing  the  inroads  of  the  savages :  and  in 
them  shall  be  granted  to  the  colonists,  gratis,  the  lands  which  the  direction 
of  colonization  may,  with  the  approval  of  the  government,  designate  for  that 
purpose. 

46.  The  following  classes  shall  appertiun  to  the  military  colonies  ; 

1.  Retired  and  invalid  soldiers  of  the  Republic,  who  may  apply  therefor. 

2.  Those  who  may  be  permitted  by  legal  grant,  and  those  who  may  de- 
sire to  invest  their  savings  in  lands  and  settlements  in  order  to  cultivate 
them. 

8.  Mexican  and  foreign  peasantry  to  whom  the  direction  of  colonization 
may  grant  the  same. 

4.  Those  who  in  future  may  be  forcibly  transported  thither  through  tiie 
provisions  of  the  laws.  For  the  individuals  of  the  military  colonies,  the  ex- 
pense of  their  conveyance  thither  will  be  borne,  and  they  will  be  furnished 
with  a  place  of  residence,  implements  and  tools  for  labor,  or  for  tiie  trades 
they  may  follow,  and  the  means  upon  which  to  subsist  during  the  first  year. 

47.  The  Military  colonies  shall  have  the  same  privileges  as  the  other  col- 
onies, and  shall  be  governed  like  those  which  are  not  military  ;  but  all  the 
individuals  who  can  bear  arms,  shall  be  organized  into  companies  and  corps, 
it  being  the  duty  of  the  government  to  provide  them  with  arms,  anomunition, 
and  every  thing  requisite  for  the  service. 

The  government,  upon  a  report  from  the  direction  of  colonization,  shall 
draw  up  the  regulations  for  the  instruction  of,  and  service  which  these  mil- 
itia are  to  perform,  the  pay  they  are  to  receive  when  in  active  service,  and 
whatever  else  may  concern  these  settlements  in  carrying  out  this  object 
without  withdrawing  them  from  their  domestic  occupations. 

48.  A  military  colony,  composed  wholly  of  foreigners,  cannot  be  estab- 
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lished  unless  contigaous  to  another  composed  of  Mezicana  or  of  other  for- 
eigners of  various  countries. 

49.  The  direction  of  colonization  will  make  application  for  parishes  to  be 
erected  in  the  military  colonies,  and  shall  establish  in  each  of  them  a  pri* 
mary  school  and  a  medical  practitioner. 

50.  The  same  direction  shall  take  the  necessary  steps  for  the  founding  of 
missions  in  the  colonies  nearest  to  the  savage  tribes,  and  sLall  propose  to  the 
government  the  means  of  sustaining  and  increasing  them,  and  of  encour- 
aging those  already  existing. 

51.  The  direction  of  colonization  shall  appoint  agents,  comnussioners,  or 
auxiliary  boards  in  the  states  and  territories,  whose  labors  in  the  business  of 
colonization  shall  be  executed  under  the  instruction  ef  the  same  direction. 

52.  It  shall  also  have  power  to  appoint  agents  in  foreign  countries  who 
may  promote  colonization,  and  enter  into  commanication  with  the  ministers 
consuls  of  the  Republic,  for  the  trust  it  may  thmk  proper  to  confide  to 
them. 

53.  With  the  data  which  it  shall  collect  together,  the  direction  of  coloni- 
zation shall  submit  to  the  government  the  means  of  marking  the  boundaries 
of  the  lands  on  the  frontiers  of  the  Republic,  and  whatever  may  concern  the 
internal  navigation  of  the  rivers*  Colonization  of  the  frontiers  shall  not  take 
place  without  the  express  approbation  of  the  government,  at  less  than  twenty 
leagues  from  the  boundaries  of  the  Republic,  nor  less  than  ten  from  the 
coasts,  conformably  with  Article  4  of  the  law  of  13th  August,  1844. 

54.  The  office  of  the  direction  shall  keep  clear  and  methodical  registers  of 
all  the  public  lands,  of  the  titles  of  transfers  which  it  may  issue  in  consequence 
of  sales  at  auction  or  by  contracts,  and  of  the  documents  of  grants  of  lands 
where  the  issues  of  the  title  remains  pending  upon  the  surveys.  It  shall 
also  keep  the  judicial  record  of  the  revenue  which  may  arise  from  the 
amount  of  the  price  of  the  lands,  and  shall  draw  up  a  table  showing  the  re- 
port of  the  measures  which,  up  to  this  time,  have  been  used  by  the  survey- 
ors, with  the  measures  of  the  acre  and  of  the  mile. 

55.  The  direction  shall  submit  to  the  government  every  thing  which  may 
have  relation  to  the  better  administration  and  government  of  the  new  settle* 
ments ;  it  shall  report  against  the  abuses  which  may  be  committed  therein  ; 
and  in  order  that  they  may  be  effective,  shall  report  the  guarantees  and  ex- 
emptions conceded  to  the  colonists. 

56.  The  direction,  as  far  as  concerns  the  branches  of  the  agricultural  and 
manufacturing  industry  of  the  colonies,  the  district  and  the  territory  of  the 
confederation,  and  as  far  as  may  be  within  the  province  of  the  general  gov- 
ernment in  the  states,  shall  exercise  the  following  powers  : 

1st.  It  shall  be  the  organ  of  communication  between  the  assemblages  of 
manufacturing  or  agricultural  industry  of  the  colonies,  and  of  the  district  and 
territories  of  the  confederation  and  the  supreme  government,  and  through  its 
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channel  all  petitions  or  memorials  which  may  be  made  to  the  government  re- 
lative to  matters  appertaining  to  agriculture  and  the  arts,  shall  be  conveyed 
to  it,  the  direction  expressing  its  opinion  upon  the  same. 

2d.  It  shall  enter  into  correspondence  with  the  juntas  (societies)  of  agri* 
culture  or  industry  of  the  states,  in  relation  to  its  designs. 

8d.  It  shall  make  to  the  goiremment  such  reports  as  may  be  desired,  in 
relation  to  matters  of  the  same  industry. 

4th.  It  shall  have  in  its  charge  the  formation  of  industrial  statistics. 

5th.  It  shall  promote  the  advancement  of  agriculture  and  the  arts,  by  all 
proper  means,  and  especially  by  premiums  for  industrial  inventions,  and  im- 
provements in  cultivation,  in  vegetables,  and  breeding  of  animals,  and  by 
the  establishment  of  schools  of  arts  and  agriculture,  and  the  publication  of 
instructive  works. 

6th.  It  shall  take  cognizance  of  all  the  records  of  applications  for  patents 
for  the  invention,  perfection,  or  introduction  of  new  processes  in  industry, 
and  in  its  archives  shall  be  deposited  the  models  and  specifications  presented 
by  those  who  obtain  patents,  and  it  shall  publish  both,  when  the  inventions 
become  public  property. 

7th.  It  shall  take  care  that  public  exhibitions  at  stated  periods  shall  be 
made  in  the  capital  of  the  republic,  of  the  national  agricdtural  and  manu- 
facturing products. 

8th.  It  shall  put  into  operation,  as  early  as  possible,  the  establishment  of 
the  schools  of  arts  and  of  agriculture,  which  are  placed  under  the  inspection 
and  care  of  the  direction  of  industry,  taking  charge  immediately  of  the 
funds  destined  for  said  establishments. 

57.  In  the  treasury  of  the  direction  shall  be  kept  a  set  of  books,  with  the 
formalities  which  shall  be  decreed,  on  the  recommendation  of  the  board,  and 
the  following  rules  shall  henceforth  be  observed : — 

1st.  No  payment  shall  be  made  which  shall  not  be  decreed  by  law,  with- 
out an  order  from  the  president,  and  without  the  assent  of  the  board,  and  the 
further  approval  of  the  government,  in  the  cases  where  the  law  expressly  de- 
mands the  same. 

2d.  Every  month  there  shall  be  a  settlement  of  accounts,  and  a  general 
settlement  at  the  close  of  the  fiscal  year. 

8d.  The  treasury  account  shall  be  settled  on  the  30th  of  June  of  each 
year,  and  shall  be  presented  before  the  month  of  November,  together  with  a 
statement  which  shall  comprehend  the  condition  of  the  branch  in  charge  of 
the  direction,  in  which  shall  be  exhibited  the  present  state  of  colonization, 
and  that  of  industry,  their  progress,  or  the  causes  of  their  backwardness,  if 
such  be  the  case,  with  an  indication  of  what  ought  to  be  done  to  remedy  the 
same,  in  order  that  the  government,  taking  the  whole  into  conaderation, 
may  on  its  part  dictate  such  measures  as  may  be  within  its  functions,  and 
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(nay  call  the  attention  of  Congress  at  its  next  following  session  to  what  may 
be  requisite  from  the  legislative  power. 

Wherefore,  I  order  that  the  same  be  printed,  published  and  circulated  and 
carried  into  full  effect. 

Palace  of  the  Federal  Government  of  Mexico. 

JOSE  MARIANO  DE  SALAS. 
To  Don  Jose  Maria  Lafragna.*' 

And  I  communicate  it  to  you  for  its  fulfillment. 

God  and  Liberty. ^Mexico,  December  4th,  1846. 

LAFRAGNA. 


Colonization  Lia^r 

Oftht  State  of  Coahuilaj  and  Texoi, 

The  Governor  provisionally  appointed  by  the  Sovereign  Congress  of  this 
State — to  all  who  shall  see  these  presents  ;  Know — ^That  the  said  Con- 
gress have  decreed : 
Decree,  No.  16.  The  Constituent  Congress  of  the  free,  Independent,  and 
sovereign  state  of  C9ahuila  and  Texas,  desiring  by  every  possible  means 
to  augment  the  population  of  its  territory ;  promote  the  cultivation  of  its 
fertile  lauds ;  the  raising  and  multiplication  of  stock,  and  the  progress  of 
the  arts,  and  commerce  ;  and  being  governed  by  the  Constitutional  act,  the 
Federal  constitution,  and  the  basis  established  by  the  National  decree  of 
the  general  congress,  No.  72,  have  thought  proper  to  decree  the  following 
law  of  colonization : 

Art.  1.  All  foreigners,  who  in  virtue  of  the  general  law,  of  the  18th  Au- 
gust, 1824,  which  guarantees  the  security  of  their  persons  and  property,  in 
the  territory  of  the  Mexican  nation,  wish  to  remove  to  any  of  the  settlements 
of  the  State  of  Coahuila  and  Texas,  are  at  liberty  to  do  so  ;  and  the  said  state 
invites  and  calls  them. 

Art.  2.  Those  who  do  so,  instead  of  being  incommoded,  shall  be  admitted 
by  the  local  authorities  of  said  settlements,  who  shall  freely  permit  them  to 
pursue  any  branch  of  industry,  that  they  may  think  proper,  provided  they  re- 
spect the  general  laws  of  the  nation,  and  those  of  the  state. 

Art.  3.  Any  foreigner,  already  in  the  limits  of  the  state  of  Coahuila  and 
Texas,  ^ho  wishes  to  settle  himself  in  it,  shall  make  a  declaration  to  that 
effect,  before  the  Ayuntamiento  of  the  place,  which  he  selects  as  his  residence^ 
the  Ayuntamiento  in  such  case,  s)iall  administer  to  him  the  oath,  which  he 
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must  tako  to  obey  the  fiaderal  and  state  coostitatioiiSy  and  obserre  the  re& 
gion  which  the  former  prescribes ;  the  name  of  the  person,  and  his  family 
if  he  has  any,  shall  then  be  registered  in  a  book  kept  for  that  purpose,  ^th  a 
slatement  of  where  he  was  bom,  and  whence  from,  lus  age,  whether  marriedi 
occupation,  and  that  he  has  taken  the  oath  perscribed,  and  considering  him 
from  that  time  and  not  before,  as  domiciliated. 

Art.  4.  From  the  day  in  wliich  any  foreigner  has  been  enrolled,  as  an  in- 
habitant, in  conformity  with  the  foregoing  article,  he  is  at  liberty  to  designate 
any  vacant  land,  and  the  respective  political  authority  will  grant  it  to  him  in 
the  same  manner,  as  to  a  native  of  the  country,  in  cooformity  with  the  exist- 
ing laws  of  the  nation,  under  the  condition  that  the  proceedings  shall  be  pas- 
sed to  the  government  for  its  approbation. 

Art.  5.  Foreigners  of  any  nation,  or  a  native  of  any  of  the  Mexican  States, 
can  project  the  formation  of  new  towns  on  any  lands  entirely  vacant,  or  even 
on  those  of  an  individual,  in  the  case  mentioned  in  the  35th  article  ;  but  the 
new  settlers  who  present  themselves  for  admission,  must  prove  their  Chris- 
tianity, morality  and  good  habits,  by  a  certificate  from  the  authorities  where 
they  formerly  resided. 

Art.  6.  Foreigners  who  emigrate  at  the  time  in  which  the  general  sove- 
reign congress  may  have  prohibited  their  entrance,  for  the  purpose  of  colon- 
izing,  as  they  have  the  power  to  do,  after  the  year, 1840,  or  previous  to  that 
time,  as  respects  those  of  any  particular  nation,  shall  not  then  be  admitted ; 
and  those  who  apply  in  proper  time,  shall  always  subject  themselves  to  such 
precautionary  measures  of  national  security,  which  the  supreme  government, 
without  prejudicmg  the  object  of  this  law,  may  think  proper  to  adopt  relative 
to  them. 

Art.  7.  The  government  shall  take  care  that  within  the  20  leagues  bor- 
dering on  the  limits  of  the  United  States  o^  the  north,  and  ten  leagues  in  a 
straight  line  from  the  coast  of  the  Gulf  of  Mexico,  within  the  limits  of 
this  state,  there  shall  be  no  other  settlements,  except  such  as  merit  the  ap- 
probation of  the  supreme  government  of  the  Union,  for  which  object,  all  peti- 
tions  on  the  subject,  whether  made  by  Mexicans  or  foreigners,  shall  be  pass- 
ed to  the  superior  government,  accompanied  by  a  corresponding  report. 

Art.  8.  The  projects  for  new  settlements  in  which  one  or  more  persons 
offer  to  bring  at  their  expense,  one  hundred  or  more  families,  shall  be  pre- 
sented to  the  government,  and  if  found  conformable  with  this  law,  they  will, 
be  admitted ;  and  the  government  will  immediately  designate  to  the  con- 
tractors, the  land  where  they  are  to  establish  themselves,  and  the  term  of 
six  years,  within  which  they  must  present  the  number  of  families  they  con- 
tracted for,  under  the  penalty  of  losing  the  rights  and  privileges  offered  in 
their  favor,  in  proportion  to  the  number  of  fiunilies  which  they  fail  to 
introduce,  and  the  contract  totally  annulled  if  they  do  not  bring,  at  least, 
one  hundred  Ikmilies. 
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Art.  9.  Contracts  made  by  the  contractors  or  undertakers,  Umpresario^ 
with  the  families  brought  at  their  expense,  are  guaranteed  by  this  law,  so 
far,  as  they  are  conformable  with  its  provisions. 

Art.  10.  In  the  distribution  of  lands,  a  preference  shall  be  given  to  the 
military  entitled  to  them,  by  the  diplomas  issued  by  the  supreme  executive 
power,  and  to  Mexican  citiaens  who  are  not  military,  among  whom  there 
shall  be  no  other  distinction  than  that  founded  on  their  individual  merit,  or 
services  performed  for  the  country,  or  in  equal  circumstances,  a  residence 
in  the  place  where  the  land  may  be  situated ;  the  quantity  of  land  which 
may  be  granted  is  designated  in  the  following  articles. 

Art.  11.  A  square  of  land,  which  on  each  side  has  one  league  or  five 
thousand  varas,  or  what  is  the  same  thing,  a  superficie  of  twenty-five  mil- 
lion varas,  shall  be  called  a  sitio,  and  this  shall  be  the  unity  for  counting 
one,  two,  or  more  sitios  ;  and  also  the  unity  for  counting  one,  two,  or  more 
labors,  shall  be  one  million  square  varas  or  one  thousand  on  each  side,  which 
shall  compose  a  labor.  The  vara  for  this  measurement  shall  be  three  geo- 
metrical feet. 

Art.  12.  Taking  the  above  unity  as  a  basis,  and  observing  the  distinction 
which  must  be  made,  between  grazing  land,  or  that  which  is  proper  for  rais- 
ing of  stock,  and  farmmg  land,  without  the  facility  of  irrigation  ;  this  law 
grants  to  the  contractor  or  contractors,  for  the  establishment'  of  a  new  settle- 
ment, for  each  hundred  families,  which  he  may  introduce  and  establish  in 
the  State,  five  sitios  of  gi^ng  land,  and  five  labors  at  least,  the  one  half  of 
which  shall  be  without  the  facility  of  irrigation ;  but  they  can  only  receive 
this  premium  for  eight  hundred  families,  although  a  greater  number  should 
be  introduced,  and  no  fraction  whatever  less  than  one  hundred  shall  entitle 
them  to  any  premium,  not  even  proportionally. 

Art.  13.  Should  any  contractor  or  contra^ctors  in  virtue  of  the  number  of 
families  which  he  may  have  introduced,  acquire  in  conformity  with  the  last 
article,  more  than  eleven  square  leagues  of  land,  it  shall  nevertheless  be 
granted,  but  subject  to  the  condition  of  alienating  the  excess,  vrithin  twelve 
years,  and  if  it  is  not  done,  the  respective  political  authority  shall  do  it,  by 
selling  it  at  public  sale,  delivering  the  proceeds  to  the  owners,  after  deduct- 
ing the  costs  of  sale. 

Art.  14.  To  each  family  comprehended  in  a  contract,  whose  sole  occupa- 
tion is  cultivation  of  land,  one  labor  shall  be  given,  should  he  also,  be  a 
stock  raiser,  grazing  land  shall  be  added  to  complete  a  sitio,  and  should  his 
only  occupation  be  raising  of  stock,  he  shall  only  receive  a  superficie  of 
grazing  land,  equal  to  twenty-four  million  square  bars. 

Art.  15.  Unmarried  men  shall  receive  the  same  quantity  when  they  en- 
ter the  matrimonial  state,  and  foreigners  who  marry  native  Mexicans,  shall 
receive  one  fourth  more  ;  those  who  are  entirely  single,  or  who  do  not  form 
a  part  of  some  family,  whether  foreigners  or  natives,  shall  content  them- 
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selves  with  the  fourth  part  of  the  above  mentioned  quantity  which  is  all 
that  can  be  given  them  until  they  marry. 

Art.  16.  Families  or  unmarried  men,  who,  entirely  of  their  own  accord, 
have  emigrated,  and  may  wish  to  unite  themselves  to -any  new  towns,  can 
at  all  times  do  so,  and  the  same  quantity  of  land  shall  be  assigned  them, 
which  is  mentioned  in  the  two  last  articles,  but  if  they  do  so  within  the  first 
six  years  from  the  establishment  of  thid  settlement,  one  labor  more  shall  be 
given  to  families  ;  and  single  men,  in  place  of  the  quarter  designated  in  the 
15th  article,  shall  have  the  third  part. 

Art.  17.  It  appertains  to  the  government  to  augment  the  quantity  indi- 
cated in  the  14th,  15th,  and  16th  articles,  in  proportion  to  the  family  indus- 
try, and  activity  of  the  colonists,  agreeably  to  the  information  given  on  these 
subjects  by  the  Ayuntamientos  and  Commissioners ;  the  said  government 
always  observing  the  provisions  of  the  12th  article,  of  the  decree  of  the 
general  congress  on  the  subject. 

Art.  18.  The  families  who  emigrate  in  conformity  with  the  16th  article, 
shall  immediately  present  themselves  to  the  political  authority  of  the  place 
which  they  may  have  chosen  for  their  residence,  who  finding  in  them  the 
requisites,  prescribed  by  this  law  for  new  settlers,  shall  admit  them,  and  put 
them  in  possession  of  the  corresponding  lands,  and  shall  immediately  give 
an  account  thereof  to  the  government ;  who  of  themselves,  or  by  means  of 
a  person  commissioned  to  that  effect,  will  issue  them  a  title. 

Art.  19.  The  Indians  of  all  nations,  bordering  on  the  state,  as  well  as 
wandering  tribes  that  may  be  within  its  limits,  shall  be  received  in  the  mai^ 
kets,  without  paying  any  duties  whatever  for  commerce,  in  the  products  of 
the  country ;  and  if  attracted  by  the  moderation  and  confidence,  with  which 
they  shall  be  treated,  any  of  them,  after  having  first  declared  themselves 
in  favor  of  our  religion  and  institutions,  wish  to  establish  themselves  in  any 
settlements  that  are  forming,  they  shall  be  admitted,  and  the  same  quantity 
of  land  given  them,  as  to  the  settlers  spoken  of  in  the  14th  and  15th  arti- 
cles, always  preferring  native  Indians  to  strangers. 

Art.  20.  In  order  that  there  may  be  no  vacancies  between  tracts,  of 
which  great  care  shall  be  taken  in  the  distribution  of  lands ;  it  shall  be  lidd 
off  in  squares,  or  other  forms  although  irregular,  if  the  local  situation  re- 
quires it ;  and  in  said  distribution,  as  well  as  the  assignation  of  lands  for 
new  towns,  previous  notice  shall  be  given  to  the  adjoining  proprietors,  if  any, 
in  order  to  prevent  dissentions  and  law  suits. 

Art.  21.  If  by  error  in  the  concession,  any  land  shall  be  granted,  belong- 
ing to  another,  on  proof  being  made  of  that  fact,  an  equal  quantity  shall  be 
granted  elsewhere,  to  the  person  who  may  have  thus  obtained  it  through 
error,  and  he  shall  be  indemnified  by  the  owner  of  such  land,  for  any  im- 
provements he  may  have  made  ;  the  just  value  of  which  improvements,  shall 
be  ascertained  by  appraisers. 
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Art.  22.  The  new  settlers,  as  an  acknowledgement,  shall  pay  to  the  state, 
for  each  sitio  of  pasture  land,  thirty  dollars ;  two  dollars  and  a  half,  for 
each  labor  without  the  facility  of  irrigation,  and  three  dollars  and  a  half,  for 
each  one  that  can  be  irrigated,  and  so  on  proportionally,  according  to  the 
quantity  and  quality  of  the  land  distributed ;  but  the  said  payments  need 
not  be  made  until  six  years  after  the  settlement,  and  by  thirds ;  the  first 
within  four  years,  the  second  within  five  years,  and  the  last  within  six  years 
under  the  penalty  of  losing  the  land,  for  a  failure  in  any  of  said  payments  ; 
are  excepted  from  this  payment,  the  contractors,  and  military,  spoken  of  in 
the  10th  article  ;  the  former,  with  respect  to  lands  given  them,  as  a  premium, 
and  the  latter,  for  those  which  they  obtained,  in  conformity  with  their  di- 
plomas. 

Art.  23.  The  Ayuntamientos  of  each  municipality  (^Comarca,^  shall  col- 
lect the  above  mentioned  funds,  gratis,  by  means  of  a  committee,  appointed 
either  within  or  without  their  body ;  and  shall  remit  them  as  they  are  col- 
lected, to  the  treasurer  of  their  funds,  who  will  give  the  corresponding  receipt, 
and  without  any  'other  compensation  than  two  and  a  half  per  cent,  all  that 
shall  be  allowed  him,  he  shall  hold  them  at  the  disposition  of  the  government, 
rendering  an  account  every  month  of  the  ingress  and  egress,  and  of  any  re- 
missness or  fraud,  which  he  may  observe  in  their  collection  ;  for  the  correct 
management  of  all  which,  the  person  employed,  and  the  committee,  and  the 
individuals  of  the  Ayuntamientos  who  appoint  them,  shall  be  individually  re- 
sponsible, and  that  this  responsibility  may  be  at  all  times  effectual,  the  said 
appointments  shall  be  made  viva  voce^  and  information  shall  be  given  thereof 
immediately  to  the  government. 

Art.  24.  The  government  will  sell  to  Mexicans  and  to  them  only^  such 
lands  as  they  may  wish  to  purchase,  taking  care  that  there  shall  not  be  ac- 
cumulated in  the  same  hands  more  than  eleven  sitios  ;  and  under  the  condi- 
tion, that  the  purchaser  must  cultivate  what  he  acquires  by  this  title,  within 
six  years  from  its  acquisition,  under  the  penalty  of  losing  them  ;  the  price 
of  each  sitio,  subject  to  the  foregoing  condition,  shall  be  one  hundred  dollars, 
if  it  be  pasture  land  ;  one  hundred  and  fifty  dollars,  if  it  be  farming  land 
without  the  facility  of  irrigation ;  and  two  hundred  and  fifty  dollars  if  it  can 
be  irrigated. 

Art.  25.  Until  six  years  after  the  publication  of  this  law,  the  legislature 
of  this  state,  cannot  alter  it  as  regards  the  acknowledgement,  and  price  to 
be  paid  for  land,  or  as  regards  the  quantity  and  quality,  to  be  distributed  to 
the  new  settlers,  or  sold  to  Mexicans. 

Art.  26.  The  new  settlers,  who  within  six  years  from  the  date  of  the 
possession,  have  not  cultivated  or  occupied  the  lands  granted  to  them,  ac- 
cording to  its  quality,  shall  be  considered  to  have  renounced  them,  and  the 
respective  political  authority,  shall  immediately  proceed  to  take  possession  of 
them,  and  recall  the  titles. 
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Art.  27.  The  eantraeton  and  military,  heretofore  spoken  of,  and  those 
who  bj  purchase  have  acquired  lands,  can  alienate  them  at  any  time,  but  the 
successor  is  obliged  to  cultivate  them  in  the  same  time,  that  the  original  pro- 
prietor was  bouud  to  do ;  the  other  settlers  can  alienato  theirs  when  they 
have  totally  cultivated  them,  and  not  before. 

Art.  28.  By  testamentary  will  made  in  conformity  with  the  existing  laws, 
or  those  which  may  govern  in  future,  any  new  colonist,  from  the  day  of  his 
settlement,  may  dispo.'se  of  his  land,  although  he  may  not  have  cultivated  it, 
and  if  he  dies  intestate,  his  property  shall  be  inherited  by  the  person  or  per- 
sons entitled  by  the  laws  to  it ;  the  heirs  being  subject  to  the  same  obligation 
and  condition  imposed  on  the  ori^al  grantee. 

Art.  29.  Lands  acquired  by  virtue  of  this  law,  shall  not  by  any  title 
whatever,  pass  into  mortmain. 

Art.  80.  The  new  settler,  who,  wishing  to  establish  himself  in  a  foreign 
country,  resolves  to  leave  the  territory  Of  the  state,  can  do  so  freely,  with  all 
his  property  ;  but  after  leaving  the  state,  he  shall  not  any  longer  hold  the 
land,  and  if  he  had  not  previously  sold  it,  or  the  sale  should  not  be  in  con- 
formity with  the  27th  article,  it  shall  become  entirely  vacant. 

Art.  31.  Foreigners  who  in  conformity  with  this  law,  have  obtained  land, 
and  established  themselves  in  any  new  settlement,  shall  be  conadered  firom 
{hat  moment,  naturalized  in  the  country  ;  and  by  marrying  a  Mexican,  they 
acquire  a  particular  merit  to  obtain  letters  of  citizenship  of  the  state,  subject 
however  to  the  provisions  which  may  be  made  relative  to  both  particulars,  in 
the  constitution  of  the  state. 

Art.  82.  During  the  first  ten  years,  counting  from  the  day  on  which  the 
new  settlemeuts  may  have  been  established,  they  shall  be  free  from  all  con- 
tributions, of  whatever  denomination,  with  the  exception  of  those  which,  in 
case  of  invasion  by  an  enemy,  or  to  preve&t  it,  are  generally  imposed,  and 
all  the  produce  of  agriculture  or  industry  of  the  new  settlers,  shall  be  free 
from  excise  duty  AlcabdUij  or  other  duties,  throughout  every  part  of  the 
state,  with  the  exception  of  the  duties  referred  to  in  the  next  article  ;  after 
{he  termination  of  that  time,  the  new  settlements  shall  be  on  the  same  foot- 
ing as  to  taxes,  with  the  old  ones,  and  the  colonists  shall  also  in  this  partic- 
ular, be  on  the  same  footing  with  the  other  inhabitants  of  the  state. 

Art.  33.  From  the  day  of  their  setdement,  the  new  colonists  shall  be  at 
liberty  to  follow  any  branch  of  industry,  and  can  also  work  mines  of  every 
description,  communicating  with  the  supreme  government  of  the  confedera- 
tion, relative  to  the  general  revenue  appertaining  to  it,  and  subjecting  them- 
selves  in  all  other  particulars,  to  the  ordinances  or  taxes,  established  or  which 
may  be  established  on  this  branch. 

Art.  34.  Towns  shall  be  founded  on  the  sites  deemed  most  suitable,  by 
the  government,  or  the  person  commissioned  for  this  effect,  and  for  each  one, 
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there  shall  be  derignated  four  %qmrt  leagues,  whose  area  may  be  in  a  regu- 
lar or  irregular  form,  agreeably  to  the  situation. 

Art.  35.  If  any  of  the  said  sites  should  be  the  property  of  an  individual, 
and  the  establishment  of  new  towns  on  them  should  notoriously  be  of  general 
utility,  they  can  notwithstanding,  be  appropriated  to  this  object,  previously 
indemnifying  the  owner  for  its  just  value,  to  be  determined  by  appraisers. 

Abt.  36.  Building  lots  in  the  new  towns  shall  be  given  gratis,  to  the  c(Hi- 
tractors  of  them,  and  also  to  artists  of  every  class,  as  many  as  are  necessary 
for  the  establishment  of  their  trade ;  and  to  the  other  settlers  they  shall  be 
sold  at  public  auction,  after  having  been  previously  valued — ^under  the  obli- 
gation to  pay  the  purchase  money  by  instalments  of  one  third  each ;  the  first 
in  six  months,  the  second  in  twelve  months,  and  the  third  in  eighteen 
months ;  but  all  owners  of  lots,  including  contractor  and  artists,  shall  annu- 
ally pay  one  dollar  for  each  lot,  which,  together  with  the  produce  of  the  sales, 
shall  be  collected  by  the  Ayuntamientos,  and  applied  to  the  building  of 
churches  in  said  towns. 

Art.  37.  So  far  as  is  practicable,  the  towns  shall  be  composed  of  natives 
and  foreigners,  and  in  their  delineations,  great  care  shall  be  taken  to  lay  off 
the  streets  straight,  giving  them  a  direction  from  north  to  south,  and  from 
east  to  west,  when  the  site  will  permit  it. 

Art.  38.  For  the  better  location  of  the  said  new  towns,  their  regular  for- 
mation and  exact  partition  of  their  lands  and  lots,  the  government  on  account 
of  having  admitted  any  project,  and  agreeing  with  the  contractor  or  contract- 
ors, who  may  have  presented  it,  shall  commission  a  person  of  mtelligence  and 
confidence,  giving  him  such  particular  instructions  as  may  be  deemed  neces- 
sary and  expedient ;  and  authorising  him  under  his  own  responsibility,  to 
appoint  one  or  more  surveyors,  to  lay  off  he  town  scientifically,  and  do  what 
ever  else  may  be  required. 

Art.  39.  The  Governor  in  conformity  with  the  last  fee  bill  Arancd^  of 
notary  public's  of  the  ancient  audience  of  Mexico,  shall  designate  the  fees  of 
the  commissioner,  who  in  conjunction  with  the  colonists,  shall  fix  the  survey* 
or's  fees  ;  but  both  shall  be  paid  by  the  colomsts,  and  in  the  manner  which 
all  parties  among  themselves  may  agree  upon. 

Art.  40.  As  soon  as  at  least  forty  families  are  united  in  one  place,  they 
shall  proceed  to  the  formal  establishment  of  the  new  towns,  and  all  of  them 
shall  take  an  oath,  to  support  the  general  and  state  constitution :  which  oath 
will  be  administered  by  the  commissioner,  they  shall  then,  in  his  presence 
proceed  for  the  first  time,  to  the  election  of  their  municipal  authority. 

Art.  41.  A  new  town,  whose  inhabitants  shall  not  be  less  than  two  hun- 
dred, shall  elect  an  Ayuntamiento,  provided  there  is  not  another  one  estab- 
liflhed  within  eight  leagues,  in  which  case,  it  shall  be  added  to  it.  The  num- 
ber of  individuals  which  are  to  compose  the  Ayuntamiento,  shall  be  regulated 
by  the  existing  laws. 
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Art.  42.  Foreigners  are  eligible;  sabject  to  the  provisions  which  the  con- 
stitution of  the  state  may  prescribe,  to  elect  the  members  of  their  mnnicipal 
authorities,  and  to  be  elected  to  the  same. 

Art.  43.  The  municipal  expenses,  and  all  others  which  may  be  necessary, 
or  of  common  utility  to  the  new  towns,  shall  be  proposed  to  the  Governor, 
by  the  Ayuntamientos  through  the  political  chief,  accompanied  with  a  plan  of 
the  taxes  arUtrioB^  which  in  their  opinion  may  be  just  and  best  calculated  to 
raise  them,  and  should  the  proposed  plan  be  approved  of  by  the  Governor,  he 
shall  order  it  to  be  executed,  subject  however  to  the  resolution  of  Uie  legisla- 
ture, to  whom  it  shall  be  immediately  passed  with  his  report  and  that  of  the 
political  chief,  who  will  say  whatever  occurs  to  him  on  the  subject. 

Art.  44.  For  the  opening  and  improving  of  roads,  and  other  public 
works  in  Texas,  the  government  will  transmit  to  the  chief  of  that  depart- 
ment, the  individuals,  who  in  other  parts  of  the  state,  may  have  been  sen. 
tenced  to  public  works  as  vagrants,  or  for  other  crimes,  these  same  persons 
may  be  employed  by  individuals  for  competent  wages,  and  as  soon  as  the 
time  of  their  condemnation  is  expired,  they  can  unite  themselves  as  colo- 
nists, to  any  new  settlement,  and  obtain  the  corresponding  lands,  if  their 
reformation  shall  have  made  them  worthy  of  such  favor  in  the  opinion  of 
the  chief  of  the  department,  without  whose  certificate,  they  shall  not  be  ad- 
mitted. 

Art.  45.  The  government  in  accord  with  the  respective  ordinary  ecclesi- 
astics, will  take  care  to  provide  the  new  settlements  with  the  competent 
number  of  pastors,  and  in  accord  with  the  same  authority,  shall  propose  to 
the  legislature  for  its  approbation,  the  salary  which  the  said  pastors  are  to 
receive,  which  shall  be  paid  by  the  new  settlers. 

Art.  46.  The  new  settlers  as  regards  the  introduction  of  slaves,  shall 
subject  themselves  to  the  existing  laws,  and  those  which  may  hereafter  be 
established  on  the  subject. 

Art.  47.  The  petitions  now  pending  relative  to  the  subject  of  this  law, 
shall  be  despatched  in  conformity  with  it,  and  for  this  purpose,  they  shall  be 
passed  to  the  Governor,  and  the  families  who  may  be  established  within  the 
limits,  of  the  state,  without  having  any  land  assigned  them,  shall  subject 
themselves  to  this  law,  and  to  the  orders  of  the  supreme  government  of  the 
Union,  with  respect  to  those  who  are  within  twenty  leagues  of  the  limits  of 
the  United  States  of  America,  and  ten  leagues  in  a  straight  line  of  the  coast 
of  the  Gulf  of  Mexico. 

Art.  48.  This  law  shall  be  published  in  all  the  villages  of  the  state,  and 
that  it  may  arrive  at  the  notice  of  all  others,  throughout  the  Mexican  con- 
federation, it  shall  be  communicated  to  their  respective  legislatures,  by  the 
secretary  of  this  state ;  and  the  Governor  will  take  particular  care,  to  send 
a  certified  copy  of  it,  in  compliance  with  the  161st  article  of  the  federal  con- 
stitution, to  have  the  two  houses  of  congress,  and  the  supreme  executive 
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power  of  the  nation,  with  a  request  to  the  latter,  to  give  it  a  general  circu- 
lation through  foreign  states,  by  means  of  our  ambassadors. 

The  Governor  pro  tem.  of  the  state  will  cause  it  to  be  published  and  cii> 
culated.— Saltillo,  24th  March,  1826.— Signed. 

RAFAEL  RAMOS  Y.  VADEZ,  President, 
JUAN  VICENTE  CAMPOS,  Member  &  Sec'y 
JOSE  JOAQIN  ARCE  ROSALES,  Mem.  &  Sec'y. 

Therefore  I  command  all  authorities,  as  well  civil  as  military  and  eccle- 
siastical, to  obey,  and  cause  to  be  obeyed,  the  present  decree  in  all  its  parts. 

RAFAEL  GONZALES,  Governor. 


INSTRUCTIONS 

To  the  Commissioners  appointed  hy  the  Legislature  of  the  State. 
Executive  Department 
of  the  State  of  Coahuila  and  Texas. 

Instructions  by  which  the  Commissioner  shall  be  governed,  in  the  partition 

of  lands  to  the  new    colonists,    who  may    establish  themselves  in  the 

State,  in  conformity  with  the  colonization  law  of  the  24th  of  March, 

1825. 

Art.  1.  It  shall  be  the  duty  of  the  commissioner,  keeping  in  view  the 
contract  which  an  empresario  may  have  entered  into  with  the  government, 
and  also  the  certificates  or  recommendations  which  foreign  emigrants  must 
produce  from  the  local  authorities  of  the  place  where  they  removed  from, 
accrediting  their  Christianity,  morality,  and  steady  habits,  in  conformity 
with  the  5th  article  of  said  law ;  without  which  requisite  they  shall  not  be 
admitted  to  the  colony. 

Art.  2.  In  order  to  prevent  being  imposed  on  by  false  recommendations, 
the  commissioner  shall  not  consider  any  as  sufficient,  without  a  previous 
opinion  in  writing  as  to  their  legitimacy,  from  the  empresario,  for  which  pur- 
pose they  shall  be  passed  to  him  by  the  commissioner. 

Art.  3.  The  commissioner  shall  administer  to  each  of  the  new  colonists, 
the  oath  in  form,  to  observe  the  federal  constitution  of  the  United  Mesican 
States,  the  constitution  of  the  State,  the  general  laws  of  the  nation,  and 
those  of  the  State  which  they  have  adopted  for  their  country. 

Art.  4.  He  shall  issue,  in  the  name  of  the  state,  the  titles  for  land,  in 
conformity  with  the  law,  and  put  the  new  colonists  in  possession  of  their 
lands,  with  all  legal  formalities,  and  the  previous  citation  of  adjoining  pro- 
prietors, should  there  be  any. 

Art.  5.  He  shall  not  ^ve  possession  to  colonists  who  may  have  establish 
ed,  or  who  may  wish  to  establish  themselves  within  twenty  leagues  of  the 
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United  States  of  the  north,  or  within  ten  leagues  of  tho  coast,  unless  it 
should  appear  that  the  supreme  government  of  the  nation  had  approve^ 
thereof. 

Art.  6.  He  shall  take  care  that  no  vacant  lands  be  left  between  posses- 
sions, and  in  order  that  the  lines  of  each  one  may  be  clearly  designated,  he 
shall  compel  the  colonists,  within  the  term  of  one  year,  to  mark  their  lines, 
and  to  establish  fixed  and  permanent  comers. 

Art.  7.  He  shall  appoint  under  his  own  responsibility  the  surveyor,  who 
must  survey  the  land  scientifically,  requiring  him  previously  to  take  an  oath 
truly  and  faithfully  to  discharge  the  duties  of  his  office. 

Art.  8.  He  shall  form  a  manuscript  book  of  paper  of  the  3d  stamp,  in 
which  shall  be  written  the  titles  of  the  lands  distributed  to  the  colonists, 
specifying  the  names,  the  boundaries,  and  other  requisites,  and  legal  circum- 
stances ;  and  a  certified  copy  of  each  title  shall  be  taken  fi-om  said  book  on 
paper  of  the  2d  stamp,  which  shall  be  delivered  to  the  interested  person  as 
his  title. 

Art.  9.  Each  settler  shall  pay  the  value  of  the  stamp  paper  used  in  issu- 
ing his  title  both  for  the  original  and  copy. 

Art.  10.  This  book  shall  be  preserved  in  the  archives  of  the  new  colony, 
and  an  exact  form  of  it  shall  be  transmitted  to  the  government^  specifying' 
the  number  of  colonists  with  their  names,  and  the  quantity  of  land  granted 
to  each  one,  distinguishing  that  which  is  farming  land  with  or  without  the 
facilities  of  irrigation,  and  that  wluch  is  granted  as  grazing  land. 

Art.  11.  He  shall  select  the  site  which  may  be  the  most  suitable  for  the 
establishment  of  the  town  or  towns,  which  are  to  be  founded  agreeably  to 
the  number  of  families  composing  the  colony,  and  keeping  in  view  the  provi- 
sions of  the  law  of  colonizations  on  this  subject. 

Art.  12.  Afler  selecting  the  site  destined  for  the  new  town,  he  shall  take 
care  that  the  base  lines  run  north  and  south,  east  and  west,  and  he  will  de- 
signate a  public  square,  one  hundred  and  twenty  varas  on  each  side,  exclu- 
sive of  the  streets,  which  shall  be  called  the  principal  or  constitutiondl 
square^  and  this  shall  be  the  central  point  from  which  the  streets  shall  run, 
for  the  formation  of  squares  and  blocks  in  conformity  with  the  model  hereto 
annexed. 

Art.  13.  The  block  situated  on  the  east  side  of  the  principal  square, 
shall  be  destined  for  the  church,  curate's  house,  and  other  ecclesiastical 
buildings.  The  block  on  the  west  side  of  said  square  shall  be  designated 
for  public  buildings  of  the  municipality.  In  some  other  suitable  situation  a 
block  shall  be  designated  for  a  market  square,  another  for  a  Jail,  and  house 
of  correction,  another  for  a  school,  and  other  edifices  for  public  instruction, 
and  another  beyond  the  limits  of  the  town  for  a  burial  ground. 

Art.  14.  He  shall,  on  his  responsibility,  cause  the  streets  to  be  laid  off 
stndght,  and  that  they  are  twenty  varas  wide,  to  promote  the  healtli  of  the 
town. 
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Art.  15.  Mechanics,  who  at  the  time  of  founding  a  new  town,  present 
themselves  to  settle  in  it,  shall  have  the  right  of  receiving  one  lot  apiece, 
without  any  other  cost  than  the  necessary*  stamp  paper  for  issuing  the  title, 
and  the  light  tax  of  one  dollar  annually,  for  the  construction  of  the  church. 

Art.  16.  The  lots  spoken  of  in  the  preceding  article,  shall  be  distributed 
by  lot,  with  the  exception  of  the  empresario,  who  shall  be  entitled  to  any 
two  lots  he  may  select. 

Art.  17.  The  other  lots  shall  be  valued  by  appraisers  according  to  their 
situation,  and  sold  to  the  other  colonists  at  their  appraised  value.  In  case 
there  should  be  a  number  of  applicants  for  the  same  lot,  owing  to  its  situa- 
tion or  other  circumstances  which  may  excite  competition,  it  shall  be  decid- 
ed by  lot  as  prescribed  in  the  preceding  article,  the  product  of  said  lots 
shall  be  appropriated  to  the  building  of  a  church  in  said  town. 

Art.  18.  He  shall,  in  union  with  the  empresario,  promote  the  settle- 
ment of  each  town  by  the  inhabitants  belonging  to  its  jurisdiction,  who  take 
lots  in  it,  and  cause  them  to  construct  houses  on  said  lots  within  a  limited 
time,  under  the  penalty  of  forfeiting  them. 

Art.  19.  He  shall  form  a  manuscript  book  of  each  new  town,  in  which 
shall  be  written  the  titles  of  the  lots  which  are  given  as  a  donation,  or  sold, 
specifying  the  boundaries  and  other  necessary  circumstances,  a  certified 
copy  of  each  one  of  which  on  the  corresponding  stamp  shall  be  delivered  to 
the  interested  person  as  his  title. 

Art.  20.  He  shall  form  a  topographical  plan  of  each  town  that  may  be 
founded,  and  transmit  it  to  the  government,  keeping  a  copy  of  it  in  the  said 
register  book  of  the  colony. 

Art.  21.  He  shall  see  that  at  the  crossing  of  each  of  the  rivers  on  the 
public  roads  where  a  town  is  founded,  a  ferry  is  established  at  the  cost  of 
the  inhabitants  of  said  town,  a  moderate  rate  of  ferriage  shall  be  established 
to  pay  the  salary  of  the  ferryman  and  the  cost  of  the  necessary  boats,  and 
the  balance  shall  bo  applied  to  the  public  funds  of  the  towns. 

Art.  22.  In  places  where  there  are  no  towns,  and  where  ferries  are  ne- 
cessary, the  colonists  who  may  be  settled  there,  shall  be  charged  with  the 
establishment  of  tba  ferry,  collecting  a  moderate  ferriage  until  such  ferries 
are  rented  out  for  the  use  of  the  state.  Any  colonist  who  wishes  to  establish 
a  ferry  on  the  terms  above  indicated,  shall  form  an'  exact  and  certified  ac- 
count of  the  costs  which  he  may  be  at  for  the  building  of  boats,  and  also  an 
account  of  the  produce  of  the  ferry,  in  order  that  when  said  ferry  is  rented 
out  for  the  use  of  the  state,  he  shall  have  a  right  to  receive  the  amount  of 
said  expenses  which  had  not  already  been  covered  by  the  produce  of  the  fer- 
ry, which  for  the  present  he  will  collect. 

Art.  23.  He  shall  preside  at  the  popular  elections  mentioned  In  the  40th 
article  of  the  colonization  law,  for  the  appointment  of  the  Ayuntamiento,  and 
shall  put  the  eleoted  in  possession  of  their  offices. 
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Art.  24.  He  shall  take  special  care  that  the  portions  of  land  granted  to 
the  colonists  by  article  14, 15,  and  16,  shall  be  measured  by  the  surveyors 
with  accuracy,  and  not  permit  any  one  to  include  more  land  than  is  designated 
by  law,  under  the  penalty  of  being  personally  responsible. 

Abt.  25.  Should  any  colonist  solicit,  in  conformity  with  the  17th  article 
of  the  law,  an  augmentation  of  land  beyond  that  designated  in  the  preceding 
articles  on  account  of  the  size  of  his  family,  industry,  or  capital,  he  shall  pre- 
sent his  petition  in  writing  to  the  commissioner,  stating  all  the  reasons  on 
which  he  founds  his  petition,  who  shall  transnut  it  to  the  Governor  of  the 
State,  together  with  his  opinion ;  for  which  opinion  he  shall  be  responsible 
in  the  most  rigid  manner,  in  order  that  the  Governor  may  decide  on  the  sub* 
ject. 

Art.  26.  All  the  public  instruments,  tities,  or  other  documents,  issued  by 
the  commissioner,  shall  be  written  in  Spanish,  the  memorials,  decrees,  and 
reports  of  the  colonists  or  empressarios  on  any  subject  whatever,  shall  be 
written  in  the  same  language,  whether  they  are  to  be  transmitted  to  govern- 
ment, or  preserved  in  the  archives  of  the  colony. 

Art.  27.  All  public  instruments  or  titles  of  possession,  and  tho  copies 
ugned  by  the  Commissioner,  shall  be  attested  by  two  assistant  witnesses. 

Art.  28.  The  Commissioner  shall  be  personally  responsible  for  all  acts  or 
measures  performed  by  him,  contrary  to  the  colonization  law  or  these  instruc- 
tions. 

A  Copy.— Saltillo,  September  4th,  1827. 

TUERINA,         )  Sec^retaries  of 
ABCINIEGA,      )  the  Le^atuie. 

A  Copy,  JUAN  ATONIO  PADILLA,  Secretary  of  State. 


GLOSSARY. 

GIVING  THE   SIGNWIOATION   OF   SOME   OBSCURE    TERMS,  USED   IN  THE  MIN- 
ING ORDINANCES   OF  NEW   SPAIN. 

A 

Abras  (clefts  or  fissures).  Are  fissures  in  the  hills,  demoustrating  the  force 
of  some  subterraneous  expansion,  which  has  torn  them  asunder.  They 
are  indications  of  veins,  as  is  the  spar  generally  found  about  their  en- 
trance. 

Achicar  (to  diminish).  A  mining  term,  referring  to  the  lowering  of  the 
water  in  any  work  or  level.  The  workmen  employed  for  this  purpose 
are  called  Achicadores. 

AcMchinques.  Workmen  employed  to  collect  the  water  from  the  lower 
spring?  in  the  mines,  in  buckets  of  ox  hide,  and  to  empty  it  into  the  cis- 
temSy  or  into  the  sump  of  the  pit. 

Ademei,  Coverings  or  linings  of  timber,  by  means  of  which  the  pits,  pil- 
lars of  support,  and  works  generally,  are  secured  and  strengthened. 
The  workman  employed  in  this  business  is  called  an  Ademador. 

Afinacion  (refining).  Is  the  separating  from  the  plates  or  ingots  of  silver, 
the  dross  always  combined  with  them  after  smelting. 

AlcribU  or  Tovera  (twer  or  tuyere).  A  kind  of  funnel,  into  which  the  noz- 
zle of  the  bellows  of  smelting  furnaces  is  fitted,  to  conduct  the  blast. 

Aparefo  (tackel).  A  machine  for  raising  the  timber  linings  of  the  pits, 
when  they  ^ve  way  or  become  loose ;  also  for  raising  certain  large 
beams  called  llaves^  on  which  the  whims  rest. 

Aperos  (implements).  All  the  reqmsites  for  keeping  in  working  order  the 
pits  and  draw  wells,  for  erecting  sheds,  and  for  other  matters  relating 
to  the  underground  works  of  the  mines.  The  person  who  has  all  such 
articles  under  his  care,  and  who  distributes  them  when  called  for,  is 
called  the  Aperado. 

A  pique  (downwards).  To  work  a  pique  is  to  work  by  sinking  perpendic- 
ularly downwards,  in  the  perpendicular  vems. 

Apuradores  (gleaners.)    Men  or  women  who  seek  for  particles  of  metal  in 

the  refuse  of  the  amalgamation  works. 
Atacador  (rammer.)    A  smooth  cylindrical  tool,  more  slender  than  a  borer 

(JxiTfcna^  for  ramnung  m  the  cartridge  with  which  the  rock  is  blasted. 


654  GLOSSABY. 

No  part  of  it  shonld  conost  of  steel,  lest  it  ahoold  strike  iGire  too  soon. 

Atajadar  (interceptor.)  A  boy  who  brings  the  moles  or  horses  for  the 
grinding  milU  and  dmning,  when  relieved. 

Atecas.  Workmen  who  bale  the  water  from  the  lower  levels  of  the  mme 
into  the  skins,  in  order  to  be  raised  bj  the  pit. 

Atierres.  (rubbish.)  Ground  which  interferes  'vrith  the  work,  and  which 
should  be  removed  to  the  rubbish  heaps. 

Azoffueria  (from  azogue^  quicksilver.)  Used  to  express  the  reduction  of 
gold  and  silver  by  quicksilver,  and  the  establishments  where  it  is  ef- 
fected. 

B 

Bancoi  (banks.)  Strong  rock,  which  throws  up  and  contracts  the  vem,  or 
alters  its  direction. 

Barra  (crow.)  An  iron  tool  tipped  with  steel.  Also  one  of  the  twelve  or 
twenty-four  shares  into  which  mines  are  divided. 

Barrtna  (borer.)  A  cylindrical  iron  tool,  of  the  diameter  of  a  two  real 
piece  ;  the  lower  end  shaped  like  a  chisel,  or  with  four  edges  placed 
crosswise ;  the  head  and  point  tipped  with  steel,  and  two  thirds  or 
three  fourths  (of  a  vara)  in  length  ;  it  is  used  for  bormg  the  rock, 
preparatory  to  blasting. 

Barreno  (hole  bored.)  Is  the  hole  bored  in  the  rock  for  the  insertion  of 
the  cartridge.  Barreno  is  also  used  to  express  a  communication  be- 
tween two  mines,  which  are  ssdd  to  barrenarse  when  they  communicate 
underground. 

Barretero.  A  working  miner  who  uses  a  crow  bar  (barrai)  wedge  (cui{a,) 
or  pick  (pico.) 

Boca  (mouth.)     Is  the  first  opening  made  on  the  vein. 

Boca  mejora  (mouth,  improved.)  Pit  or  mouth  made  to  communicate 
with  the  fixed  stake  or  principal  |»t,  in  order  to  facilitate  the  under- 
ground working  of  the  mines. 

Bochomo  (glow.)  Excessive  heat,  which  extinguishes  the  lights  within  the 
mines,  arising  from  a  want  of  ventilation,  and  from  working  without 
driving  cross-cuts  to  promote  a  due  circulation  of  the  sdr.  It  is  in- 
creased by  the  effluvia  thrown  off  from  the  bodies  of  the  workmen  dur- 
ing their  labour,  and  extinguishes  the  lights.  When  this  is  the  case, 
some  of  the  workmen  ought  immediately  to  leave  the  spot,  upon  which 
the  flame  usually  revives. 

Bonanza  (fair  weather.)  Is  generally  applied  to  a  work  when  in  rich 
ore. 

SorraBca  (foul  weather.)     Vide  emborrasear8e, 

Botas  (buckets.)  Are  made  of  the  entire  hide  of  an  ox,  for  drawing  off 
the  water  by  the  pit. 
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Bweones  (searchers.)  Persons  who  search  for  ore  in  abandoned  mines, 
either  with  the  view  to  carry  it  off,  or  to  gire  information  of  the  discoy- 
erj^  for  the  sake  of  a  reward. 

C 

CaUntadura  (from  coLLefntar^  to  heat.)  The  first  ingot  reduced  in  a  smelt- 
ing furnace.  « 

Camino  (road  or  way.)  Besides  its  usual  sense,  b  applied  in  some  places 
to  the  bags  or  sacks  of  ore. 

Canones  (levels.)  Narrow  underground  passages  or  galleries,  by  means  of 
which  tho  mine  is  worked. 

Capellina  (hood.)  A  vessel  consisting  of  two  pieces,  employed  in  separat- 
ing the  quicksilver  from  the  silver. 

Cata  (taste  or  trial.)    A  mine  of  small  depth. 

Caballo  (horse.)  A  mass  of  firm  and  hard  rock  met  with  in  working  a 
mine,  or  sinking  a  pit. 

Cebar  (to  feed.)  A  mode  of  reducing  rich  ore  in  a  refining  furnace. 
Also  said,  when  the  furnace  will  not  contain  all  the  ingots,  in  which 
case  fresh  ingots  are  supplied,  as  the  metal  goes  off. 

Cendrada.  The  bottom  of  the  smelting  or  refining  furnace,  which  is  made 
of  fine  earth,  or*of  the  ashes  of  plants. 

Ctndradilla  or  gaUme.    A  small  test  or  refining  furnace  for  rich  ores. 

Charqmo  interior.  To  clear  off  the  water  from  the  cisterns  or  pools  by 
channels,  so  as  to  guide  it  into  the  pit. 

Chiflon.  To  work  d  chifion  is  to  extend  the  works,  at  the  same  time,  both 
in  length  and  depth. 

Oido  (sky.)  Working  de  eieh  is  whe>i  the  workmen,  either  on  foot  or  on 
his  knees,  works  at  the  yault  or  roof  of  the  work. 

Cohetazo  (blast.)  A  mode  of  breaking  the  rock,  by  wrapping  up  gun- 
powder in  paper  tied  together  with  palm  leaf,  or  any  other  flexible 
vegetable,  and  secured  with  sifted  white^  earth.  A  small  reed  is  left 
projecting  out,  for  the  purpose  of  applying  the  match,  to  ignite  it. 

Cohres  (colours.)  Colours  with  which  the  surface  of  the  earth  is  tinged, 
shewing  a  vermiUion  or  yellow  appearance  in  the  sun  ;  which  is  an  in- 
dication of  ore. 

Comerse  los  pUares  (to  consume  the  pillars.)  To  break  down,  pare  away 
or  weaken  the  supports  or  pillars  of  the  mine. 

Consumido.     See  Ids. 

CofUramina.  A  work  of  communication  between  two  or  more  mines,  by 
means  of  which  they  may  be  cleared,  and  the  rubbish  and  ore  got  out. 
The  adits  also,  made  to  communicate  with  the  pits,  are  called  corUra" 
rnmoB.  An  adit  is  driven  from  the  side  of  the  hill.  A  pit  is  sunk 
from  the  surface. 
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Oartar  pilar,  (to  cut  a  pillar).  To  finish  a  pillar  by  makiDg  a  croes  cat,  and 
forming  a  landing  place,  also  called  tapextle.  See  tapextle. 

Cottar  8oga$  (to  cut  awaj  the  ropes.)  To  abandon  a  mine. 

Orestones  (crests.)  Ridges  consisting  of  cmde  ore,  the  effect  of  fire ; 
spar  or  rocks  on  the  surface,  which  have  burst  oat  from  the  pressore 
of  the  vein,  in  the  form  of  a  cock's  comb,  so  as  to  be  visible  at  a  leagae's 
distance.     They  are,  as  it  were,  the  crost  of  the  yein. 

Criadero,  A  kind  of  eul  de  $ae  or  vaalt,  in  which  the  ore  lies  loose.  It  is 
also  called  a  bohedal. 

Crueera  (cross-cut.)  JDar  crueeroj  is  to  work  horizontally  along  or  across 
the  vein,  to  give  air  to  the  works,  or  to  avoid  some  insuperably  hard 
mass  of  rock ;  or  to  drive  in  search  of  the  vein,  in  which  case  the  work 
is  also  called  a  level  (^cifian).  A  ereeero  crosses  the  principal  work, 
which  is  carried  on  by  winzes  in  the  inclmed  veins,  or  by  ends  in  the 
horizontal  veins. 

Oufla  (wedge).  An  iron  tool,  usually  of  two  pounds  weight  for  soft  ground, 
and  one  pound  or  under,  for  hard  ground.  The  edge  is  of  steel,  and  it 
is  struck  with  the  pick. 

D 

Denuncio  (denouncement).  Properly,  denundaeion;  the  giving  informa- 
tion that  a  mine  has  been  insufficiently  worked  more  than  four  months, 
in  order  that  it  may  be  adjudged  to  the  denouncer,  with  the  due  solem- 
nities of  proclamation  and  summons. 

Demanas.  Unappropriated  grounds. 

Derrumbe  or  derruanbamienlo  (a  falling  down).  The  falling  in  of  a  mine, 
from  the  roofs  and  works  giving  way  through  weakness.  Also  called 
hundido  (a  sinking  in). 

Desagues  (unwatering,  draining).  The  drawing  off  water  from  the  lower 
works  of  the  mine  by  the  pits,  or  by  means  of  adits. 

DeMcargue  (discharge).  The  last  and  largest  ingot  reduced  in  a  smelting 
furnace,    To  descargar  the  furnace  is  to  demolish  it. 

Desmonte  (that  which  has  been  cut  away).    All  the  barren  rock  removed 

from  the  sides  and  roof  of  the  vein,  which,  when  the  rubbish,  rock  and 

barren  ground  are  removed,  is  left  clear. 
Despensa  (pantry).     A  safe  room  for  storing  up  the  rich  ores  ;  the  shed 

(^galerd)  serving  for  the  common  ores.  ^ 

Despueble  (dispeopling).  Abandoning  the  mine  ;  neglecting  to  employ  four 
laborers  about  some  external  or  internal  work,  agreeably  to  the  ordi- 
nance. 

E 

Echadero  (resting  place).    Platform  on  the  hill,  for  loading  the  mules,  for 
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spreading  oat,  cleaning  and  weighing  the  ore. 

Echado  (inclination).     Lateral  inclination  of  the  vein. 

JEmborrascarse  la  mina  (from  borrased).  Is  applied,  when  instead  of  ore, 
spar  i3  found,  or  when  the  vein  loses  itself. 

Enzayes  (assays).  Trial  of  a  small  quantity  of  ore  by  fire  or  quicksilver, 
in  order  to  ascertain  its  standard,  and  whether  it  will  answer  to  work 
it.  It  is  also  said  when  the  assayer  determines  the  standard  of  gold  or 
silver,  marking  each  piece. 

JSecaleras  (ladders).    Bound  pieces  of  8, 10  or  more  yards  in  length,  with 
notches,  which  serve  for  stairs,  in  ascending  the  pits.    The  landing 
places  between,  enable  the  workmen  to  ascend  and  descend  without  in- 
•    terfering  with  each  other. 

Escorial  (slag  heap).     Vide  grassero. 

Esptfuelo  (glassy  substance).  A  kind  of  spar  less  consistent  than  the  com 
mon  spar,  with  an  oily  lustre,  like  talc  or  gypsum. 

Estaca  fjca  (6xeA  stake).  The  principal  pit  by  which  the  mine  is  regis- 
tered, and  which  is  not  to  be  altered  when  the  miner  measures  out  or 
alters  his  boundaries.  The  boundary  stakes  set  out  between  the  mine 
and  that  of  a  neighbor,  are  also  ctjliei  fixed  stakes, 

F 

Faenas  (fatigues).  Dead  works  which  are  not  carried  on  in  ore,  but  in 
barren  ground,  and  which  tend  to  bring  the  mine  into  a  working  state  ; 
such  as  driving  an  air  hole,  adit,  level  or  work  of  drainage.  To  work 
a  faena  is  to  pay  less  wages  to  the  barman,  sharing  the  ore  equally  with 
him.     (Vide  tequio). 

Fierros  (iron).  Dross  removed  from  the  ingots  after  letting  off  the  lead 
into  the  float ;  or  from  the  ore  first  smelted. 

Fronton  (wall).  Is  a  work  which  the  laborers  carry  on  standing,  proceed- 
ing onwards,  or  straight  forward. 

Fuelles  (bellows).  Applied  both  to  those  used  for  the  forges  (above  ground 
or  beneath),  where  the  bars  and  picks  are  sharpened,  and  to  those 
need  in  the  smelting  furnaces,  for  smelting  and  refining  the  ore  and  metal. 

G 

Qaltme.     See  cendradilla, 

Q-alera.     See  dispema. 

GalloB  (cocks).  Ilich  ore,  with  threads  and  grains  of  gold  and  silver. 

Golpeador  (striker).     The  person  who  strikes  the  head  of  the  borer  with 

the  pick,  to  bore  the  rock  for  the  insertion  of  the  cartridge. 
Chrassaa  (grease).     Scum  or  scoriae  removed  from  the  metal,  when  it  runs 

out  of  the  smelting  furnace  into  the  float.     From  this  scum  the  phm- 

Ulos  are  detached*  * 
Chrassero  or  escoriai  (alag  heap.)    Where  the  scoriss  ate  thrown  out 
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Ouarda-raya  (linut  or  boundary  mark).  A  mark  or  boundary  of  stone  and 
mortar,  or  stone  and  mnd,  erected  at  the  spot  where  a  commnmcation 
has  occurred  between  two  mines ;  the  boundary  being  first  ascertained* 

GuarcUzs  (guards.)    Bock  at  the  sides  of  the  vein,  and  roof  of  the  work. 

ChUa  (guide).  An  indication,  guiding  or  conducting  to  the  rich  part  of  a 
yein,  or  to  the  discovery  of  a  new  vein.  Also  applied  to  the  ingredients 
added  to  the  montons  of  ore,  when  mixed  for  reduction,  to  ascertain 
their  state. 

ChUja  (spar  or  gravel).  Is  a  hard  flint  of  a  dusky  color ;  or  a  more  crys- 
talline substance  of  not  very  firm  texture,  which  breaks  to  pieces  with 
a  slight  blow.  It  varies  in  color,  and  affords  the  best  indication  of  ore 
when  black. 

Quija    Iron  spike  on  which  the  mortar  (of  the  stamping  mill  ?)  rtets. 

H 

ffueeo  (hollow).     Vide  deTnarias. 
Sundido  (sinking  in).     See  derrunibe, 

I 

Ineorporadero  (miang  place).  A  place,  court,  yard  or  shed,  where  the 
quicksilver  and  other  ingredients  are  mixed  with  the  ore,  in  the  process 
of  reduction  by  amalgamation. 

J 

JaboneiUos  (diminutive  otjabon^  soap).  Whitish,  unctions  ore,  which  is  an 
indication  and  forerunner  of  treasure. 

JcUsontles.  Portions  of  ore  not  properly  ground,  and  which  have  to  be  re- 
ground.  Also  the  slime  or  dust  from  the  washing  vats  in  the  amalga- 
mation works,  which  is  afterwards  made  into  montons  (for  reduction?) 

L 

Lahor  (working).  Generally,  all  mining  labor  is  so  called.  It  is  either 
performed  in  an  end,  which  is  when  the  workman  drives  straight  for- 
ward ;  in  a  back  or  rise,  which  is  when  he  works  upwards  ;  or  it  may 
be  downwards. 

Lamas  (slime).  The  earthy  matter  taken  from  the  vats  m  the  amalgama. 
tion  works,  and  which  is  again  made  into  montons  (for  reduction  ?). 

Lamero.  A  place  in  the  amalgamation  establishments  for  the  slime  and  ore 
after  grinding. 

Lampazo  (mop).  An  instrument  formed  of  green  boughs,  fixed  to  the  end 
of  a  long  pole,  which  is  used  to  moderate  the  heat  of  the  smelting  fur- 
naces, when  excessive.  • 

Lavadero  (washing  place.)  A  large  wooden  vat,  in  the  middle  of  which  is 
a  contrivance  for  stirring,  in  the  form  of  a  chocolate  mill.  The  mon- 
tons of  ore  are  washed  in  this  vat,  «nd  this  earthy  matter  being  aepar- 
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ated,  is  carried  off  through  a  channel,  with  the  water ;  tibe  silver  re- 
maining at  the  bottom. 

Jjlaveu  (keys).  Supports  of  oak,  with  notches  and  circular  joints,  which 
extend  to  the  four  corners  of  the  pit,  and  support  the  lining  or  timber 
covering.     Also  the  two  timbers  which  support  the  shed  for  draining. 

Lazadorea  (persons  who  use  a  lazo  or  noose).  Persons  employed  to  collect 
hands  for  working  the  mines,  in  case  of  a  scarcity  of  workmen ;  so 
called  from  their  remarkable  dexterity  in  throwing  a  lazo. 

Lefiador  (woodman)  Workman  employed  in  carrying  or  supplying  wood 
for  the  smelting  furnaces. 

Limadura  (filings.).  A  film  with  which  the  metal  becomes  coated  in  the 
small  assays  made  for  the  purpose  of  ascertaining  the  state  of  the  mon- 
touy  and  what  additions  of  quicksilver  or  other  ingredients  it  may  re- 
quire. 

H$.  The  silver  is  said  to  form  lis^  when  the  quicksilver  is  resolved  into 
almost  imperceptible  particles,  which  occasions  the  loss  and  consumption 
in  washing  and  stirring  the  montons  of  ore,  in  the  course  of  the  reduc- 
tion by  amalgamation. 

IiWaityrera»  (sky-lights).  Communication  between  two  works,  for  the  sake  of 
ventilation,  and  to  make  the  lights  bum. 

M 

Mdlacate  (whim).  A  machine  moved  by  mules  or  horses.  It  consists  of  a 
wheel,  a  cage  or  drum,  and  an  axle  (exe).  It  is  used  for  winding,  the 
ropes,  so  as  to  raise  and  let  down  the  bags  of  ore  or  skins  of  water  by 
the  pit. 

Manias  (blankets).  Sacks  made  of  (he  thread  of  the  aloe,  and  filled  mth 
ore  or  rubbish. 

Mantoa  (cloaks).  Veins  of  ore  spreading  horizontally  through  the  moun- 
tain, but  of  no  depth* 

Marca  (mark).  The  royal  arms,  stamped  on  a  piece  of  assayed  silver,  as 
a  token  of  its  having  paid  the  duties  to  the  crown. 

Mecha  (match).  A  twist  of  cotton  and  grease,  male  by  the  workman  call- 
ed cohttero  or  golpeadofj  usually  from  his  drawers  or  shirt,  and  used  for 
firing  the  cartridge. 

Medidaa  de  mina  (dimensions  or  boundaries  of  a  mine).  As  to  silver  mines, 
they  form  a  parallelogram  of  160  varas  in  length  and  80  in  width,  in 
the  discoverer^s,  and  120  and  60  in  an  ordinary  mine.  As  to  gold 
mines,  the  discoverer's  is  100  varas  in  length,  and  50  in  width ;  and  an 
ordinary  mine,  80  in  length,  and  40  in  width.  The  internal  dimensions 
should  correspond  withtho  external  ones. 

Metal  de  ayuda  (assistant  ore).  What  the  words  denote,  that  is  to  say? 
ore  used  to  assist  the  smelting  of  other  ore,  and  to  temper  it. 

Metal  de  cebo.    Very  rich  ore^  wUch  is  smelted  in  refining  tests. 
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Metal  pepena.    Rich  picked  gold  or  silver  ore ;  the  common  ore  is  called 

ordinario: 
Mina  (mine).    The  deicubridora  is  the  first  mine  discovered  on  the  vein, 

or  on  a  new  vein  in  the  same  hill ;  all  others  are  called  ordinary  mina* 
Moffrollo.    The  same  as  metal  de  eeboj  being  very  rich.    It  is  not  smelted 

in  a  furnace,  being  safer  in  the  hollow  of  a  test. 
Molonqtu.    A  piece  of  ore,  of  uniform  richness,  containing  more  silver  thaa 

extraneous  matter,  or  at  any  rate,  equal  parts. 

N 

Natae  or  etcoriaB  (scum  or  scoriae).  Dross  thrown  off  in  the  smelting  fur- 
nace ;  in  which  case  the  furnace  is  said  to  texear  well. 

P 

Panino,  A  person  i3  said  to  know  the  paninoj  when  he  possesses  experience 
and  skill  in  judging  from  the  appearance  of  the  ground,  the  colour  or 
shade  of  the  ore,  and  other  signs,  whether  there  be  metal. 

Parcionero  (partner).     Part-owners  of  mines. 

Partido  (share).  The  division  of  the  ore  amongst  partners  in  their  respec- 
tive shares.  Also,  the  division  made  by  the  barmen,  of  the  oreihey 
raise — over  and  above  the  tequio^  or  quantity  they  have  to  contribute  at 
stated  hours.  Also  a  payment  made  by  the  miners  to  the  owner  of  an 
adit,  or  general  work  of  draining,  for  getting  out  the  rubbish  and  ore^ 
and  for  the  draining. 

Pepe  (short  for  Joseph).  Boy  who  lights  each  barman  at  his  work,  and  as- 
sists him  in  it  at  certain  hours. 

Pepena,     See  metal  pepena. 

Pico  (pick).  A  kind  of  iron  hammer,  tipped  with  steel  at  both  ends,  of  8, 
10  or  12  pounds  in  weight,  and  longer  or  shorter,  accordmg  to  the 
fancy  of  each  barman. 

Piedrai  de  mano  (stone  carried  by  hand).  Ore  of  .good  quality,  which  the 
miners  usually  set  apart' for  various  pious  purposes,  which  is  called,  gir 
ing  a  piedra  de  mano. 

Pilar  (pillar).  Part  of  the  substance  of  the  hill,  left  between  the  excava- 
tions made  cross-wise  upon  the  vein  ;  in  other  words,  a  support  for  the 
roof  or  back  of  the  work,  being  the  intermediate  ground  left  between 
the  winzes,  cross-cuts  and  levels.  It  ought  to  be  lined  with  timber,  and 
should  not  be  worked  into  or  weakened. 

PUeta  (cistern).  In  which  the  waters  within  the  mine  are  collected,  to  pre- 
vent them  from  pouring  down  and  inundating  the  lower  works.  In  a 
smelting  furnace,  the  breast-pan  or  vessel  into  which  the  melted  metal 
flows  down  from  the  bottom  stone. 

Pina  (pine  apple,)  or  Pella  (mass.)  The  amalgum  of  silver  and  quick- 
silver, before  the  latter  is  driven  off. 


I 

» 


GLOSSARY.  '  «61 

Pinta  (spot  or  mark.)  An  indioation  of  this  or  that  ore,  by  which  its  de- 
gree of  richness  is  estimated,  according  to  the  colour,  grain,  weight  or 
lightness.  Amongst  the  good  indications  are  the  g alios ^  or  threads  of 
gold  and  silver  in  the  ore  ;  the  ores  called  polvorilla,  jahoncillos^ 
ayemadoj  apericado^  cardenillo^  aretiillas ;  copper  and  lead.  And 
amongst  the  bad  ones,  are  mundic  and  antimony.  But  it  is  always 
necessary  to  prove  the  ore  by  an  assay,  as  these  indications  are  some- 
times fallacious. 

Plan,  (floor.)  To  work  de  plaUy  is  to  work  either  perpendicularly  down- 
wards, or  a  chifloTiy  that  is  to  say,  extending  both  forward  and  down- 
wards. 

Planes.    Tho  floor  or  deepest  part  of  the  mine. 

Planchera.  A  place  or  float  made  of  white  earth,  connected  with  the 
smelting  farnace,  and  in  which  the  ingots  are  formed. 

PlomilloB.    Particles  charged  with  lead,  which  the  scum  or  scoria  of  the 

metal  carries  off  with  it.     See  Natas. 
Pueble  (peopling.)     The  actual   working  of  a   mine  by  labourers,  for  its 

improvement,  as  regulated  by  the  ordinance,  whether  in  ore  or  dead 

work. 

Puertas  (gates.)     Very  firm  rock  concealing  the  vein.     When  this  is  got 

through  by  blasting,  the  vein  is  generally  discovered  again,  in  a  richer 

state  than  previously. 

Quemazon.  (effect  of  heat.)     Light  metallic  dross,  vesicular  and  scorched, 

which  is  one  of  the  indications  of  a  vein. 
Quita-pepena.    He  who  attends  to  the  entrance  of  the  mine  and  the  getting 

out  the  ore,  to  guard  against  theft. 

R 

Rebolturan  or  BeboUura  (from  revolver^  to  mix.)  A  mixture  of  ground 
ore  with  assistant  ore,  litharge,  impregnated  cupels,  plomilloB  and  slag, 
preparatory  to  smelting. 

Bebotalleros.  Persons  who  search  for  ore  amongst  the  heaps  of  refuse  or 
rubbish,  which  generally  contain  a  little  ore.  It  would  be  much  hotter 
if  these  persons  would  work,  being  generally  idle. 

Becogedores.     See  Lazadores. 

Begisiro  (registry.)  A  description  of  the  mine  and  its  situation,  and  an 
exhibition  of  the  ore  before  the  justice ;  which,  after  the  depth  of 
three  estados  has  been  sunk,  possession  judicially  ^ven,  and  the 
boundaries  defined,  serves  as  an  evidence  of  titles  Upon  every 
change  of  ownership,  and  upon  the  making  of  a  new  pit  or  cantraminaj 
there  should  be  a  new  registry. 

Bepasar  (to  stir.)     To  stir  the  monton%  of  ore,  in  which  magistral  and 
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'juicksilyer  are  mixed,  from  time  to  time,  Iq  the  proeess  of  ledne- 
tion. 

EepoBadero  (from  reposar,  to  rest.  A  black,  Boft  and  yesioiilar  (hoyow) 
stone,  placed  at  the  bottom  of  the  smelting  furnace. 

Beseatadores  (purchasers.)  Persons  who  purchase  ore  from  the  mine-own- 
era,  or  who  bay  the  partido  or  share  of  ore  alloted  to  the  workmen. 

Itiscos.  A  substance  partly  crystalline  (though  not  transparent)  and  part- 
ly granular,  like  a  cauliflower ;  the  colour  being  yellow  or  white. 


Saea  (sack ;  also,  a  substance  raised  or  extracted.)  Is  a  sack  of  ore ;  and 
it  IS  also  said  that  the  mine  gives  a  good  sacaj  when  the  yein  bemg 
soft,  or  of  great  width,  plenty  of  ore  is  raised. 

Soeahon  (adit.)  One  or  more  narrow  subterraneous  passages  driven  from 
the  skirt  of  a  hill,  and  communicating  with  the  pit ;  its  use  being  to 
drain  the  mine,  and  for  getdng  out  ore,  barren  ground  and  rubbish. 
It  ought  therefore,  to  be  driven  from  a  point  situated  lower  than  the 

bottom  of  the  workings  of  the  mine. 

• 

T 

Tanates.  Baskets  made  of  hide,  or  of  the  thread  of  the  aloe  (called  Jfe- 
cate^*)  in  which  the  ore  and  rubbish  is  carried  out  by  the  workmen  call- 
ed Tanateros. 

Tanda.  (turn.)     Is  a  cessation  of  working  on  certain  days. 

TapeoMe.  A  small  wooden  platform  for  working  upwards,  in  the  back  of 
the  work.  Likewise  the  timber  lining  with  which  the  roof  is  propped 
up,  to  prevent  its  giving  way,  and  resembling  the  centering  of  an  arch, 
or  a  palisading.  Most  commonly  a  landing  place,  made  where  there  is 
no  pillar  of  support,  both  to  make  the  ladders  more  secure,  and  to  give 
the  labourers  an  opportunity  of  taking  breath. 

Temeicuitate.    The  earthy  part  of  the  ground  ore. 

Tentadura  (from  tentar^  to  try.)  An  assay  of  the  mixture  of  quicksilver 
and  ore,  made  in  a  cup,  for  the  purpose  of  ascertaining  what  addition 
the  monton  may  require  to  bring  it  to  the  proper  point.  It  is  perform- 
ed by  washing  a  small  portion  of  the  ore,  by  which  means  the  earthy 
parts  being  removed,  the  sediment,  which  contains  the  quicksilver  and 
silver,  is  examined. 

Tepetate,    All  the  ground  in  the  mine  which  is  destitute  of  ore. 

Teqiiio  (duty).  A  certain  portion  of  ore,  which  the  barman,  according  to 
the  hardness  or  softness  of  the  ground,  has  to  deliver  to  his  employer  in 
working  hours.  The  remainder  of  what  the  "barman  raises  is  divided 
between  him  and  his  employer,  and  is  CdXled  partido. 
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TerrtTO  (rubbish  heap).  The  place  where  the  earth,  barren  ground  and 
rubbish  is  thrown  out. 

TexeoT  Hen  d  homo.  Is  said  when  the  furnace  throws  off  fine  and  brittle 
dross  or  scorise. 

Tiro  (pit).  A  perpendicular  shaft  of  three  varm^  more  or  less,  in  diame- 
ter, either  square,  octagonal  or  hexagonal.  Its  use  is  to  raise  the  ore  in 
bags  and  the  water  in  buckets,  by  means  of  whims.  A  perpendicular 
pit,  is  one  which  descends  vertically.  An  inclined  pit,  has  an  under- 
lay, and  the  bags  and  skins  are  therefore  dragged  along  the  side  in  re- 
moving them. 

Ifrompa  (trumpet)  of  the  smelting  furnace.  Applied  when  the  blast  from 
the  bellows  makes  no  noise,  and  does  not  disperse  the  cinders.  It  is 
said  to  entromparsey  because  the  ore  collects  into  the  form  of  a  trumpet, 
at  the  orifice  of  the  twer,  through  which  the  blast  enters. 


Vapor  (vapor).  Rather  worse  than  bochomo  ;  for  besides  putting  out  the 
lights,  it  is  noxious.  It  proceeds  from  something  in  the  nature  of  the 
ground,  combined  with  the  want  of  ventilation  in  the  cavities  of  the 
mine. 

Vena  (vein.)  Is  applied  to  the  branches  or  small  veins,  of  three,  two,  or 
one  finger  in  breadth,  or  not  wider  than  the  back  of  a  knife. 

Veta  (lode  or  vein).  A  vein  of  metallic  ore  intersecting  the  ground.  It  is 
called  a  man^o  (bed),  when  it  spreads  horizontally  through  the  hill; 
clavadar  (perpendicular),  when  it  proceeds  perpendicularly  downwards ; 
echada  (underlying  or  inclined),  when  it  extends  sideways  in  length 
and  depth ;  obliqua  (oblique),  when  it  crosses  the  hill ;  serpenteada 
(tortuous),  when  it  winds ;  8ocia  (combined)  when  it  unites  with  an- 
other;  rama  (branch),  when  it  branches  off  from  the  primary  lode. 

Vudta  (turn).  The  silver  in  the  refining  furnaces  is  said  to  dar  vudta 
(turn  over),  when,  after  all  the  dross  is  driven  off,  the  ingot  remains  of 
a  red  color. 

X 

Xacal.  A  hut,  either  covered  with  straw,  or  roofed  with  shingles  or  squares 
of  deal,  in  which  the  tools  are  kept,  and  likewise  the  ore,  until  removed 
to  the  amalgamation  or  smelting  works.  The  places  where  the  ore  is 
kept  are  also  called  galeras  or  despansaa,  A  xacalj  that  is  to  say,  a 
hut  or  covering,  is  also  erected  over  the  pits,  to  keep  off  the  rain  and 
to  shelter  the  workmen. 
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